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DEDICATION. 


TO  THR 

SUPREME  COURT  OF  NORTH  CAROLINA 

THIS  BOOK  IS 

BY  THE  AUTHORS. 


PREFACE. 


In  presenting  the  istobth  caboldta  CBnmrAL  code  ahd  digest  to 
the  profession,  we  are  not  free  from  the  solicitude  naturally 
incident  to  such  undertakings.  The  difficulties  attending  the 
preparation  of  such  a  work  must  be  encountered  to  be  fully 
appreciated,  but  some  idea  of  the  labor  and  trouble  we  have 
undergone  may  be  gained  when  it  is  remembered  that  four  sessions 
of  our  Legislature  have  convened  since  the  publication  of  The 
Code  of  1883,  each  session  multiplying  the  number  of  criminal 
statutes,  and  some  of  them  making  radical  changes  in  our  sys- 
tem of  criminal  procedure:  for  instance,  the  act  of  1891  author- 
izing the  taking  of  depositions  in  criminal  cases;  besides,  our 
criminal  statutes  were  mixed  indiscriminately  throughout  both 
volumes  of  The  Code  with  statutes  pertaining  exclusively  to 
civil  matters.  The  necessity  for  a  revision  and  consolidation  of 
our  criminal  statutory  law  gave  rise  to  the  present  work,  but 
after  embarking  in  the  undertaking  we  concluded  not  to  confine 
ourselves  to  statutory  law,  but  to  take  in  the  whole  scope  of  the 
criminal  law  as  found  in  our  statutes  and  in  the  decisions  of  our 
Supreme  Court,  and  to  make  the  book,  as  far  as  possible,  a  com- 
plete criminal  library  for  the  North  Carolina  practitioner. 

Every  criminal  case  has  been  carefully  and  thoroughly 
digested  without  any  reference  to  the  head-notes;  and  we  have 
endeavored  to  make  each  paragraph  state  concretely  the  doc- 
trine of  the  decision  represented  by  it  as  applied  to  the  facts  of 
the  case,  giving  in  no  instance  mere  abstract  propositions  of  law. 
Realizing  the  fact  that  the  great  trouble  with  every  lawyer  lies, 
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not  in  his  inability  to  ascertain  the  law  on  any  particular  sub- 
ject, but  in  his  perplexity  as  to  how  to  apply  the  doctrines  of 
the  law  to  the  particular  facts  of  a  certain  controversy,  we  have 
tried  to  state  clearly,  fully  and  concisely  the  facts  in  every  case, 
and  then  apply  the  law  to  the  facts,  as  done  in  our  Reports. 
Thus  we  give  the  reader  a  really  adequate  idea  of  the  precise 
point  decided  in  each  case.  The  force  and  eflfect  of  every 
decision  is  limited  by  the  facts  on  which  it  is  based,  and  to 
digest  a  case  by  simply  stating  the  legal  principles  gathered  from 
the  reasoning  of  the  Court,  without  giving  the  facts  to  which  that 
reasoning  is  meant  to  apply,  is  but  to  mislead  and  confuse  the 
practitioner  and  compel  him  to  resort  to  the  reported  case  itself, 
and  there  he  too  often  finds  that  he  has  been  misled  into  read- 
ing a  case  the  facts  of  which  are  entirely  different  from  the  one 
under  investigation.  It  has  been  our  aim  to  make  each  para- 
graph give  the  whole  substance  of  the  decision  bearing  on  the 
point  to  which  it  relates,  and  thus  to  obviate,  as  far  as  possible, 
so  many  profitless  resorts  to  the  Reports  themselves. 

The  number  of  each  statute  as  given  in  The  Code  of  1883 
will  be  found  in  parenthesis  opposite  the  number  adopted  in 
this  book. 

In  the  hope  that  the  book  may  lighten  the  labors  of  a  hard- 
working profession,  we  submit  it  to  the  judgment  of  those  who 

see  fit  to  use  it 

PEMBERTON  &  JEROME. 

Albemarle ^  N,  C,  January^  i8g2. 
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NORTH  CAROLINA  CRIMINAL  CODE  AND  DIGEST. 


ABANDONMENT. 

Section  1  (970 )•    Abandonment  of  wife  and  children  by  husband. 
1808''9,  c.  209,  8.  1.    1873''4,  c.  176,  8. 10.    1879,  c.  92. 

If  any  husband  shall  wilfully  abandon  his  wife  without  pro- 
viding adequate  support  for  such  wife,  and  the  children  which 
he  may  have  begotten  upon  her,  he  shall  be  guilty  of  a  misde- 
meanor. 

Wife  a  competent  witnees. — The  wife  is  a  competent  witness  against  the  hus- 
band "  as  to  the  fact  of  abandonment  or  neglect  to  provide  adequate  support.'' 
Brown,  67-470. 

Marriage. — On  indictment  for  abandonment,  the  wife  is  not  a  competent  wit- 
ness to  prove  the  marriage.    Brown,  67-470. 

Abandoiunent  prior  to  ratification  of  the  act. — Where  the  abandonment  took 
place  prior  to  the  ratification  of  the  act  of  1869,  the  husband  cannot  be  con- 
victed therefor.    Deaton,  65-496. 

Former  conviction. — A  husband  once  convicted  of  an  abandonment  of  his  wife 
cannot  be  again  tried  for  the  same  ofifence,  he  not  having  lived  with  her  since 
the  original  abandonment.    Dunston,  78-418. 

Vew  indictment. — Where  a  warrant  is  issued  against  the  husband  more  than 
two  years  after  the  act  of  abandonment,  and  on  the  trial  he  agrees  to  support 
his  ¥rife,  and  does  so  for  two  weeks  though  he  declines  to  live  with  her,  and 
thereafter  fails  to  carry  out  his  agreement,  such  failure  constitutes  a  fresh 
abandonment,  and  will  support  a  new  indictment    Davis,  79-603. 

Statute  of  limitations. — Abandonment  is  not  a  continuing  offence  by  reason  of 
the  continued  separation,  and  an  indictment  found  more  than  two  years  after 
the  separation  is  barred  by  the  statute  of  limitations.    Davis,  79-603. 

Duress— Harriage. — Where  the  husband  is  under  arrest  at  the  time  the  mar- 
riage is  solemnized  by  virtue  of  an  order  made  in  a  suit  by  the  /erne  against 
him  for  breach  of  promise  of  marriage  and  seduction,  the  marrhige  is  not 
voidable  as  having  been  contracted  under  duress,  since  duress  cannot  be  predi- 
cated of  compulsion  to  discharge  a  legal  duty.    Davis,  79-603. 
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See*  2  (971)w  A  bandontnent,  failure  to  provide  support  presump- 
tive evidence  thereof.    1868-'9f  e.  209,  s.  3. 

If  the  fact  of  abandonment  and  failure  to  provide  adequate 
support  of  wife  and  children  shall  be  proved,  or  while  being 
with  such  wife,  neglect  by  the  husband  to  provide  for  the  ade- 
quate support  of  such  wife  or  children,  shall  be  proved,  then  the 
fact  that  such  husband  neglects  applying  himself  to  some  hon- 
est calling  for  the  support  of  himself  and  family,  but  is  found 
sauntering  about,  endeavoring  to  maintain  himself  by  gaming  or 
other  undue  means,  or  is  a  common  frequenter  of  drinking 
houses,  or  is  a  known  common  drunkard,  shall  be  presumptive 
evidence  that  such  abandonment  and  neglect  is  wilful. 

Sec.  3.    Abandonment,  right  of  custody  forfeited.    J 885,  c.  120. 

In  all  cases  where  the  surviving  parent  of  any  orphan  child 
or  children  shall  have  wilfully  abandoned  the  care,  custody, 
nurture  and  maintenance  of  such  orphan  child  or  children  to 
kindred,  relatives  or  other  persons,  such  parent  shall  be  deemed 
to  have  forfeited  all  rights  and  privileges  with  respect  to  the 
care,  custody  and  services  of  such  child  or  children. 

The  rights  and  privileges  of  such  parent  may  be  restored  by 
the  voluntary  surrender  of  such  child  or  children  by  the  person 
or  persons  in  whose  care  and  custody  such  child  or  children 
may  be. 

The  rights  and  privileges  of  such  parent  may  also  be  restored 
by  order  of  any  judge  of  the  superior  court  made  in  the  district 
in  which  such  child  or  children  may  be,  when  it  shall  appear 
to  the  satisfaction  of  such  judge  that  the  interest  and  welfare 
of  such  child  or  children  will  not  be  materially  prejudiced  by 
such  restoration.  That  the  person  or  persons  having  the  care  and 
custody  of  any  such  child  or  children  shall  have  at  least  ten 
days'  notice  of  the  time  and  place  of  the  hearing  of  the  appli- 
cation for  such  order  of  restoration,  and  shall  be  permitted  to 
resist  the  same. 


ABORTION.  9 

Any  parent  whose  rights  and  privileges  may  have  been  for- 
feited by  the  provisions  of  this  act,  who  shall  procure  the  pos- 
session and  custody  of  any  child  or  children,  with  respect  to 
whom  his  or  her  rights  and  privileges  are  forfeited,  otherwise 
than  as  by  this  act  is  provided,  shall  be  deemed  guilty  of  a 
crime,  and  upon  conviction  shall  be  punished  as  for  abduction. 


ABORTION. 

Sec.  4  (975) •  Abortion,  felony  to  administer  to  a  woman  preg^ 
nant  any  medicine  to  destroy  her  child,  or  to  use  an  instru" 
m.ent  with  the  same  intent*    1881,  c,  351,  s*  1» 

Every  person  who  shall  wilfully  administer  to  any  woman 
either  pregnant  or  quick  with  child,  or  prescribe  for  any  such 
woman,  or  advise  or  procure  any  such  woman  to  take  any  med- 
icine, drug  or  substance  whatever,  or  shall  use  or  employ  any 
instrument  or  other  means  with  intent  thereby  to  destroy  said 
child,  unless  the  same  shall  have  been  necessary  to  preserve  the 
life  of  such  mother,  shall  be  guilty  of  a  felony,  and  imprisoned 
in  the  penitentiary  for  not  less  than  one  year  or  more  than  ten 
years,  and  be  fined  at  the  discretion  of  the  court. 

Sec*  5  (976)*  Abortion,  misdenheanor  to  administer  medicine  to 
pregnant  woman  or  use  any  instrutnent  with  intent  to  pro- 
cure miscarriage*    1881,  c*  351,  s*  2. 

Every  person  who  shall  administer  to  any  pregnant  woman, 
or  prescribe  for  any  such  woman,  or  advise  and  procure  such 
woman  to  take  any  medicine,  drug  or  anything  whatsoever,  with 
intent  thereby  to  procure  the  miscarriage  of  any  such  woman, 
or  to  injure  or  destroy  such  woman,  or  shall  use  any  instrument 
or  application  for  any  of  the  above  purposes,  shall  be  guilty  of  a 
misdemeanor,  and  imprisoned  in  the  jail  or  penitentiary  for  not 
less  than  one  year  nor  more  than  five  years,  and  be  fined  at  the 
discretion  of  the  court. 
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ABDUCTION. 

Sec.  6  (973).    Abduction  of  children,    1870,  c.  81. 

Any  one  who  shall  abduct,  or  by  any  means  induce  any  child 
under  the  age  of  fourteen  years,  who  shall  reside  with  the  father, 
mother,  uncle,  aunt,  brother,  or  elder  sister,  or  shall  reside  at  a 
school,  or  be  an  orphan  and  reside  with  a  guardian,  to  leave 
such  person  or  school,  shall  be  guilty  of  a  crime,  and  on  con- 
viction shall  be  fined  or  imprisoned  at  the  discretion  of  the 
court,  or  may  be  sentenced  to  the  penitentiary  for  a  period  not 
exceeding  fifteen  years. 

Indictment. — An  indictment  for  the  abduction  of  a  female  of  the  age  of 
fifteen  years  with  intent  to  defile  her,  cannot  be  supported  at  common  law  or 
under  the  statute.     Sullivan,  85-506. 

The  indictment  need  not  state  the  means  by  which  the  abduction  was 
accomplished,  nor  that  it  was  done  without  the  consent  and  against  the  will  of 
the  father,  nor  that  defendant  was  not  a  nearer  blood  relation  to  the  child  than 
the  person  from  whose  custody  it  was  abducted.     George,  93-567. 

Father's  consent. — It  is  not  necessary  for  the  state  to  show  a  want  of  the 
father's  consent ;  if  the  father's  consent  is  relied  on  as  a  defence  it  is  the  duty 
of  the  defendant  to  show  it.     Chisenhall,  106-676. 

Consent  of  child. — The  consent  of  the  child  to  leave  is  no  defence.  Chisen- 
hall, 106-676. 

Fraud  or  force  not  necessary.— It  is  not  necessary  that  fraud  or  force  should  be 
used  in  order  to  constitute  the  crime  of  abduction  under  our  statute,  but  the 
crime  is  complete  when  the  child  is  induced  to  leave  home  through  persuasion 
or  the  exercise  of  such  moral  force  as  to  create  a  willingness  to  leave.  Chis- 
enhall, 106-676. 

Sec.  7  (974).    Abduction;  conspiracy.    1879f  c.  81,  s.  2. 

Every  one  who  shall  conspire  to  abduct,  or  by  any  means 
shall  induce  any  child  under  the  age  of  fourteen  years,  who 
shall  reside  with  any  of  the  persons  aforesaid,  or  at  school,  to 
leave  the  persons  aforesaid  or  the  school,  shall  be  guilty  of  a  like 
offence,  and  on  conviction  shall  be  punished  as  prescribed  in  the 
preceding  section:  Provided^  that  no  one  who  may  be  a  nearer 
blood  relation  to  the  child  than  the  persons  named  in  said  sec- 
tion shall  be  indicted  for  either  of  said  offences. 
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ACCESSORIES. 

See*  8  (977)*  Accessaries  to  felonies  before  the  fact,  when,  where 
and  how  tried  and  punished*  M»  C;  c.  34,  s,  53.  1797 f  c. 
485,  s,  1.    1852,  c.  58. 

If  any  person  shall  counsel,  procure  or  command  any  other 
person  to  commit  any  felony,  whether  the  same  be  a  felony  at 
common  law  or  by  virtue  of  any  statute,  the  person  so  counsel- 
ing, procuring  or  commanding,  shall  be  guilty  of  felony,  and 
may  be  indicted  and  convicted,  either  as  an  accessory  before  the 
fact  to  the  principal  felony,  together  with  the  principal  felon,  or 
after  the  conviction  of  the  principal  felon;  or  may  be  indicted 
and  convicted  of  a  substantive  felony,  whether  the  principal 
felon  shall  or  shall  not  have  been  previously  convicted,  or  shall 
or  shall  not  be  amenable  to  justice,  and  may  be  punished  in  the 
same  manner  as  any  accessory  before  the  fact  to  the  same  felony, 
if  convicted  as  an  accessory,  may  be  punished;  and  the  offence 
of  the  person  so  counseling,  procuring,  or  commanding,  how- 
soever indicted,  may  be  inquired  of,  tried,  determined  and  pun- 
ished by  any  court  which  shall  have  jurisdiction  to  try  the  prin- 
cipal felon,  in  the  same  manner  as  if  such  offence  had  been 
committed  at  the  same  place  as  the  principal  felony  or  where  the 
principal  felony  is  triable,  although  such  offence  may  have  been 
committed  at  any  place  within  or  without  the  limits  of  the  state; 
and  in  case  the  principal  felony  shall  have  been  committed  with- 
in the  body  of  any  county,  and  the  offence  of  counseling,  pro- 
curing, or  commanding  shall  have  been  committed  within  the 
body  of  any  other  county,  the  last-mentioned  offence  may  be 
inquired  of,  tried,  determined  and  punished  in  either  of  such 
counties:  Provided^  that  no  person  who  shall  be  once  duly  tried 
for  any  such  offence,  whether  as  an  accessory  before  the  fact,  or 
as  for  a  substantive  felony,  shall  be  liable  to  be  again  indicted 
or  tried  for  the  same  offence. 
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Sec»  9  (978)  •  Accessaries  to  felonies  after  the  fad,  when,  where 
and  how  tried  and  punished.  JS«  C,  c.  34,  «•  54.  1797,  c 
485,  s.l.    1852,  c.  58. 

If  any  person  shall  become  an  accessory  after  the  fact  to  any 
felony,  whether  the  same  be  a  felony  at  common  law  or  by  vir- 
tue of  any  statute  or  statutes  made,  or  to  be  made,  such  person 
shall  be  guilty  of  a  misdemeanor,  and  may  be  indicted  and  con- 
victed together  with  the  principal  felon,  or  after  the  conviction 
of  the  principal  felon,  or  may  be  indicted  and  convicted  for  such 
misdemeanor,  whether  the  principal  felon  shall  or  shall  not  have 
been  previously  convicted,  or  shall  or  shall  not  be  amenable  to 
justice,  and  shall  be  punished  by  imprisonment  in  the  peniten- 
tiary or  county  jail,  for  not  less  than  four  months  nor  more  than 
ten  years;  and  may  also  be  fined  in  the  discretion  of  the  court. 
And  the  oflfence  of  such  person  may  be  inquired  of,  tried,  deter- 
mined and  punished  by  any  court  which  shall  have  jurisdiction 
of  the  principal  felon,  in  the  same  manner  as  if  the  act,  by 
reason  whereof  such  person  shall  have  become  an  accessory, 
had  been  committed  at  the  same  place  as  the  principal  felony, 
although  such  act  may  have  been  committed  without  the  limits 
of  the  state;  and  in  case  the  principal  felony  shall  have  been 
committed  within  the  body  of  any  county,  and  the  act  by  reason 
whereof  any  person  shall  have  become  accessory  shall  have  been 
committed  within  the  body  of  any  other  county,  the  offence 
of  such  person  guilty  of  a  misdemeanor  as  aforesaid,  may  be 
inquired  of,  tried,  determined  and  punished  in  either  of  said  coun- 
ties: Provided^  that  no  person,  who  shall  be  once  duly  tried  for 
such  misdemeanor,  shall  be  again  indicted  or  tried  for  the  same 
oflfence. 

Sec.  10  (979).  Accessories,  how  proceeded  against  and  punished 
where  principal  is  not  attainted.    R.  C,  c.  34,  s.  55. 

In  order  that  accessories  may  be  convicted  and  punished  in 
all  cases,  it  is  enacted,  that  if  any  principal  oflFender  shall  be  in 
any  wise  convicted,  it  shall  be  lawful  to  proceed  against  an 
accessory,  either  before  or  after  the  fact,  in  the  same  manner  as  if 
the  principal  felon  shall  die  or  be  pardoned,  or  otherwise  delivered 
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before  or  after  sentence  or  punishment;  and  every  such  acces- 
sory shall  suffer  the  same  punishment,  if  he  be  in  anywise  con- 
victed, as  he  should  have  suffered  if  the  principal  had  been 
sentenced  or  punished. 

Sec*  1 1  (980 J*    Accessories  before  the  fact^  how  punished.    1868, 
c.31,s.2.    1874'*S,c.212. 

Any  person  who  shall  be  convicted  as  an  accessory,  before  the 
fact  in  either  of  the  crimes  of  murder,  arson,  burglary  or  rape, 
shall  be  imprisoned  for  life  in  the  penitentiary.  An  accessory 
before  the  fact  to  the  stealing  of  any  horse,  mare,  gelding  or 
mule,  on  being  duly  convicted  thereof,  shall  be  imprisoned  at 
hard  labor  in  the  penitentiary  for  not  less  than  five  nor  more 
than  twenty  years,  in  the  discretion  of  the  court.  Every 
accessory  before  the  fact,  in  any  other  felony,  shall  be  punished 
by  imprisonment  in  the  penitentiary  or  county  jail,  for  not  more 
than  ten  years,  or  may  be  fined,  in  the  discretion  of  the  court. 


ADVERTISEMENTS. 

Sec.  12  (981) •   Advertisements  and  legal  notices,  destruction  or 
defacing  of,  punished.    1876-^7,  c.  215. 

Any  person  who  shall  wilfully  and  unlawfully  deface,  tear 
down,  remove  or  destroy  any  legal  notice  or  advertisement 
authorized  by  law  to  be  posted  by  any  officer  or  other  person,  the 
same  being  actually  posted  at  the  time  of  such  defacing,  tearing 
down,  removing  or  destruction,  during  the  time  for  which  such 
legal  notice  or  advertisement  shall  be  authorized  by  law  to  be 
posted,  shall  be  guilty  of  a  misdemeanor,  and  fined  not  exceed- 
ing fifty  dollars,  or  imprisoned  not  exceeding  thirty  days. 

Sec.  13    A  dvertisenients,  inisdetneanor  to  m  utilate.    1885,  c»  302. 

Any  person  or  persons  who  shall  wantonly  or  maliciously 
mutilate,  deface,  pull  or  tear  down,  destroy  or  otherwise  damage 
any  notice,  sign  or  advertisement,  whether  put  up  by  an  officer 
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of  the  law  in  performance  of  the  duties  of  his  oflSce,  or  other 
person  for  a  lawful  purpose,  before  the  object  for  which  such 
notice,  sign  or  advertisement  shall  have  been  posted  shall  have 
been  accomplished,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  not  exceeding  twenty-five  dol- 
lars or  imprisoned  not  exceeding  thirty  days,  at  the  discretion  of 
the  court:  Provided^  that  nothing  herein  contained  shall  make  pun- 
ishable the  mutilating,  defacing,  pulling  down  or  tearing  down, 
destroying  or  otherwise  damaging  notices,  signs  or  advertisements 
which  are  immoral  or  obscene  in  themselves:  Provided  further^ 
that  nothing  herein  contained  shall  apply  to  any  person  muti- 
lating, defacing,  pulling  or  tearing  down,  destroying  or  other- 
wise damaging  notices,  signs  or  advertisements  put  up  on  his  or 
her  own  land  or  lands,  of  which  he  or  she  may  have  charge  or 
control,  unless  consent  of  such  person  to  put  up  such  notice, 
sign  or  advertisement  shall  have  first  been   obtained,  except 
those  put  up  by  an  officer  of  the  law  in  the  performance  of  the 
duties  of  his  office. 


AFFRAY. 

Indictment. — An  indictment  which  simply  charges  that  defendants  "  did  make 
an  affray/'  without  stating  that  it  was  done  in  a  public  place,  or  in  what  man- 
ner or  by  what  acts,  is  defective.     Woody,.  47  (2  Jones),  355. 

Where  the  indictment  charges  that  the  affray  was  committed  in  a  public 
place,  it  need  not  specifically  mention  the  place  to  enable  the  court  to  see  that 
it  was  a  public  place.     Baker,  83-649. 

Evidence. — Evidence  that  defendant  saw  his  assailants  on  the  forenoon  of  the 
day  of  the  fight  flourishing  their  pistols,  and  that  his  brother  informed  him 
that  they  had  threatened  defendant's  sons,  and  that,  in  consequence  of  this 
information,  defendant  hastened  to  find  his  sons  to  prevent  a  difficulty  and 
save  his  boys,  is  inadmissible.     Harrell,  107-944. 

Jurisdiction. — Where,  on  indictment  for  an  affray,  it  appears  that  a  deadly 
weapon  was  used  by  either  party,  the  superior  coutt  has  jurisdiction  as  to  both 
defendants. — Coppersmith,  88-614. 

Verdict. — Afler  the  jury  had  returned  into  court  and  intimated  an  intention 
to  acquit  one  of'  the  defendants,  but  had  not  announced  their  verdict,  the 
court  told  them  that  if  they  believed  the  evidence  both  defendants  were 
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guilty ;  whereupon  the  solicitor  directed  the  clerk  to  enter  a  verdict  of  guilty 
as  to  both,  which  was  done,  and  the  jury  being  asked  if  that  was  their  verdict, 
made  no  direct  assent  except  by  a  nod  from  each  of  them:  Held^  that  this 
proceeding  was  so  irregular  and  contrary  to  the  established  mode  that  the 
judgment  should  be  set  aside.    Shule,  32  (10  Ired.)>  i53- 

Tigltting  vnder  apprehension  of  great  bodily  hann. — Where  one  engages  in  a  fight 
willingly,  he  is  guilty  of  an  affray,  and  it  is  immaterial  that  he  fought  under 
a  reasonable  apprehension  that  his  adversary  had  formed  a  purpose  to  make  a 
violent  assault  upon  him ;  nor  is  it  any  defence  that  during  the  encounter  he 
fired  a  shot  at  his  enemy  under  the  belief  that  he  was  in  danger  of  great 
bodily  harm.    Avery  J.  dissenting,    Harrell,  107-944. 

Ensbaodmay  prevent  another  from  taking  his  wift. — While  a  husband  is  justified 
in  using  such  force  as  may  be  necessary  to  prevent  another  from  taking  his 
wife  from  him,  yet  if  she  goes  of  her  own  volition  it  is  otherwise.  Weathers, 
98-685. 

Words  calculated  to  bring  on  a  flght. — Defendant  and  another  were  quarreling  in 
the  public  road  near  the  dwelling-house  of  thej)rosecutri3c,  the  defendant  hav- 
ing a  pistol  in  his  hand,  and  was  cursing  and  using  vulgar  language  in  the  hear- 
ing of  the  inmates  of  the  house.  The  son  of  the  prosecutrix  came  out  with  an 
ordinary  walking-stick  in  his  hand  and  remonstrated  with  defendant,  who, 
still  holding  his  pistol,  cursed  and  denounced  him,  saying  he  was  in  the  public 
road  and  would  do  as  he  pleased.  After  the  interchange  of  a  few  words  the 
lie  was  given  by  defendant,  and  the  son  struck  him  with  his  stick,  when 
defendant  attempted  to  use  his  pistol  but  was  prevented  by  those  present: 
Heldt  that  defendant  by  his  acts  made  himself  a  trespasser,  and  having  used 
language  calculated  to  bring  on  a  fight,  was  guilty  of  an  affray.     Davis,  81-351. 

If  a  person  by  such  abusive  language,  or  offensive  conduct  towards  another ^ 
as  is  calculated  to  bring  on  a  fight,  induces  that  other  to  strike  him,  he  is 
guilty,  though  he  does  not  return  the  blow.     Fanning,  94-940. 

Termer  aoqnittal. — Where  there  is  evidence,  on  the  plea  of  former  acquittal, 
that  defendant  was  put  on  trial,  and  the  record  simply  shows  that  he  was 
**  released,''  this  will  be  taken  as  implying  that  he  was  acquitted.  Bowers, 
94-910. 

Going  dangeronsly  armed. — ^The  offence  of  riding  or  going  armed  with  unusual 
and  dangerous  weapons,  to  the  terror  of  the  people,.. is  an  offence  at  common 
law,  and  is  indictable  in  this  State.     Huntley,  25  (3  Ired.),  418. 
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See.  14  (550)  •  Appeals  to  he  entered  by  derk  on  Judgment  docket; 
case,  how  stated  and  settled*  C,  C  I*.,  s.  SOI.  C  C.  P.,  s,  311. 
1889,  c.  161. 

Within  the  time  prescribed  in  the  preceding  section,  the  appel- 
lant shall  cause  his  appeal  to  be  entered  by  the  clerk  on  the 
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judgment  docket,  and  notice  thereof  to  be  given  to  the  adverse 
party,  unless  the  record  shows  an  appeal  taken  or  prayed  at  the 
trial,  which  shall  be  sufficient  He  shall  cause  to  be  prepared 
a  concise  statement  of  the  case,  embodying  the  instructions  of 
the  judge  as  signed  by  him,  if  there  be  an  exception  thereto, 
and  the  requests  of  the  counsel  of  the  parties  for  instructions  if 
there  be  any  exception  on  account  of  the  granting  or  withhold- 
ing thereof,  and  stating  separately  in  articles  numbered,  the 
errors  alleged.  A  copy  of  this  statement  shall  be  served  on  the 
respondent  within  ten  days  fix>m  the  entry  of  the  appeal  taken ; 
within  five  days  after  such  service,  the  respondent  shall  return 
the  copy  with  his  approval  or  specific  amendments  indorsed  or 
attached;  if  the  case  be  approved  by  the  respondent,  it  shall  be 
filed  with  the  clerk  as  a  part  of  the  record;  if  not  returned  with 
objections  within  the  time  prescribed,  it  shall  be  deemed 
approved;  if  returned  with  objections  as  prescribed,  the  appel- 
lant shall  immediately  request  the  judge  to  fix  a  time  and  place 
for  settling  the  case  before  him;  and  the  judge  shall  forthwith 
notify  the  attorneys  of  the  parties  to  appear  before  him  for  that 
purpose  at  a  certain  time  and  place,  within  the  judicial  district, 
which  time  shall  not  be  more  than  twenty  days  from  the  receipt 
of  such  request;  and  at  the  time  and  place  stated,  the  judge 
shall  settle  and  sign  the  case,  and  deliver  a  copy  to  the  attorney 
of  each  party,  or  if  the  attorneys  be  not  present,  file  a  copy  in 
the  office  of  the  clerk  of  the  court:  Provided^  that  if  the  judge 
shall  have  left  the  district  before  the  notice  of  disagreement,  he 
may  settle  the  case  without  returning  to  the  district.  In  settling 
the  case,  the  written  instructions  signed  by  the  judge,  and  the 
written  requests  for  instructions  signed  by  the  counsel,  and  the 
written  exceptions  shall  be  deemed  conclusive  as  to  what  such 
instructions,  requests  and  exceptions  were.  If  a  copy  of  the 
case  settled  was  delivered  to  the  appellant,  he  shall,  within  five 
days  thereafter,  file  the  same  with  the  clerk,  and  in  case  he  fails 
to  do  so,  the  respondent  may  file  his  copy.  The  judge  shall 
settle  the  case  on  appeal  within  sixty  days  after  the  termination 
of  a  special  term  or  after  the  courts  of  the  district  shall  have 
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ended,  and  if  the  judge  in  the  meantime  shall  have  gone  out  of 
oflSce,  he  shall  settle  the  case  as  if  he  were  still  in  office,  and 
any  judge  failing  to  comply  with  this  section  shall  be  liable  to 
a  penalty  of  five  hundred  dollars,  for  the  use  of  any  person  who 
shall  sue  for  the  same. 

Gate  lettlad  bj  the  Judge  accepted,  thougli  not  made  in  proper  time.— An  appellant 
has  no  right  to  demand  that  his  statement  of  the  case  on  appeal  be  taken 
instead  of  the  case  as  settled  by  the  trial  judge  on  the  ground  that  the  judge 
faUed  to  settle  the  case  within  sixty  days  after  the  courts  of  the  district  had 
closed.  Appellant's  remedy  is  an  action  against  the  judge  under  The  Code^ 
sec.  550,  for  the  penalty  of  ^500  for  failure  to  settle  the  case  within  the  pre- 
scribed time,  but  such  failure  of  the  judge  cannot  cause  the  appellee  to  lose 
his  right  to  have  the  case  settled  by  the  judge  upon  disagreement.  Williams, 
109 — . 

Judge  need  not  giye  notice^  when. — The  judge  is  not  required  to  give  notice  of 
the  time  and  place  of  settling  the  case  on  appeal  when  he  is  not  requested  to 
do  so.     Williams,  109 — . 

Ser.»  15  (1234).    Appeals  by  defendant  to  supreme  court.    M.  C, 
c.  4, 3.  21.    1818,  c.  962,  s.  4.    1887,  c.  192. 

In  all  cases  of  conviction  in  the  superior  or  criminal  courts 
for  any  criminal  offence,  the  defendant  shall  have  the  right  to 
appeal,  on  giving  adequate  security  to  abide  the  sentence,  judg- 
ment or  decree  of  the  supreme  court;  and  the  appeal  shall  be 
perfected  and  the  case  for  the  supreme  court  settled,  as  provided 
in  civil  actions,  but  no  appeal  shall  have  the  effect  of  vacating 
the  judgment  appealed  from,  but  upon  perfecting  the  appeal  as 
required  by  law,  or  upon  appeal  perfected  in  forma  pauperis^  the 
judge  shall  direct  a  stay  of  execution  during  the  pendency  of 
said  appeal. 

When  appeal  will  lie. — No  appeal  lies  from  a  judgment  overruling  a  demurrer 
to  an  indictment,  but  defendant  must  be  required  to  plead,  and  the  court  pro- 
ceed to  judgment  before  the  appeal  will  lie.     Polk,  91-652. 

How  case  settled  fat  supreme  court. — Appeals  in  criminal  actions  must  be  per- 
fected, and  the  case  for  the  supreme  court  settled  as  provided  in  civil  actions. 
I^e,  90-652. 

When  appellant's  case  on  appeal  is  served  in  time,  and  no  exceptions  or 
counter-case  is  served,  it  becomes  the  ''case  on  appeal.''    Carlton,  107-^56. 
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S»  nUtdDMBt  necMtary,  wli6m« — ^When  the  groasd  of  exception  to  the  order  of 
the  court  tufficiently  appears  in  the  record,  no  statement  of  the  case  on  appeal 
is  necessary.    Byrd,  93-624. 

Judge  making  statement  on  fldhire  of  appellant  to  serre  ease  on  appellee,  effoet  ot — 
Where  it  appears  that  the  appellant  served  no  case  on  the  appellee,  but  the 
judge  makes  the  statement  of  the  case  on  appeal,  it  will  be  presumed  that  he 
did  so  by  consent  of  the  parties.    Crook,  91-536. 

Surety  must  Jnsti^r  in  doable  the  amonnt  of  bond. — Where  the  surety  only  jus- 
tifies in  the  amount,  and  not  double  the  amount  of  undertaking,  the  appeal 
will  be  dismissed.    Roper,  94-859. 

Judgment  aAxmed,  when. — ^Where  there  is  no  statement  of  case  on  appeal,  no 
assignment  of  error,  and  no  error  appears  on  the  record,  the  judgment  must 
be  affirmed.    Brown,  106-645. 

Case  must  oontatn  prayers  tur  instruction  and  eridenee. — Where  exception  is 
taken  to  the  refusal  of  certain  prayers  for  instruction,  in  preparing  the  case 
for  the  supreme  court,  the  prayers  for  instruction  and  the  evidence  bearing  on 
them  should  be  set  out  in  the  case.    Sloan,  97-499. 

Where  evidence  is  offered  to  impeach  a  witness,  and  is  rejected,  the  case  on 
appeal  must  state  the  testimony  of  the  witness  sought  to  be  impeached  in 
order  to  show  the  alleged  error.    Barber,  89-523. 

Exceptions  to  the  admission  of  evidence  must  state  what  the  evidence  was, 
that  the  court  may  see  whether  it  was  illegal.    Clark,  34  (12  Ired.),  151. 

An  exception  to  the  refusal  to  allow  a  question  to  be  asked  must  state  what 
was  expected  to  be  shown  by  the  inquiry,  otherwise  it  does  not  appear  that  any 
injury  resulted  from  the  exclusion  of  the  evidence.    Rhyne,  109. 

An  exception  to  the  rejection  of  evidence  cannot  be  considered  when  the 
evidence  proposed  is  not  set  out  in  the  record.    Keath,  83-626. 

Surety  making  mark  sufficient. — An  undertaking  executed  by  a  surety,  who 
mmply  makes  his  cross-mark  and  justifies  before  the  clerk,  is  sufficient  Byrd, 
93-624. 

Case  remanded,  when. — When  the  transcript  fails  to  show  that  a  court  was 
held  by  a  judge  at  the  time  and  place  prescribed  by  law,  that  a  grand  jury  was 
drawn  and  sworn  and  presented  the  indictment,  or  that  the  plea  of  not  guilty 
was  entered,  the  case  will  be  remanded  for  a  more  perfect  record.  Farrar, 
103-41 1. 

Withdrawal  of  appeal. — Appeals  in  misdemeanors  may  be  withdrawn  by  coun- 
sel for  defendant,  with  the  consent  of  the  attorney-general,  but  in  felonies  it 
must  appear  affirmatively  that  the  prisoner  advisedly  assents  to  and  desires 
the  withdrawal  of  his  appeal.    Leak,  90-655. 

After  appeal  to  the  supreme  court,  the  appeal  cannot  be  withdrawn  when 
the  attorney-general  opposes  the  application,  and  no  good  cause  is  shown  why 
it  should  be  granted.     Brewer,  98-607. 
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Stitvto  rtfwltd  peidiiif  aqn^ML-^If,  pending  an  appeal  in  a  criminal  case,  the 
statnte  authorizing  the  indictment  is  repealed,  judgment  will  be  arrested. 
Nntt,  61  (Phil.  Law),  20. 

Second  appeal  Ibr  same  eanse. — Where  defendant  appealed  and  the  judgment 
was  afiirmed  by  the  supreme  court,  and  the  trial  judge,  on  receiving  the  cer- 
tificate of  the  supreme  court,  imposed  the  same  sentence  which  had  been 
imposed  before,  a  second  appeal,  without  assigning  any  error  or  showing  any 
new  facts,  Will  be  dismissed.  Following  State  v.  Speaks,  95-689.  Miller, 
97-450. 

Appeal  TRcates  Judgmeat. — An  appeal  to  the  supreme  court  vacates  the  judg- 
ment, whether  it  be  imprisonment  or  fine.    Miller,  94-908. 

Secm  16  (1235),  Convicted  persons  may  appeal  without  giving 
security  fwr  costs.    1809''70,  c  196,  s»  1. 

In  all  such  cases  of  conviction  in  the  said  courts,  the  defend- 
ant shall  have  the  right  to  appeal  without  giving  security  for 
costs,  upon  filing  an  affidavit  that  he  is  wholly  unable  to  give 
security  for  the  costs,  and  is  advised  by  counsel  that  he  has 
reasonable  cause  for  the  appeal  prayed,  and  that  the  application 
is  in  good  faith. 

Affldavii. — An  affidavit  that  defendant  is  unable  to  give  bond  or  security 
and  has  no  property  whatever,  and  "that  he  is  advised  by  his  counsel  to 
appeal,'*  is  fatally  defective  for  failure  to  state  that  he  is  advised  by  his  coun- 
sel that  he  has  "  reasonable  cause  for  the  appeal  prayed,  and  that  the  implication 
is  made  in  goodfcdlh,  **    Moore,  93-500. 

If  the  affidavit  fails  to  state  that  the  appeal  is  taken  in  good  £uth,  the 
appeal  will  be  dismissed.    Payne,  93-612. 

In  such  case  the  court  has  no  discretion,  but  the  appellee  can  have  the 
appeal  dismissed  as  a  matter  of  right    lb. 

Where  the  affidavit  is  not  sent  up,  but  the  substance  is  set  forth  in  the  order 
allowing  the  appeal,  from  which  it  appears  that  it  was  fatally  defective,  a  pre- 
sumption that  the  order  was  based  on  a  sufficient  affidavit  cannot  arise. 
Jones,  93-617. 

Where  the  affidavit  of  the  surety  fails  to  state  that  he  is  worth  double  the 
amount  of  the  bond,  an  entry  in  the  record,  "Bond  fixed  at  I25;  bond  filed ^^^ 
is  not  sufficient  to  show  that  the  court  received  and  approved  the  undertaking, 
and  that  the  appellee  thereby  waived  the  defect  Distinguishing  Hancock  v. 
Bramlett,  85  N.  C.  393.    Wagner,  91-521. 

An  appeal  without  bond  or  affidavit  allowed  *'  by  consent "  will  not  be  enter, 
tained.    Kerns,  90-650. 
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8e€^  17  (12H6).    Judge  to  grant  appeal  and  require  defendant 
to  give  security  for  hie  appearance^    1869''70f  c»  19C,  Sm  2* 

It  shall  be  the  duty  of  the  judge  on  filing  the  aflSdavit 
required  in  the  preceding  section,  to  grant  the  appeal  without 
security  for  costs,  and  for  any  bailable  oflFence  shall  require  the 
defendant  to  enter  into  recognizance  in  a  reasonable  sum  to 
make  his  appearance  at  the  first  term  of  the  superior  or  criminal 
court  to  be  held  in  the  county  and  to  further  answer  the  charge 
preferred. 

Sec.  18  (1237)>    Appeal  by  state;  in  what  cases  recognized. 

An  appeal  to  the  supreme  court  may  be  taken  by  the  state  in 
the  following  cases,  and  no  other.  Where  judgment  has  been 
given  for  the  defendant — 

(i)  Upon  a  special  verdict; 

(2)  Upon  a  demurrer; 

(3)  Upon  a  motion  to  quash ; 

(4)  Upon  arrest  of  judgment. 

Habeas  Corpus. — No  appeal  from  the  slate  lies  from  a  judgment-  releasing  a 
prisoner  on  habeas  corpus.    Miller,  97-451. 

Harking  one  as  prosecutor. — ^The  state  has  no  right  to  appeal  from  the  refusal 
of  the  court  to  mark  one  as  prosecutor  of  record.     Moore,  84-724. 

Finding  of  court  conclnsive. — Where  the  court  finds  as  a  fact  that  the  prose- 
cution was  frivolous  or  malicious  the  finding  is  conclusive,  and  the  prosecutor 
cannot  appeal.    Lance,  109 — . 

Vo  appeal  from  order  setting  verdict  aside. — Where  the  jury  return  a  verdict  of 
guilty,  subject  to  the  opinion  of  the  court  upon  a  case  agreed,  the  court  has 
no  power  to  set  the  verdict  aside,  and  direct  a  verdict  of  not  guilty,  but  where 
such  order  is  made  the  state  has  no  appeal.    Padgett,  82-544. 

Appeal  from  order  arresting  Judgment.— Where  an  appeal  by  the  state  from  an 
order  arresting  judgment,  is  dismissed  by  the  supreme  court  on  the  ground 
that  the  record  shows  the  appeal  to  have  been  taken  from  an  order  granting  a 
new  trial,  it  is  not  error  for  the  court  below  to  refuse  to  pronounce  judgment 
upon  the  verdict,  though  on  receiving  the  certificate  from  the  supreme  court 
the  court  below  corrects  the  record  so  as  to  show  a  verdict  of  guilty  and 
judgment  arrested,  since  theorder  arresting  judgment  still  remains  unreversed. 
Keeter,  82-547. 
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Dernvrrer  lustalaed. — A  demurrer  to  a  bill  for  a  misjoinder  raises  a  question' 
of  law,  and  if  the  demurrer  be  sustained  an  appeal  by  the  state  lies.    Harris, 
106-^2. 

Cotti  of  transcript. — The  clerk  has  no  right  to  demand  the  costs  of  the  tran- 
script to  be  paid  before  sending  up  the  case  on  appeal,  whether  an  appeal  bond 
is  filed  or  the  appeal  is  in  forma  pauperis.  The  prohibition  against  requiring 
fees  in  advance  in  criminal  actions  embraces  all  services.     Nash,  109 — . 

See.  19.    Appeals  in  criminal  eases,  effect  of.    1887,  c,  191. 

In  criminal  cases  an  appeal  to  the  supreme  court  shall  not 
have  the  eflfect  of  vacating  the  judgment  appealed  from,  but 
upon  perfecting  the  appeal  as  now  required  by  law,  either  by. 
giving  bond  or  in  forma  pauperis^  there  shall  be  a  stay  of  exe- 
cution during  the  pendency  of  the  appeal. 

The  clerk  of  the  superior  court,  upon  the  receipt  of  the  cer^ 
tificate  of  the  supreme  court,  in  all  criminal  cases,  not  capital, 
in  which  **  no  error"  has  been  certified,  shall  forthwith  issue  to 
the  sheriflF  of  the  county  an  execution  embodying  the  judgment 
of  the  superior  court  appealed  from,  requiring  the  sheriff  to 
execute  the  judgment,  which  he  shall  immediately  proceed  to 
do. 

When  the  sentence  in  whole  or  in  part  directs  the  payment  of 
a  fine,  the  judgment  shall  be  docketed  by  the  clerk  and  be  a  lien 
on  the  real  estate  of  the  defendant  in  the  same  manner  as  judg- 
ments in  civil  actions,  and  executions  thereon  shall  only  be 
stayed  upon  an  appeal  taken  by  security  being  given  in  like 
manner  as  is  required  in  civil  cases.  Should  the  judgment 
be  aflSrmed,  the  clerk  of  the  superior  court  on  receipt  of  the 
certificate  from  the  supreme  court  shall  issue  execution  on  such 
judgment. 

Appeal  withdrawn  on  acceptance  of  commutation  of  sentence. — Where  the  governor 
commutes  a  sentence  of  death  to  imprisonment  for  life  in  the  penitentiary, 
and  the  prisoner  accepts  such  commutation,  and  in  pursuance  of  the  same  goes 
to  the  penitentiary  pending  his  appeal  to  the  supreme  court,  and,  on  his  case 
being  called,  he  exhibits  his  commutation  and  prays  to  be  allowed  to  abandon 
his  appeal,  to  which  prayer  no  objection  is  made  by  the  attorney  general,  the 
appeal  will  be  dismissed.    Mathis,  109 — , 
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ShCm  »0»    CUHc  to  direct  sheriff  to  exeemtt  teniemee  whem  Swd^^- 
meni  affrmod.    18S7f  e»  192. 

In  criminal  cases  the  clerk  of  the  superior  court,  in  all  cases 
where  the  j  udgment  has  been  affirmed  (except  where  the  conviction 
is  a  capital  felony),  shall  forthwith,  on  receipt  of  the  certificate 
of  the  opinion  of  the  supreme  court,  notify  the  sheriff,  who  shall 
proceed  to  execute  the  sentence  which  was  appealed  from.  In 
criminal  cases  where  the  judgment  is  not  affirmed  the  cases 
shall  be  placed  upon  the  docket  for  trial  at  the  first  ensuing  term 
of  the  court  after  the  receipt  of  such  certificate.  In  all  casesof 
affirmance  of  a  sentence  for  a  capital  felony  the  clerk  of  the 
supreme  court,  at  the  same  time  that  the  decision  of  the  supreme 
court  is  certified  down  to  the  superior  court,  shall  send  a  duplicate 
thereof  to  the  governor,  who  shall  immediately  issue  his  warrant 
under  the  great  seal  of  the  state  to  the  sheriff  of  the  county  in 
which  the  appellant  was  sentenced,  directing  him  to  execute  the 
death  penalty  on  a  day  specified  in  said  warrant,  not  less  than  thirty 
days  from  the  date  of  said  warrant ;  but  this  shall  not  deprive 
the  governor  of  the  power  to  pardon  or  reprieve  the  defendant, 
or  to  commute  the  sentence. 
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See,  21.   AppreniiceBf  empioper  net  to  violate  indenture*    1899^ 
c.  169. 

If  any  employer  shall  wilfully  violate  any  duty  to  his  appren- 
tice as  stipulated  in  the  indentures  binding  said  apprentice,  and 
refuses  to  make  amends  therefor,  for  the  period  of  thirty  days, 
and  that  fact  shall  appear  in  the  judgment  of  the  clerk  cancel- 
ing the  indentures,  or  at  the  conclusion  of  the  apprenticesfaipii 
the  said  employer  shall  be  guilty  of  a  misdemeanor,  and  on  con- 
viction may  be  fined  or  imprisoned  at  the  discretion  of  the  court 
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8ee^  22  (986).  Arson  and  oiher  burnings,  punishment  for.  R.  C, 
c  34,  s.  2.  ISrO'^l,  e.  222. 

(i)  Any  person  convicted  according  to  due  course  of  law  of 
the  crime  of  arson,  shall  suffer  death. 

1863,  e.  17.    1868'*9,  e.  167,  s.  5. 

(2)  Every  person  convicted  of  any  wilful  burning  of  any  gin 
house  or  tobacco  house,  or  any  part  thereof,  or  in  the  night  time, 
of  any  stable  containing  a  horse  or  a  mule,  shall  be  imprisoned 
in  the  penitentiary  not  less  than  five,  nor  more  than  ten  years. 

M.C.,e.34,s.7.   1830,c.  41,s.  1.    1868''*9,e.  167,s.5. 

(3)  Any  person  who  shall  wilfully  and  maliciously  bum  the 
state  house,  or  any  of  the  public  offices  of  the  state,  or  any  court 
house,  jail,  arsenal,  clerk's  office,  register's  office,  or  any  house 
belonging  to  any  county  or  incorporated  town  in  the  state,  or 
to  any  incorporated  company  whatever,  in  which  are  kept  the 
archives,  documents,  or  public  papers  of  such  county,  town,  or 
corporation,  shall,  on  conviction,  be  imprisoned  in  the  peniten- 
tiary for  not  less  than  five,  nor  more  than  ten  years. 

B.  C,  c.  34,  s.  30.   1825,  c.  1278, . 

(4)  If  any  person,  with  intent  to  destroy  the  same,  shall  wil- 
fully and  maliciously  set  fire  to  and  bum  any  public  bridge,  or 
private  toll  bridge,  or  the  bridge  of  any  incorporated  company, 
or  any  fire-engine  house,  or  any  house  belonging  to  any  county 
or  incorporated  town,  used  for  public  purposes  other  than  the 
keeping  of  archives,  documents  and  public  papers,  or  any  house 
belonging  to  an  incorporated  company  and  used  in  the  business 
of  such  company;  or  if  any  person  shall  wilfully  and  maliciously 
attempt  to  bum  any  of  the  said  houses  or  bridges,  or  any  of  the 
houses  or  buildings  mentioned  in  this  chapter,  the  person  so 
offending  shall  be  .guilty  of  a  misdemeanor,  and  punished  by 
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imprisonment  in  the  penitentiary  or  county  jail,  for  not  less 
than  four  months  nor  more  than  ten  years. 

1874''5,  e.  133.    1885,  e.  42. 

(5)  Any  person  who  shall  wilfully  burn  or  destroy  any  other 
person's  corn,  cotton,  wheat,  barley,  rye,  oats,  buckwheat, 
rice,  tobacco,  hay,  straw,  fodder,  shucks  or  other  provender  in  a 
stack,  hill,  rick  or  pen,  or  secured  in  any  other  way  out  of 
doors,  or  grass  or  sedge  standing  on  the  land,  shall  be  guilty 
of  a  misdemeanor,  and  punished  by  imprisonment  in  the  county 
jail  or  penitentiary  for  not  less  than  four  months  nor  more 
than  five  years. 

l«r4-'5,  c.  228.    7  and  8  Geo.  i  F,  e.  30,  8.  2.   1885,  e.  60. 

(6)  Whoever  shall  wantonly  and  wilfully  set  fire  to  any  church, 
chapel  or  meeting-house,  or  shall  wantonly  and  wilfully  set  fire 
to  any  stable,  coach-house,  outhouse,  warehouse,  ofiice,  shop, 
mill,  bam  or  granary,  or  to  any  building  or  erection  used  in 
carrying  on  any  trade  or  manufacture,  or  any  branch  thereof, 
whether  the  same  or  any  of  them  respectively  shall  then  be  in 
the  possession  of  the  offender,  or  in  the  possession  of  any  other 
person,  shall  be  guilty  of  felony,  and  imprisoned  in  the  peni- 
tentiary for  not  less  than  five  nor  more  than  forty  years. 

1870'''7,  e.  13. 

(7)  Any  person  who  shall  wilfully  attempt  to  burn  any  dwell- 
ing house,  uninhabited  house,  bam,  stable,  or  outhouse,  or 
mill,  manufacturing  house,  cotton  gin,  tobacco  barn,  granary 
or  turpentine  distillery,  the  property  of  another,  the  person  so 
offending  shall  be  guilty  of  a  misdemeanor,  and  punished  by 
imprisonment  in  the  penitentiary  or  county  jail,  and  may  also 
be  fined,  in  the  discretion  of  the  court. 

Indictment. — An  indictment  charging  that  "defendant"  a  certain  dweUing- 
house  belonging  '*  to  one  B  and  in  the  possession  of  one  J,  and  by  him  occu- 
pied, feloniously,  wilfully  and  maliciously  did  set  fire  to,"  sufficiently  charges 
the  o£fence  of  arson.    McCarter,  98-637. 
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Where  an  indictment  for  burning  an  uninhabited  house,  charges  that  the 
act  was  ''feloniously'*  done,  the  word  ''feloniously''  may  be  treated  as  mere 
surplusage.     Edwards,  90-710. 

An  indictment  which  fails  to  allege  that  the  act  was  done  "  wantonly  and 
wilfully,"  is  fatally  defective,  and  the  words  **  unlawfully ^  maliciously  or 
feloniously  "  will  not  supply  the  defect.    Morgan,  98-641. 

Where  the  indictment  charged  that  defendant  "  did  set  fire  to  a  certain 
house,  used  as  a  shop  and  store,"  it  sufiSciently  charges  that  he  set  fire  to  a 
"  shop  "  within  the  meaning  of  the  statute.     lb. 

Where  the  indictment  charges  that  defendant  did  *^  feloniously^^  set  fire  to 
the  house,  it  is  not  error  to  charge  that  if  the  jury  are  satisfied  that  defendant 
burnt  the  house  *^  as  alleged  in  the  bill  of  indictment**  he  would  be  guilty, 
since  the  use  of  the  word  "  feloniously,"  the  other  necessary  words  being  used, 
is  mere  surplusage.     Keen,  95-646. 

The  indictment  charged  that  defendant,  "^«  the  first  day  of  Aprils  /88s, 
unlawfully  and  maliciously  and  feloniously  did  set  fire  to  "  a  certain  mill 
"with  intent  thereby  to  injure  and  defraud"  certain  corporations  named 
'*  contrary  to  the  forms  of  the  statute."  Tlhe  Code,  {  985,  par.  6  then  provided 
that  "whoever  shall  unlawfully  and  maliciously  set  fire  to,  etc.,  with  intent 
thereby  I0  injure  or  defraud  any  person  or  persons,  body  politic  or  corporation,** 
shall  be  guilty  of  felony.  The  act  of  1885,  c.  66,  struck  out  the  words 
"unlawfully  and  maliciously"  and  substituted  "wantonly  and  wilfully"  and 
struck  out  the  words  "with  intent  thereby  to  injure  or  defraud,"  etc.  The 
act  of  1885  was  ratified  February  i6th,  1885:  Held,  that  a  motion  to  quash  the 
indictment  on  the  ground  that  the  amendment  repealed  the  material  parts  of 
the  statute  of  which  it  is  amendator}',  and  that  the  amendment  was  ratified 
after  the  commission  of  the  offence  as  charged,  and  that  no  offence  under  the 
statute  as  amended  was  charged  in  the  indictment,  was  properly  allowed. 
Massey,  97-465. 

An  indictment  for  burning  a  barn  must  aver  that  the  act  was  done  "with 
intent  thereby  to  injure  or  defraud  "  some  person.     Porter,  90-719. 

NOTB. — ^The  words  above  quoted  were  stricken  out  by  the  act  of  1885,  c.  66. 

The  indictment  need  not  allege  that  the  prisoner  set  fire  to  the  building  with 
intent  to  injure  or  defraud  some  person.    Rogers,  94-860. 

An  indictment  charging  that  defendant  did  **setjire  to  a  certain  lot  of  fodder 
in  a  stack  and  out  of  doors,"  is  fatally  defective.  The  term  "set  fire  to"  is 
not  the  legal  equivalent  of  the  word  "burn"  used  in  the  statute.     Hall,  93-571. 

Cotton  in  railroad  car.— This  statute  does  not  embrace  cotton  stored  in  a  rail- 
road car  standing  on  the  track  at  a  depot,  whether  it  is  thus  and  there  secured 
temporarily,  or  to  be  shipped  to  some  other  place,  since  it  is  not  then  "out  of 
doors"  and  "on  the  land,"  and  an  indictment  for  burning  bales  of  cotton  thus 
secured  in  a  car  cannot  be  sustained.    Avery,  109 — . 

Svidenco. — On  indictment  for  burning  a  gin,  after  evidence  has  been  intro- 
duced tending  to  convict  the  prisoner,  other  evidence  tending  to  show  that  the 
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prisoner  had  been  paid  for  committing  the  crime,  and  his  declarations  shortly 
before  the  fire  that  he  had  no  money  but  expected  to  have  some  soon,  and 
the  fact  that  shortly  after  the  fire  he  did  have  money,  are  competent  Green, 
92-779. 

On  indictment  for  setting  fire  to  an  outhouse  used  as  a  kitchen,  evidence 
that  at  the  same  time  an  attempt  was  made  to  fire  the  dwelling-house  near  it, 
is  competent  where  the  evidence  connects  defendant  with  the  latter  attempt. 
Thompson,  97-496. 

In  such  case  it  is  competent  to  show  threats  made  by  defendant  against  the 
son  and  grandson  of  the  owner  of  the  house.    lb. 

The  objection  that  there  is  a  failure  of  proof  cannot  be  taken  after  verdicl^ 
nor  on  motion  in  arrest  of  judgment.    lb. 

Undisputed  possession  is  sufficient  proof  of  ownership.    lb. 

The  prosecutor  had  two  tobacco  bams,  about  fifty  yards  apart,  the  one  old. 
the  other  new,  and  while  the  old  one  was  burning  defendant  was  seen  stand- 
ing by  the  new  one,  and  said  to  a  witness:  "You  see  three  men  have  been 
watching  the  barn  all  day,  and  it  is  now  burning.  You  see  how  good  God  is; 
last  year  it  was  brother  Windsor's  barn;  this  year  it  is  the  Boss's,  and  Windsor 
ain't  got  a  bit  in  it"  The  state,  against  the  objection  of  defendant,  in  order 
to  show  the  animus  of  defendant,  was  permitted  to  show  by  the  prosecutor 
that  he  had  a  barn  burned  last  year  in  which  Windsor  had  tobacco,  and  that 
defendant  then  lived  in  forty  yards  of  the  barn:  HM,  that  the  admission  of 
this  evidence  was  error,  since,  taken  in  connection  with  the  fact  that  the 
solicitor  stated  that  he  offered  the  evidence  to  show  the  animus  of  defendant, 
it  was  an  insinuation  that  defendant  had  burned  the  barn  the  year  before,  and 
comes  under  the  rule  which  excludes  evidence  that  defendant  committed  one 
crime  in  order  to  prove  another.    Alston,  94-930. 

A  witness  who  is  not  an  expert  may  give  his  opinion  as  to  the  identity  of 
tracks,  and  give  his  reasons  for  entertaining  such  opinion.    Reitz,  83-634. 

Erldencs— eoniJBasions. — What  amounts  to  such  threats  or  promises  as  render 
confessions  inadmissible  as  being  not  voluntary;  what  evidence  the  judge  will 
hear  to  establish  the  facts  of  threats  or  promises;  and  whether  there  he  any 
evidence  to  show  tiiat  the  confessions  are  not  voluntary  are  questions  of  law, 
and  the  decision  upon  them,  are  subject  to  review  in  the  supreme  court 

Whether  the  evidence,  if  true,  proves  the  fact  of  threats  or  promises; 
whether  the  witnesses  testifying  to  the  court  as  to  such  facts  are  worthy  oj 
credit;  and,  in  case  of  conflict,  which  of  them  is  to  be  believed  are  questions 
of  fact  for  the  judge,  and  his  decision  upon  them  is  not  subject  to  review. 
Andrew,  61  (Phil.  Law),  205. 

The  promise  of  a  female  witness  to  marry  the  prisoner  on  condition  that  he 
would  confess  his  crime  to  her  is  not  sufficient  to  exclude  such  confessions, 
since  the  promise  is  only  of  some  collateral  advantage  entirely  disconnected 
from  the  charge.    Hardee,  83-619. 

Declarations  of  a  prisoner  made  to  the  officer  after  his  arrest,  bat  not  im 
reply  to  any  charge  made  against  him,  are  inadmissible.    Reitz,  83-634. 
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Tbe  GonfeBMons  of  a  prisoner,  though  without  conoboratioii  in  an  j  material 
particnlar*  if  bclieired  by  the  jnry,  are  anfficient  to  warrant  a  conriction,  and 
the  propriety  of  giving  a  caution  to  the  jury  to  prevent  an  improper  confidence 
in  their  truth  must  be  left  to  the  discretion  of  the  presiding  judge.    Hardee, 

Arxsst  of  jiidgmoBt.~The  indictment  charged  the  burning  of  a  dwelling-house 
on  the  first  day  of  January,  1871,  but  the  offence  was  in  fact  committed  August 
8th,  1871.  At  that  time  there  were  two  statutes  relating  to  the  crime  of  arson, 
the  act  of  1869  prescribing  punishment  by  confinement  in  the  penitentiary, 
while  the  act  ratified  April  4,  1871,  which  repealed  all  laws  in  conflict  with  it, 
prescribed  the  death  penalty  as  the  punishment  for  arson,  both  statutes  having 
reference  only  to  the  punishment  The  indictment  concluded,  ''  contrary  to 
the  form  of  the  statute,"  and  there  was  a  verdict  of  guilty  as  charged:  Held^ 
that  judgment  should  have  been  arrested,  since  the  court  could  not  see  from 
the  record  whether  the  prisoner  was  convicted  under  the  act  of  1869  or  under 
the  act  of  187 1.  Had  the  indictment  averr6d  that  the  offence  was  committed 
after  the  ratification  of  the  act  of  1871  the  court  could  have  pronounced  judg- 
ment of  death.    Wise,  66-iao. 

On  the  return  of  the  supreme  court  certificate  arresting  the  judgment  in  the 
above  case,  the  prisoner's  counsel  filed  a  plea  for  his  discharge,  in  which  it 
was  alleged  that  in  support  of  the  indictment  a  witness  on  the  former  trial 
testified  that  the  burning  was  on  the  first  day  of  August,  1871,  which  fact  was 
admitted  by  the  solicitor  for  the  state:  HeLd^  that  the  plea  filed  by  the  counsel 
admitting  the  time  when  the  crime  was  committed  could  not  aid  the  indict- 
ment so  as  to  authorize  judgment  of  death  to  be  pronounced  as  on  a  conviction 
under  the  act  of  1871.    Wise,  67-281. 

DsinitiOB  of  oathouso. — An  ^* outhouse**  is  one  that  belongs  to  a  dwelling- 
house  situated  within  the  curtilage,  and  an  old  building  located  at  a  cross- 
roads and  not  enclosed  in  anyway  as  a  dwelling-house,  is  not  an  **  outhouse  " 
within  the  meaning  of  the  statute.    Roper,  88-656. 

OwmrsUp  of  houso. — ^The  ownership  of  the  house  is  properly  laid  in  the  widow 
of  the  deceased  owner  who  has  occupied  and  used  it  since  her  husband's  death, 
thoug^h  there  are  living  heirs,  and  no  dower  has  been  allotted  to  her.  Gailor, 
71-88. 

Arson,  bsra, — A  house  17x12,  setting  on  blocks  in  a  stable-yard,  having  two 
rooms  in  it.  one  quite  small,  used  for  storing  nubbins  and  refuse  corn  to  be 
first  fed  to  the  stock,  and  the  other  used  for  storing  peas,  oats  and  other  prod- 
ucts of  the  farm,  is  not  a  bam.    Laughlin,  53  (8  Jones),  455. 

If  a  prisoner  bum  a  part  of  a  jail  merely  for  the  purpose  of  effecting  his 
escape,  and  not  with  the  intent  to  destroy  the  building,  he  is  not  guilty  under 
the  statute,  but  although  his  main  attempt  be  to  escape,  yet  if  he  also  intends 
to  bum  down  the  building  in  order  to  effect  his  main  design,  he  is  guilty. 
Mitchell,  27  (5  Ired.),  350. 
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A  house  bail!  for,  and  at  one  time  occupied  as,  a  dwelling-house,  but  unten- 
anted at  the  time  of  the  burning,  is  not  a  dwelling-house  within  the  meaning^ 
of  the  statute.    Clark,  52  (7  Jones),  167. 

The  burning. — The  least  burning  is  sufficient  to  constitute  arson;  the  charring^ 
of  the  floor  to  the  depth  of  half  an  inch  is  sufficient     Sandy,  25  (3  Ired.),  570. 

Absence  of  deftndant  during  trial. — On  indictment  for  burning  a  granary  and 
stable,  counsel  for  the  prosecution,  on  the  reassembling  of  the  court  after 
taking  a  recess  for  dinner,  addressed  the  jury  twenty  or  thirty  minutes,  and 
was  immediately  followed  by  one  of  the  defendants'  counsel,  who  had  spoken 
some  ten  or  fifteen  minutes,  when  it  was  suggested  that  defendants  who  were 
in  custody  had  not  been  brought  into  court  The  argument  was  immediately 
suspended  until  defendants  were  brought  in.  Defendants'  counsel  were  pres- 
ent at  all  stages  of  the  trial:  Held^  that  the  absence  of  defendants  under  such 
circumstances  did  not  prevent  the  court  from  proceeding  to  judgment.  Paylor, 
89-539. 

Kew  trial. — On  indictment  for  burning  a  mill,  the  jury  delivered  their  verdict 
to  the  judge  in  his  room  late  at  night,  in  the  presence  and  with  the  assent  of 
defendant's  counsel,  but  in  the  absence  of  defendant,  and  next  day  defendant 
moved  in  court  for  his  discharge,  on  the  ground  that  the  verdict  as  given  was 
not  valid  and  the  jury  had  separated:  fields  that  he  was  not  entitled  to  his 
discharge,  but  that  there  was  a  mistrial,  and  that  the  verdict  must  be  set  aside 
and  a  venire  de  novo  awarded.    Jenkins,  84-812. 

A  motion  for  a  new  trial  on  the  ground  that  one  of  the  jurors  became  insane 
shortly  after  the  rendition  of  the  verdict,  and  might  be  supposed  to  have  been 
insane  while  on  the  jury,  may  be  denied  in  the  discretion  of  the  court,  in  the 
absence  of  any  evidence  that  the  juror  was  insane  while  acting  as  a  juror. 
Rogers,  94-860. 

Panishment. — One  convicted  of  burning  a  gin  house  cannot  be  sentenced  to 
twenty-five  years'  imprisonment  in  the  penitentiary.     Dunn,  86-731. 

On  conviction  of  burning  a  mill,  the  court  may  sentence  defendant  to  impris- 
onment in  the  penitentiary  for  a  term  not  less  than  five  nor  more  than  sixty 
years.     Wright,  89-507. 

(The  maximum  of  punishment  is  now  limited  to  forty  years.) 
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8ee»  23    (1124).    Persons  present   at  breaches  of  the  peace  to 
arrest  offenders.    ISeS-^O^  c.  178^  sub  chap.  If  s.  1. 

Every  person  present  at  any  riot,  rout,  affray  or  other  breach 
of  the  peace,  shall  endeavor  to  suppress  and  prevent  the  same, 
and  if  necessary  for  that  purpose,  shall  arrest  the  offenders. 
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▼erlMd  Older  to  prirato  penom — The  mere  verbal  order  of  a  justice  of  the  peace 
to  a  private  person  will  not  justify  such  person  in  making  an  arrest  for  an 
affiray  not  committed  in  his  presence.    Campbell,  107-948. 

A  private  person  has  no  authority  to  make  an  arrest  for  a  riot,  rout,  affray, 
or  other  light  breach  of  the  peace,  without  a  warrant,  except  when  such 
offences  are  being  committed  in  his  presence.     Campbell,  107-948. 

Sec.  24  {112S).    Persons  summoned  by  officer  must  assist  in  the 
arrest.    18€8-'9,  c.  178,  sub  chap.  1,  s.  2. 

Every  person  summoned  by  a  judge,  justice,  mayor,  intend- 
ant,  chief  officer  of. any  incorporated  town,  sheriflF,  coroner  or 
constable,  to  aid  in  suppressing  any  riot,  rout,  unlawful  assem- 
bly, aflfray  or  other  breach  of  the  peace,  or  to  arrest  the  persons 
engaged  in  the  commission  of  such  oflFences,  or  to  prevent  the 
commission  of  any  felony  or  larceny  which  may  be  threatened 
or  begun,  shall  do  so. 

Indictment. — ^An  indictment  for  refusing  to  assist  an  officer  in  securing  a  per- 
son arrested  must  set  forth  the  authority  by  which  the  arrest  was  made;  an 
allegation  that  the  arrest  was  by  lawful  authority  is  not  sufficient.  Shaw,  25 
(3  Ired.),  20. 

Warrant  mast  bo  made  known.— When  an  arrest  is  made  by  one  not  a  known 
officer  he  is  bound  to  make  known,  at  the  time,  the  warrant  under  which  he 
arrests.     Kirby,  24  (2  Ired.),  201. 

£yidence. — On  indictment  for  resisting  arrest  for  an  assault  made  by  defendant 
on  his  wife  committed  in  the  presence  of  the  officer,  evidence  that  a  bystander 
said  to  the  officer  in  the  presence  and  hearing  of  defendant,  that  defendant 
"is  a  bad  man,  he  has  been  beating  his  wife,  he  will  kill  her ;  you  better  .take 
him  up,''  such  statement  being  undenied  by  defendant,  is  competent  as  an 
admission  of  defendant,  and  is  also  pertinent  as  showing  the  necessity  for  the 
prompt  interposition  of  the  officer.     Crockett,  82-599. 

Sec.  25  (1126).    JPeace  officers  shall  arrest  without  warrant  in 
certain  cases.    ISOS^'O,  c.  178,  sub  chap.  1,  s.  3. 

Every  sheriff,  coroner,  constable,  oflScer  of  police,  or  other 
ofiScer,  entrusted  with  the  care  and  preservation  of  the  public 
peace,  who  shall  know  or  have  reasonable  ground  to  believe  that 
any  felony  or  larceny  has  been  committed,  or  that  any  dangerous 
wound  -has  been  given,  and  shall  have  reasonable  ground  to 
believe  that  any  particular  person  is  guilty,  and  shall  apprehend 
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that  snch  person  may  escape  if  not  immediately  arrested^  shall 
arrest  him  without  warrant,  and  may  summon  all  bystanders  to 
aid  in  such  arrest 

BreMh  of  peace  in  preeenee  of  oflcer, — ^When  defendant  strikes  his  wife  with  a 
stick  in  a  public  road,  so  near  to  a  justice  of  the  peace  that  he  hears  the  sound 
of  the  blow  and  the  cries  of  the  woman,  though,  on  account  of  the  darkness^ 
he  does  not  actually  see  the  assault,  it  is  such  a  breach  of  the  peace  in  the 
presence  of  the  officer  as  authorizes  him  to  arrest  the  assailant  without  war- 
rant.   McAfee,  107-813. 

Sec  26  (1127)*  Houses  may  be  broken  open  to  prevent  a  felony 
therein.    1868-^9,  c.  178,  eub  chap.  If  «•  4, 

All  persons  are  authorized  to  break  open  and  enter  a  house  to 
prevent  a  felony  about  to  be  committed  therein. 

See*  27  (1128),  Officers  may  break  open  doors  to  arrest  persons 
charged  with  high  crimes*    1868^*9,  c.  178,  sub  chap.  1,  s.  5. 

If  a  felony  or  other  infamous  crime  has  been  committed,  or  a 
dangerous  wound  has  been  given,  and  there  is  reasonable  ground 
to  believe  that  the  guilty  person  is  concealed  in  a  house,  it  shall 
be  lawful  for  any  sheriflF,  coroner,  constable,  or  police  officer, 
admittance  having  been  demanded  and  denied,  to  break  open 
the  door  and  enter  the  house  and  arrest  the  person  against  whom 
there  shall  be  such  ground  of  belief. 

Sec,  28  (1129)*  Persons  in  whose  presence  an  infamous  crime  is 
conhmitted,  tnay  arrest  the  offender.  1868^^9,  e.  178,  sub 
chap.  1,  s*  B. 

Every  person  in  whose  presence  a  felony  or  other  infamous 
crime  has  been  committed  may  arrest  the  person  whom  he  knows 
or  has  reasonable  ground  to  believe  to  be  guilty  of  such  offence, 
and  it  shall  be  the  duty  of  every  sheriff,  coroner,  constable  or 
officer  of  police,  upon  information,  to  assist  in  such  arrest 

Purpose  to  arrest  must  be  made  known. — ^A  private  person  may  arrest  for  felony 
without  warrant,  where  it  appears  that  it  is  necessary  to  prevent  the  escape  of 
the  felon.  In  making  such  arrest  he  must  notify  the  felon  of  his  purpose,  or 
he  will  be  guilty  of  a  trespass.    Bryant,  65-327. 
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Sec*  29  (1 130)*  Persons  arrested  wUhoui  warrant  entitled  to 
have  an  imntediate  hearing,  ISBS^^B,  c.  1 78 f  sub  ehap*  1,  «•  7» 

Every  person  arrested  without  warrant  shall  be  either  imme- 
diately taken  before  some  magistrate  having  jurisdiction  to  issue 
a  warrant  in  the  case,  or  else  committed  to  the  county  prison, 
and,  as  soon  as  may  be,  taken  before  such  magistrate,  who,  on 
proper  proof,  shall  issue  a  warrant  and  thereupon  proceed  to  act 
as  may  be  required  by  law. 

See*  30  (1875.)  No  person  to  be  arrested  on  a  presentment^  nor 
tried f  except  on  indictment*  R,  C,f  c*  35,  s.  if,  1797,  c.  474,  s*  3* 
1879,  c.  12. 

No  person  shall  be  arrested  on  a  presentment  of  the  grand 
jury,  or  put  on  trial  before  any  court,  but  on  indictment  found 
by  the  grand  jury. 
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Sec  31   (987)*  Assauit,  punishment  U^erefor.    1870'''1,  c*  43, 
S.2.    1873'*4,cl70,s.6.    1879,  c.  92,  ss.  2,6. 

In  all  cases  of  an  assault,  with  or  without  intent  to  kill 
or  injure,  the  person  convicted  shall  be  punished  by  fine  or 
imprisonment,  or  both,  at  the  discretion  of  the  court:  Provided^ 
that  where  no  deadly  weapon  has  been  used  and  no  serious  dam- 
age done,  the  punishment  in  assaults,  assaults  and  batteries,  and 
affrays  shall  not  exceed  a  fine  of  fifty  dollars  or  imprisonment 
for  thirty  days;  but  this  proviso  shall  not  apply  to  cases  of  assault 
with  intent  to  kill,  or  with  intent  to  commit  rape. 

What  doM  ordoM  not  eoBttituto  an  assault. — Defendant,  after  using  threatening 
language  with  reference  to  the  prosecutor  and  in  his  hearing,  advanced  npon 
him  with  a  knife,  continuing  the  use  of  violent  and  menacing  expressions,  bnt 
the  evidence  left  it  in  doubt  whether  the  knife  was  open.  When  defendant 
got  within  five  or  six  feet  of  the  prosecutor,  the  latter  said,  '*!  shaU  have  to 
go  away,"  and  withdrew  from  the  work  on  which  he  was  engaged:  Held,  that 
defendant  was  properly  convicted  of  an  assault    Shipman,  81-513. 
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The  prosecutor  and  defendant  went  into  defendant's  house  to  make  a  set- 
tlement, and  an  altercation  arising,  defendant  ordered  the  prosecutor  to  leave, 
which  he  refused  to  do,  whereupon  defendant  went  to  another  room,  got  his 
gun,  and  immediately  on  his  return  struck  prosecutor  with  it,  without  attempt- 
ing to  use  milder  means  to  expel  him,  and  it  did  not  appear  that  the  pros- 
ecutor was  armed,  or  was  attempting  any  violence:  Held^  that  defendant  was 
guilty  of  an  assault.     Leggett,  104-784. 

Defendant,  being  about  twenty  steps  distant,  advanced  towards  the  pros- 
ecutor with  knife  and  stick,  cursing  and  threatening  to  do  him  bodily  harm, 
in  consequence  of  which  the  prosecutor  went  into  a  store  and  remained  until 
a  warrant  was  obtained,  the  defendant  walking  in  front  of  the  store  saying  be 
would  whip  the  prosecutor  if  he  came  out:  Held^  that  defendant  was  guilty  of 
an  assault.     Martin,  85-508. 

On  indictment  for  assault,  the  evidence  for  the  state  was  that  the  prosecutor 
bought  a  cow  from  defendant,  and  after  her  delivery  the  prosecutor  went  out 
of  his  store  and  found  that  defendant  had  disengaged  the  rope,  and  was  driving 
the  cow  off.  Defendant  then  went  to  his  crib,  got  his  gun,  and  with  one  barrel 
cocked  and  his  finger  on  the  trigger,  held  the  gun  in  his  arms,  but  not  pointed 
towards  the  prosecutor,  and  said  if  any  one  laid  hands  on  the  cow  he  would  blow^ 
his  brains  out.  The  prosecutor  made  no  attempt  to  get  the  cow  in  consequence 
of  this  action,  and  re-entered  his  store:  Held^  that  defendant  was  guilty  of  an 
assault,  if  by  his  threats,  language  and  acts,  he  put  the  prosecutor  in  fear  and 
caused  him  to  leave  sooner  than  he  otherwise  would  have  done,  though  he 
did  not  point  the  gun  at  the  prosecutor.    Home,  92-805. 

Where  one  person,  being  within  striking  distance  of  another,  raises  a  whip 
and  shakes  it  at  the  other,  saying  *'  If  you  were  not  an  old  man  I  would  knock 
you  down,**  it  is  error  to  instruct  the  jury  that  if  the  conduct  of  the  assailant 
was  such  as  to  induce  a  man  of  ordinary  firmness  to  suppose  he  was  about  to 
be  stricken  and  to  strike  in  self-defence,  the  assailant  would  be  guilty,  since  it  is 
not  sufficient  to  constitute  an  assault  that  a  man  of  ordinary  firmness -should 
believe  he  was  about  to  be  stricken  ;  but  a  proper  charge,  in  such  case,  would 
be  that  if  the  jury  should  find  that  the  assailant,  at  the  time  he  raised  the 
whip,  had  not  a  present  purpose  to  strike ^  in  law  it  was  not  au  assault.  Crow, 
23  (I  Ired.),  375. 

Defendant  after  being  ordered  out  of  the  prosecutor's  house  refused  to  go, 
and  the  prosecutor  took  hold  of  him  and  put  him  out  While  in  the  yard 
angry  words  passed  between  the  parties,  and  the  prosecutor  ordered  defendant 
out  of  the  yard ;  he  then  went  into  a  lane  leading  from  the  house  to  the  road, 
and  while  in  the  lane  and  when  about  ten  or  twelve  feet  from  the  prosecutor, 
picked  up  a  stone  and  called  the  prosecutor  a  horse-thief  and  used  other  insult- 
ing language.  On  being  ordered  out  of  the  lane  he  said  he  would  go  when  he 
got  ready,  but  did  not  offer  to  throw  the  stone:  Heldy  that  the  acts  and  words 
of  defendant  did  not  make  a  case  of  assault,  but  only  a  menace  of  violence. 
Milsaps,  82-550. 

The  prosecutor  took  hold  of  defendant*s  saddle,  claiming  it  as  his  own  and 
calling  to  another  for  help,  when  defendant  drew  his  knife  saying,  "If  you 
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don't  turn  my  saddle  loose,  I'll  cut  you  loose/'  and  started  towards  the  prose- 
cutor, being  already  in  five  or  six  feet  of  him,  and  the  prosecutor  then  turned 
loose  the  saddle  and  went  away:  Held^  that  defendant  was  not  guilty  of  an 
assault,  since  the  prosecutor  was  committing  a  trespass  on  defendant's  prop- 
erty in  his  presence  and  he  had  a  right  to  use  the  force  necessary  for  its  pro- 
tection.   Yancey,  75-244. 

If  a  person  be  at  a  place  where  he  has  a  right  to  be,  and  four  other  persons, 
having  in  their  possession  a  manure  fork,  a  hoe  and  a  gun,  by  following  him 
and  by  threatening  and  insulting  language,  put  him  in  fear  and  induce  him  to 
go  home  sooner  than,  or  by  a  different  way  from  what  he  would  otherwise 
have  gone,  they  are  guilty  of  an  assault  upon  him,  though  they  do  not  get 
nearer  to  him  than  seventy-five  yards,  and  do  not  level  the  gun  at  him. 
Rawles,  65-334. 

If  A  pursues  B  with  a  stick  or  piece  of  board,  raised  in  a  striking  attitude, 
and  is  stopped  by  a  third  person  when  within  two  or  three  steps  of  B,  this  con- 
stitutes an  assault,  though  A  could  not  have  stricken  B  with  the  stick  from  the 
place  where  he  was  stopped.    Vannoy,  65-532. 

The  prosecutor,  on  approaching  a  church,  was  ordered  by  defendant  to  go 
back,  but  declined  to  do  so,  when  defendant  rose  to  his  feet,  saying  he  had  a 
pistol,  placed  his  hand  on  the  pistol,  which  was  belted  around  him,  and  the 
prosecutor  tardily  retired;  defendant  followed  a  few  steps,  being  not  more 
than  ten  steps  from  him,  and  urged  him  to  go  o£f  or  he  would  shoot  him,  and 
while  he  was  walking  drew  his  pistol,  but  did  not  cock  it  or  present  it  towards 
prosecutor:  Held^  that  defendant  was  guilty  of  an  assault    Church,  63-15. 

The  prosecutor  was  going  down  the  steps  which  led  from  the  court-room 
when  the  defendant,  who  was  before  him,  in  striking  distance,  stopped,  turned 
about,  clenched  his  right  hand,  the  arm  being  bent  at  the  elbow,  but  not 
drawn  back,  and  said,  **  I  have  a  great  mind  to  hit  you,"  whereupon  the  prose- 
cutor walked  away  and  went  down  another  staircase:  Held^  that  defendant 
was  guilty  of  an  assault.     Hampton,  63-13. 

Defendant  intruded  upon  the  premises  of  the  prosecutor,  who  took  hold  of 
him  to  lead  him  off,  when  defendant  put  his  hand  in  his  pocket  and  partly 
drew  his  knife,  and  thereupon  the  prosecutor  desisted,  and  went  into  the 
house,  the  defendant  cursing  him:  Held^  an  assault.     Marsteller,  84-726. 

An  offer  to  strike  by  one  person  rushing  upon  another  will  amount  to  an 
assault,  although  the  assailant  be  not  near  enough  to  reach  his  adversary,  if 
the  distance  be  such  as  to  induce  a  man  of  ordinary  firmness,  under  the  accom- 
panying circumstances,  to  believe  that  he  will  instantly  receive  a  blow  unless 
he  strikes  in  self-defence.     Davis,  23  (i  Ired.),  125. 

Where  defendant,  being  within  striking  distance,  raises  an  axe  for  the  pur- 
pose of  striking  the  prosecutor,  at  the  same  time  saying  that  if  the  prosecutor 
will  give  up  certain  property  belonging  to  defendant,  which  he  has  seized  as 
an  officer  by  virtue  of  an  execution,  he  will  not  strike  him,  and  the  prosecutor 
does  give  up  the  property,  in  consequence  of  which  no  blow  is  given,  defend- 
ant is  guilty  of  an  assault     Morgan,  25  (3  Ired.),  186. 
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Assault  of  husband  on  wilb. — After  some  words  between  husband  and  wife  he 
threatened  to  leave  her,  and  used  to  her  very  improper  language,  when  she 
started  to  go  off.  He  caught  her  by  the  left  arm,  and  said  he  would  kill  her, 
drawing  his  knife  with  the  other  hand;  then,  holding  her,  he  struck  at  her 
with  the  knife,  but  did  not  strike  her,  and  again  drawing  back  as  if  to  strike, 
his  arm  was  caught  by  a  bystander;  but  after  all  no  injury  or  blow  was  inflicted : 
Held^  that  this  was  a  case  in  which  the  courts  might  interfere,  and  that  the 
husband  was  guilty  of  an  assault.     Mabrey,  64-592. 

Assault  on  severaL — An  indiscriminate  assault  upon  several  persons  is  an 
assault  upon  each.     Merritt,  61  (Phil.  Law),  134. 

Offer  to  strike  coupled  witk  condition. — Where  defendant,  while  standing  in  his 
store  door,  holds  a  pistol  in  his  hand,  sometimes  bearing  on  the  prosecutor  and 
sometimes  not,  and  swearing  that  if  the  prosecutor  comes  in  he  will  shoot  him, 
he  is  guilty  of  an  assault,  since  an  offer  to  strike  with  2l  deadly  weapon  cannot 
be  explained  by  showing  that  defendant  used  words  at  the  time  which  qualified 
his  offer  to  strike  by  a  condition  which  he  had  a  right  to  impose.  Myerfield, 
61  (Phil.  Law),  108. 

Definition. — An  assault  is  an  intentional  attempt  by  violence  to  do  an  injury 
to  the  person  of  another.     Davis,  23  (i  Ired.),  125. 

Sec*  32,    Secret  assault  with  deadly  weapon,    1887,  c,  32, 

Any  person  who  shall  maliciously  commit  an  assault  and  bat- 
tery with  any  deadly  weapon  upon  another  by  waylaying  or 
otherwise,  in  a  secret  manner,  with  intent  to  kill  such  other 
person,  shall  be  guilty  of  a  felony  and  punishable  by  imprison- 
ment in  jail  or  the  penitentiary  for  not  less  than  twelve  months 
nor  more  than  twenty  years,  or  by  a  fine  not  exceeding  two 
thousand  dollars,  or  both,  in  the  discretion  of  the  court 

Secret  assault  in  public  place  and  in  presence  of  others. — ^This  statute  embraces 
assaults  made  upon  one  who  has  no  notice  of  the  purpose  or  presence  of 
the  assailant,  though  it  may  be  in  a  public  place  in  the  presence  of  others, 
without  any  attempt  on  the  part  of  the  assailant  to  conceal  his  identity,  as 
well  as  assaults  made  by  lying  in  wait,  or  in  such  manner  as  tends  to  conceal 
the  identity  of  the  assailant    Jennings,  104-774. 

Uridence  sofflclent  to  go  to  jury. — On  the  question  of  the  identity  of  defendant 
as  the  person  who  committed  the  secret  assault,  the  prosecutor  testified  that  he 
was  shot  at  by  some  one  who  was  standing  behind  a  fence  six  feet  distant; 
that  the  person  was  a  colored  boy  about  the  size  of  the  defendant  and  was 
clean  shaven;  that  he  could  see  at  that  place  fifly  yards,  and  recognized  a 
dark  checked  shirt  which  the  person  was  wearing;  that  on  the  second  morning 
afterwards,  when  defendant  was  brought  to  trial,  he  wore  a  dark  checked 
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shirt  exactly  like  the  one  worn  by  the  person  who  shot  him;  that  he  examined 
the  track  next  day  and  found  it  was  made  by  a  No.  7  shoe  that  had  been  run 
down,  and  that  he  was  acquainted  with  defendant.  The  shoe  worn  by  the 
defendant  on  the  trial  was  run  down,  and  the  justice  testified  that  he  placed 
the  shoe  given  him  by  the  ofEcer  in  the  tracks  made  at  the  place  of  the  shoot- 
ing and  it  fitted  the  tracks,  and  that  he  afterwards  tried  it  on  defendant's  foot 
and  it  was  the  same  size  he  wore.  Another  witness  testified  that  he  recognized 
the  shoe  exhibited  on  the  trial  as  the  one  defendant  wore  the  day  before 
the  shooting:  Held^  that  the  evidence  was  sufficient  to  be  submitted  to  the 
jury.     Telfair,  109 — . 

Charge. — On  indictment  for  a  secret  assault  with  intent  to  kill  there  was 
evidence  that  defendants  were  brothers,  and  that  one  of  them  made  the  assault 
under  cover  of  darkness  and  from  the  bushes ;  that  the  other  was  about  150 
yards  in  the  rear,  but  in  sight  and  armed ;  that  upon  the  assault  being  vigor- 
ously repelled,  the  two  fell  back  to  a  house  near  by  against  and  from  which 
many  shots  were  fired:  Held^  that  it  was  not  error  to  instruct  the  jury  that  if 
the  evidence  satisfied  them  that  the  defendant  who  remained  in  the  rear  took 
up  the  position  with  the  knowledge  that  his  co-defendant  was  lying  in  wait 
with  intent  to  kill,  and  that  his  purpose  was  to  afford  aid  to  his  brother  in  case 
he  needed  it,  that  he  was  guilty  as  principal  of  the  felonious  assault.  Chas- 
tain,  104-900. 

Sec.  S3.    Assault  to  point  firearms  at  another  whether  loaded  or 
not.    I889f  c.  627. 

It  shall  be  unlawful  for  any  person  to  point  any  gun  or  pistol 
at  any  person,  either  in  fun  or  otherwise,  whether  such  gun  or 
pistol  be  loaded  or  not  loaded. 

Any  person  violating  the  above  section  of  this  act  shall  be 
deemed  guilty  of  an  assault,  and  upon  conviction  of  the  same 
shall  be  fined,  imprisoned  or  both,  at  the  discretion  of  the  court. 

Sec.  34.    Assault.    Felony  joined  with  assault  in  indictment. 
1885,  c.  08. 

On  the  trial  of  any  person  for  rape,  or  any  felony  whatsoever, 
when  the  crime  charged  shall  include  an  assault  against  the  per- 
son, it  shall  be  lawful  for  the  jury  to  acquit  of  the  felony  and 
to  find  a  verdict  of  guilty  of  assault  against  the  person  indicted, 
if  the  evidence  shall  warrant  such  finding;  and  when  such  ver- 
dict shall  be  found  the  court  shall  have  power  to  imprison  the 
person  so  found  guilty  of  an  assault,  for  any  term  now  all<5wed 
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by  law  in  cases  of  conviction  when  the  indictment  was  originally 
for  the  assault  of  a  like  character. 

Tardiet  te  liaple  aanslt,  how  readcreA. — Where  the  indictment  charges  a  secret 
felonious  assault,  the  jury  may  be  instructed  that  if  they  find  that  only  a  sim- 
ple assault  and  battery  was  committed,  they  should  return  a  verdict  of  guilty. 
In  such  cases  it  is  suggested,  however,  that  they  be  directed  to  return  a  ver* 
diet  of  ''not  guilty  of  the  felony  charged,  but  guilty *of  an  assault."  Jennings, 
104-774- 


ASSAULT  WITH  INTENT  TO  KILL. 

Indietme&t. — ^Where  a  gun  b  fired  at  another  by  one  defendant,  the  other 
being  present  aiding  and  abetting,  the  indictment  may  charge  the  assault  to 
have  been  made  by  both.    Merritt,  61  (Phil.  Law),  134. 

The  indictment  need  not  state  the  instrument  used  by  the  assailant.  Gain  as, 
86-632. 

Where  the  indictment  charges  the  homicide  to  have  been  committed  on  a 
day  which  is  yet  to  come,  it  is  fatally  defective.    Sexton,  10  (3  Hawks),  1S4. 

Xridsnce  —On  indictment  for  assault  with  intent  to  kill,  evidence  that  defend- 
ant,  a  short  time  before  the  difficulty  took  place,  said  to  witness  he  **  would 
shoot  some  d— d  white  livered  son-of-a-bitch  before  he  slept,"  is  competent  as 
tending  to  show  the  reckless  state  of  defendant's  mind  at  the  time.  Law- 
horn,  88-634. 
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What  constitntes  assault  and  battery. — Where,  on  indictment  for  assault  and 
battery,  the  facts  are  such  that,  had  the  defendant  killed  the  prosecutor,  he 
would  be  guilty  of  manslaughter,  he  is  guilty  of  assault  and  battery.  Leary, 
88-615. 

A  policeman  whose  duty  it  is  to  suppress  fights  is  the  judge  of  the  force  neces- 
sary to  be  applied,  and  unless  he  wantonly  or  maliciously,  or  unnecessarily 
exercises  his  power,  he  is  not  guilty  of  an  assault  and  battery  in  striking  a 
blow,  and  evidence  that  the  prosecutor  persisted  in  the  fight  while  the  police- 
man had  hold  of  him  is  evidence  of  resistance  to  the  officer.     Pugh,  101-737. 

It  is  not  the  belief  simply  of  a  man  that  he  is  about  to  be  stricken  which 
will  justify  him  in  striking  first,  but  his  belief  founded  on  reasonable  grounds 
of  apprehension.     Brysou,  60  (Winst  Law),  86. 

Oue  who  seeks  a  fight  or  provokes  another  to  strike  him  cannot  justify  return- 
ing the  blow  on  the  ground  of  self-defence.     Bryson  60  (Winst.  Law),  86.. 
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Where  a  landlord  engaged  in  collecting  his  advancements  out  of  a  crop  in  a 
field  that,  by  agreement  with  the  cropper,  was  to  remain  his  '*  till  he  was 
reimbursed,"  on  being  assaulted  by  the  latter  with  a  deadly  weapon,  knocks 
him  down  with  a  stick,  he  is  not  guilty  of  an  assault  and  battery.  Burwell, 
66-661. 

Members  of  a  voluntary  association,  who,  in  the  ceremony  of  expulsion  of 
a  member  according  to  the  rules  of  the  association,  suspend  a  member  from 
the  wall  by  means  of  a  cord  fastened  around  the  waist  against  the  consent  of 
the  member,  are  guilty  of  assault  and  battery.     Williams,  75-134. 

Where  a  trespasser  or  unwelcome  visitor  invades  the  premises  of  another, 
armed  with  a  deadly  weapon  and  defiantly  stands  his  ground,  the  occupant 
may  at  once  resort  to  physical  force,  and  the  doctrine  of  molliier  manus  does 
not  apply.    Taylor,  82-554. 

Evidence  that  one  of  the  defendants,  after  ordering  the  prosecutor  out  of  his 
father's  yard,  and  his  refusal  to  go,  pushed  him  and  that  the  other  struck  him 
with  a  broom,  shows  an  excess  of  force  which  the  law  does  not  permit  until 
after  gentler  means  have  been  employed  to  remove  a  trespasser  and  failed. 
Burke,  82-552. 

Offleers. — If  a  known  officer  who  has  two  warrants  in  his  hands,  the  one  legal 
and  the  other  illegal,  declare  at  the  time  of  arrest  that  he  makes  the  arrest  by 
virtue  of  the  illegal  warrant,  yet  this  is  not  a  false  imprisonment,  for  the  law- 
fulness of  the  arrest  does  not  depend  on  what  he  declares,  but  upon  the  suffi- 
ciency of  the  authority  which  he  then  has.     Kirby,  24  (2  Ired.),  201. 

An  officer  has  a  right  to  tie  his  prisoner  if  he  believes  it  necessar}*  to  secure 
him,  and  of  this  necessity  he  is  the  judge,  yet  if  he  grossly  abuse  his  authority, 
that  is  if  he  does  not  act  honestly  from  his  sense  of  right,  but,  under  the  pre- 
text of  duty  is  gratifying  his  malice,  he  is  liable  to  indictment.  Stalcup,  24 
(2  Ired.),  50. 

One  who  strikes  to  prevent  the  taking  away  of  his  property  by  another  who 
seizes  it  as  special  constable  when  no  necessity  existed  for  his  appointment  as 
such,  is  not  guilty  of  assault  and  battery,  though  he  makes  no  objection  at  the 
time  to  the  constable's  authority,  since  the  burden  is  on  the  state  in  such  case 
to  show  that  the  prosecutor  was  at  the  time  a  lawful  officer  and  had  a  valid 
execution.     Briggs,  25  (3  Ired.),  357. 

Where  a  sheriff  has  arrested  a  defendant  upon  mesne  process  and  taken  bail, 
he  cannot  afterwards  arrest  him  on  the  ground  that  the  bail  is  insufficient. 
Brittain,  25  (3  Ired.),  17. 

A  warrant  was  issued  against  several  persons,  one  of  whom  was  not  arrested, 
but  went  before  the  justice  and  entered  into  a  recognizance  to  appear  at  a  future 
time,  and  failed  to  appear,  and  the  justice  afterwards  reissued  the  warrant 
without  any  special  command  endorsed  thereon:  Held,  that  the  warrant  was 
functus  officio,  and  the  person  who  had  entered  into  the  recognizance  could 
not  be  arrested  on  it,  and  was  justified  in  resisting  the  officer's  entrance  into 
her  house.    Queen,  66-615. 
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A  levy  made  by  a  constable  on  a  growing  crop  of  com  withont  going  on  or 

near  the  premises  where  the  corn  was  growing,  vrill  not  justify  such  constable 
in  resisting  by  force  the  gathering  and  canying  away  of  the  com  by  a  deputy 
sheriff,  who  takes  it  by  virtue  of  a  proper  levy  made  by  him  after  the  attempted 
levy  by  the  constable,  since  the  constable's  levy  was  void.    Poor,  20  (4  D.  8l 

B.).  384. 

Where  a  person  charged  with  a  misdemeanor  escapes  and  flees,  and  the 
officer,  while  pursuing  him,  threatens  to  shoot,  and  does  fire  his  pistol  when 
within  thirty  feet  of  the  fugitive,  the  officer  is  guilty  of  an  assault,  whether 
his  intention  was  to  hit  the  fugitive  or  to  intimidate  and  induce  him  to  stop. 
Sigman,  106-728. 

A  justice's  judgment  that  defendant  is  guilty  of  trespass  is  not  void  because 
the  warrant  fails  to  state  that  the  trespass  was  "after  being  forbidden  "  or 
"  without  license  therefor,"  and  is  otherwise  irregular,  when  defendant  failed 
to  appeal,  and  defendant  cannot  justify  resisting  arrest  under  process  issued 
afterwards  to  compel  him  to  pay  the  bill  of  costs  on  the  ground  that  such 
judgment  is  void.     Dula,  100-423. 

A  magistrate's  judgment  imposing  a  fine  and  costs  is  not  discharged  by  the 
fact  that  defendant  was  permitted  to  go  at  liberty  on  his  agreement  to  pay  in 
ten  days,  and  on  his  failure  to  perform  his  agreement  he  may  be  arrested  for 
the  fine  and  costs.    Dula,  100-423. 

The  prosecutor,  under  a  special  deputation,  had  executed  a  warrant  for  bas- 
tardy by  arresting  the  defendant  therein  ;  and  after  the  hearing  the  said 
defendant  was  committed  to  the  custody  of  the  prosecutor,  and  attempted  to 
escape.  The  prosecutor  pursued  him,  and  the  defendant  in  this  case,  without 
warning,  threw  out  his  foot  and  tripped  the  prosecutor,  causing  him  to  fall: 
HM,  that  defendant  was  guilty  of  an  assault.     Hedrick,  95-624. 

Seal  on  warrant  by  wMck  defnidant  is  arrested. — A  seal  is  essential  to  a  warrant 
issued  by  a  magistrate  for  the  arrest  of  a  person,  and  if  there  be  no  seal  the 
warrant  is  void,  and  the  defendant  is  justified  in  resisting  its  execution.  Wor- 
ley,  33(11  Ired.),  242. 

Language  calculated  to  bring  on  fight. — Where  one  person  by  such  abusive  lan- 
guage to  another  as  is  calculated  and  intended  to  bring  on  a  fight,  induces  that 
other  to  sttike  him,  he  is  guilty,  though  he  may  be  unable  to  return  the  blow. 
Perry,  50  (5  Jones),  9. 

Where  defendant  calls  the  prosecutor  a  d — d  son-of-a-bitch,  and  the  prose- 
cutor then  advances  on  him  with  a  knife,  and  defendant  shoots  to  save  himself 
from  death  or  great  bodily  harm,  he  is  guilty  of  having  used  words  calculated 
to  bring  on  the  fight  unless  he  retreats  as  far  as  he  safely  can.  Lawhom, 
88-634. 

WifiB  In  presence  of  husband. — A  married  woman  who  commits  an  assault  and 
battery  in  the  presence  of  her  husband  is  presumed  to  act  under  his  constraint, 
and  is  not  guilty  unless  the  presumption  be  rebutted  by  facts  showing  that  she 
acted  voluntarily  and  without  constraint.    Williams,  65-398. 
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Boj  under  14. — Although  a  boy  under  the  age  of  fourteen  cannot  be  convicted 
for  rape,  or  an  assault  with  intent  to  rape,  or  for  an  ordinary  assault  and  bat- 
tery, yet  if  the  battery  be  of  an  aggravated  kind,  as  if  it  be  a  maim,  or  be 
done  with  a  deadly  weapon,  or  be  prompted  by  a  brutal  passion,  as  unbridled 
lust,  the  public  justice  will  interfere  and  punish,  if  it  appear  that  the  accused 
was  dolt  capax.    Pugh,  52  (7  Jones),  61. 

Teachers. — Teachers  are  not  criminally  responsible  for  the  infliction  of  pun- 
ishment on  their  pupils,  unless  the  punishment  is  such  as  to  occasion  perma- 
nent injury,  or  be  inflicted  merely  to  gratify  malice  or  evil  passions;  therefore 
a  teacher  is  not  indictable  for  whipping  a  little  g^rl  of  six  years  with  a  switch 
so  as  to  cause  marks  on  her  body  which  disappeared  in  a  few  days.  Pender- 
grass,  19  (2  D.  &  B.),  365- 

The  right  of  a  Jailer  to  whip  prisoner. — A  jailer  who  whips  a  prisoner  confined 
in  the  jail  with  a  buggy-whip,  in  such  a  manner  as  to  cut  the  blood  out  of  her 
arms  and  back,  but  not  so  as  to  disable  her,  the  places  healing  up  in  a 
week  or  two,  is  guilty  of  assault  and  battery,  though  he  whipped  her  because 
she  was  singing  in  a  loud  and  boisterous  manner,  to  the  great  discomfort  of 
his  wife  who  was  very  sick  and  living  with  him  in  the  jail,  and  refused  to  desist 
from  her  boisterous  conduct  when  remonstrated  with.  He  had  a  right  to  sub- 
due and  keep  her  in  subordination  by  reasonable  and  proper  means,  but  not  to 
inflict  such  cruel  punishment  by  beating  with  a  horse-whip.   Roseman,  108-765. 

Husband  and  wift. — A  husband  cannot  be  convicted  of  a  battery  on  his  wife 
unless  he  inflicts  a  permanent  injury,  or  uses  such  excessive  violence  or  cruelty 
as  indicates  malignity  or  vindictiveness,  and  it  makes  no  diflerence  that  th^y 
are  living  separate  by  agreement.    Black,  60  (Winst  Law),  266. 

Defendant  on  coming  to  breakfast  one  morning  intoxicated,  began  to  com- 
plain at  his  wife,  threw  the  coffee-pot  and  cup  into  the  corner  of  the  room, 
went  out,  and  returned  with  two  switches,  each  about  four  feet  long,  one  about 
half  the  size  of  a  man's  little  finger,  the  other  not  so  large.  He  struck  his 
wife  five  licks  with  the  two  switches  holding  them  in  both  hands,  and  inflicted 
bruises  on  her  arm  which  remained  for  two  weeks,  but  did  not  disable  her  from 
work.  Others  interfered  and  he  stopped,  saying  if  they  had  not  been  there  he 
would  have  worn  her  out:  Held^  that  such  facts  show  both  malice  and  cruelty, 
and  the  husband  was  guilty.    Oliver,  70-60. 

A  husband  whipped  his  wife  with  an  ordinary  switch  not  larger  than  the  lit- 
tle finger  of  the  usual  size  of  a  woman's  hand.  The  whipping  was  done  over 
her  clothing  on  her  back,  and  was  continued  for  some  time,  but  not  more  than 
twenty  licks  were  struck,  and  was  of  such  violence  as  to  break  the  skin,  raise 
whelks  on  her  person,  and  draw  the  blood  so  that  it  came  through  her  clothing 
so  as  to  be  seen  on  the  outside  in  three  or  four  places;  but  the  wife  was  not  so 
injured  as  to  prevent  her  going  about  as  usual:  Held^  that  serious  damage  was 
done,  and  the  husband  was  guilty.     Smith,  C.  J.,  dissenting,    Huntley,  91-617 

While  a  wife  has  the  right  to  fight  in  the  necessary  defence  of  her  husband, 
yet,  if  she  uses  excessive  force,  she  is  guilty.     Where  the  husband  has  been 


40  ASSAULT  AND  BATTERY. 

slapped  in  the  face  and  is  seized  in  the  collar  by  the  prosecutor,  and  the  wife, 
while  he  is  thus  engaf^d,  cries  out  ''Shoot  him!  shoot  him!"  and  strikes  the 
prosecutor  with  a  piece  of  hickory  wood  twenty  inches  long  and  two  by  four 
inches  thick,  with  nails  driven  through  the  end,  some  of  them  extending^ 
through  the  wood,  but  desists  on  being  seized  by  the  prosecutor,  and  neither 
the  prosecutor  nor  the  husband  attempts  to  use  any  weapon,  the  evidence, 
under  proper  instructions,  should  be  submitted  to  the  jury  to  say  whether 
excessive  force  was  used.     Bullock,  91-614. 

Parent  and  child. — A  man  living  with  the  mother  of  a  boy  as  man  and  wife, 
though  not  married  to  her,  is  not  indictable  for  whipping  the  boy  for  miscon- 
duct to  such  an  extent  that  four  days  afterward  there  was  a  mark  on  his  back 
the  width  of  a  broomstraw,  two  inches  long,  where  the  skin  had  been  broken 
and  there  was  some  discoloration.    Alford,  6S-322. 

A  son  is  not  justifiable  in  fighting  for  his  father  when  the  father  and  his 
adversary  are  engaged  in  a  fight  on  equal  terms.    Johnson,  75-174. 

A  parent  is  not  guilty  of  assault  and  battery  in  administering  correction  to 
his  child,  however  severe  and  unmerited  it  may  be,  unless  it  produces  perma- 
nent injury,  or  is  inflicted  from  malicious  motives,  and  not  from  an  honest  par- 
pose.    Jones,  95-588. 

Indictment. — Where  the  indictment  charges  a  rescue  and  also  an  assault  and 
battery,  aud  the  verdict  is  general,  if  the  averments  as  to  the  rescue  are  uncer- 
tain and  bad,  they  may  be  rejected  as  superfluous  and  immaterial,  and  the 
court  may  pass  judgment  for  the  assault  and  battery.    Morrison,  24  (2  Ired.),  i. 

*An  indictment  for  an  assault  and  battery  on  a  policeman  need  not  aver  the 
official  character  of  the  policeman.     Belk,  76-10. 

An  indictment  contained  two  counts,  one  for  assault  with  a  deadly  weapon, 
''with  a  club,"  and  the  other  for  an  assault  producing  serious  damage.  On 
the  trial  it  appeared  that  no  club  or  deadly  weapon  was  used,  that  serious 
injury  was  inflicted,  that  the  indictment  was  found  within  six  months  after  the 
commission  of  the  oflence,  and  that  a  justice  of  the  peace  had  assumed  juris* 
diction  and  finally  disposed  of  the  case:  Held^  (i)  that  the  description  of  the 
instrument  in  the  first  count,  "a  club,"  ex  vi  termini  imputed  a  deadly 
weapon;  (2)  that  although  the  second  count  was  defective  in  that  it  did  not 
set  out  the  nature  and  extent  of  the  injury  inflicted,  the  superior  court 
acquired  jurisdiction  under  the  first  count;  (3)  that  the  trial  before  the  justice 
was  a  nullity.     Phillips,  104-7S6. 

Where  several  counts  are  drawn  to  meet  the  different  phases  of  the  same 
transaction,  the  court  will  not  compel  an  election.    lb. 

Evidence. — Evidence  of  threats  made  by  defendant  against  the  prosecutor 
prior  to  the  commission  of  the  oflience,  is  inadmissible,  since  the  guilt  or  inno- 
cence of  defendant  depends  altogether  on  the  facts  and  circumstances  imme- 
diately connected  with  the  transaction.     Norton,  82-628. 

Defendant's  hogs  having  been  impounded  by  the  town  marshal,  he  pro- 
ceeded to  liberate  them  by  breaking  the  pound.     The  marshal  came  up  and 


ASSAULT  AND  BATTERY.  41 

ordered  him  to  desist,  and,  on  defendant's  refusal  to  desist,  threatened  to  arrest 
liim  and  flourished  a  pistol,  whereupon  defendant  assaulted  the  marshal  with 
a  piece  of  scantling.  The  officer  had  no  warrant.  The  defendant  set  up  that 
the  hogs  had  been  taken  under  an  invalid  ordinance:  Held^  that  the  refusal  to 
admit  the  town  ordinance  in  evidence  for  the  purpose  of  showing  its  invalidity 
was  not  error,  since  the  hogs  were  in  the  peaceable  possession  of  the  officer, 
and  defendant  had  no  right  to  regain  possession  by  violence.     Black,  109—. 

Evidence  that  the  prosecutor's  brothers  had  been  convicted  of  the  same 
offence  for  which  defendant  is  on  trial  is  irrelevant.     Burke,  82-551. 

Bvidenceof  previous  threats  of  personal  violence  against  defendant  by  the 
prosecutor  is  inadmissible.    Skidmore,  87-509. 

A  wife  is  not  a  competent  witness  against  her  husband  to  prove  a  battery  on 
her  person  by  him,  except  in  case  where  a  lasting  injury  is  inflicted,  or  threat- 
ened to  be  inflicted  upon  her.     Hussey,  44  (Busb.),  123. 

A  husband  is  a  competent  witness  against  his  wife  on  indictment  against 
lier  for  assault  and  battery  in  striking  the  husband  with  an  axe,  since  the  use 
of  such  an  instrument  indicates  malice.     Davidson,  77-522. 

The  prosecutrix  was  assaulted  and  beaten  in  the  night  by  a  woman  disguised 
as  a  man,  and  the  state,  as  a  means  of  identification,  was  allowed,  over 
defendant's  objection,  to  prove  by  the  prosecutrix  that  about  a  week  before 
the  assault  defendant  was  at  her  home  disguised  as  a  man,  and  the  prosecutrix 
there  recognized  her.  Defendant  then  introduced  a  witness  by  whom  he  pro- 
posed to  show  that  he  met  the  prosecutrix  and  another  woman  the  night  after 
the  assault,  and  that  the  other  woman  stated  in  the  presence  and  hearing  of 
the  prosecutrix  that  the  person  who  committed  the  assault  was  unknown: 
Held^  that  the  rejection  of  this  evidence  was  error.     Burton,  94-947« 

On  indictment  for  an  aflray,  one  defendant  may  be  examined  as  a  witness  by 
the  state  against  the  other  defendant.    Weaver,  93-595. 

In  such  case  it  is  not  error  for  the  court  to  caution  the  witness  before  coun- 
sel for  the  other  defendant  cross-examines  him  that  he  need  not  tell  anything 
to  criminate  himself.    lb. 

Where  there  is  evidence  that  the  correction  inflicted  by  a  master  upon  his 
apprentice  was  excessive  and  cruel,  evidence  of  the  bad  character  of  the 
apprentice,  offered  to  rebut  malice,  is  incompetent     Dickerson,  98-708. 

A  witness  cannot  be  impeached  by  showing  that  he  made  declarations  con- 
cerning the  party  against  whom  he  testifies  showing  ill-will  and  malice  unless 
the  witness  has  first  been  interrogated  as  to  the  declarations.     lb. 

Charge. — ^The  evidence  was  that  a  serenading  crowd  of  about  twenty  persons 
went  to  defendant's  house  at  9  o'clock  in  the  night,  and  went  round  the  house 
ringing  bells  and  blowing  horns;  that  guns  were  fired  by  the  crowd  a  few 
times;  and  that  as  they  were  going  away  defendant  fired  at  the  prosecutor, 
inflicting  a  serious  wound  on  his  leg.  Defendant  testified  that  his  child,  who 
was  sleeping  near  a  window,  through  which  the  noise  and  the  flash  of  the 
firing  was  seen,  came  running  to  him  with  blood  on  her  face,  caused,  as  he  did 
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not  then  know,  but  afterwards  learned,  by  her  running  against  a  table,  and 
under  the  impulse  of  the  moment,  believing  that  she  had  been  shot,  he  got  his 
gun  and  went  to  the  door,  and  seeing  the  flash  of  pistols,  fired,  as  he  supposed, 
by  the  retreating  crowd,  he  fired  into  the  crowd:  Held^  that  an  instruction 
which  excluded  from  the  jury  the  consideration  as  to  whether  defendant  acted 
under  a  reasonable  belief  that  himself  or  family  was  in  immediate  danger,  was 
erroneous.     Nash,  88-618. 

It  is  error  for  the  court  to  instruct  the  jury  that  if  the  witness  **  did  strike 
the  defendant,  and  that  defendant  drew  his  pistol  in  self-defence y  although  he 
did  not  cock  it  or  point  it  at  witness,  it  would  amount  to  an  excessive  use  of 
force,"  since  the  same  act  cannot  be  in  self-defence  and  also  an  excess  of 
force.    Jones,  77-520. 

Where  the  error  assigned  is  that  the  trial  judge  laid  down  an  abstract  prin- 
ciple of  law  which  had  no  connection  with  the  case,  in  a  way  prejudicial  to 
defendant,  but  the  case  on  appeal  does  not  show  to  what  the  exception  relates, 
the  court  will  refuse  to  consider  it.     Gardner,  94-953. 

The  court  has  a  right  to  explain  to  the  jury  the  diflFerence  between  positive 
and  negative  evidence,  and  an  illustration  to  explain  the  difference  is  not 
prejudicial,  when  the  jury  is  expressly  told  that  it  is  given  merely  as  an  expla> 
nation,  and  that  they  must  determine  the  fact  according  to  the  weight  they  see 
fit  to  give  the  evidence.    lb. 

It  is  error  for  the  court  to  instruct  the  jury  "  that  in  passing  on  the  credi- 
bility of  a  witness  they  shall  consider  that  it  is  a  rule  of  law,  a  presumption 
that  men  testify  truly  and  not  falsely."    Jones,  77-520. 

It  is  error  for  the  court,  on  indictment  of  a  police  officer  for  using  excessive 
force  in  making  an  arrest,  to  fail  to  call  the  attention  of  the  jury  to  the  good 
faith  in  which  the  officer  claims  to  have  acted.     McNinch,  90-695. 

Arrest  of  Judgment. — A  motion  in  arrest  of  judgment  on  the  ground  that  the 
bill  fails  to  aver  that  a  deadly  weapon  was  used,  that  serious  damage  was  done, 
that  six  months  elapsed  before  the  finding  of  the  bill,  or  that  the  offence  was 
committed  within  one  mile  of  a  court  during  the  session  thereof,  cannot  be 
sustained,  even  though  the  assault  is  alleged  to  have  been  made  in  the  same 
month  in  which  the  bill  was  found,  since  the  averment  of  the  time  when  the 
act  was  done  is  not  essential  and  not  traversible,  and  defendant  can  have  the 
benefit  of  these  pleas  under  the  general  plea  of  not  guilty.    Taylor,  83-601. 

Where  the  indictment  is  for  assault  and  battery  in  the  usual  form,  and  the 
jury  return  a  verdict  finding  defendant  * 'guilty  of  shooting"  without  saying 
what  he  shot  or  in  what  direction,  the  judgment  must  be  arrested.  Hudson, 
75-246. 

When  the  same  act  is  charged  in  one  bill  as  an  assault  and  battery,  and  in 
another  as  an  assault  with  intent  to  commit  rape,  and  the  jury  convict  of  a 
simple  assault  only,  an  alleged  misjoinder  of  the  charges  cannot  be  taken 
advantage  of  by  motion  in  arrest  of  judgment.     Watts,  82-656. 
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Ytomor  meqvittal. — ^A  person  may  be  convicted  for  an  assault  and  battery  com- 
mitted in  the  presence  of  the  court,  though  he  had  previously  been  fined  for 
contempt  of  court  in  doing  the  same  act,  since  the  same  act  constitutes  two 
offences,  one  against  the  court,  and  the  other  against  the  public  peace.  Yancey 
4  (Repos.  &  Tay.  T.),  133. 

A  defendant  may  plead  both  former  acquittal  and  not  guilty,  but  the  jury 
cannot  try  the  issues  raised  at  the  same  time.  After  verdict  against  defendant 
on  the  plea  of  former  acquittal,  the  court  should  proceed  to  trial  on  that  of  not 
guilty.    Respass,  85-534. 

Where  defendant  fires  his  gun  at  a  crowd  of  eighteen  or  more  persons  and 
two  persons  are  hit,  an  acquittal  on  an  indictment  charging  an  assault  and  bat- 
tery on  one  of  the  persons  hit,  is  no  bar  to  a  prosecution  for  the  same  offence 
committed  on  the  other,  since  an  indiscriminate  assault  upon  several  persons 
is  a  distinct  assault  on  each.    Ashe,  J.,  dissenting.    Nash,  86-650. 

PionnfiT  conTiction.— When  defendant,  after  learning  of  an  indictment  against 
him  in  the  superior  court  for  assault  and  battery,  but  before  being  arrested  pro- 
cures himself  to  be  indicted  in  the  county  court  and  there  voluntarily  submits 
and  is  fined,  the  plea  of  former  conviction  is  good  against  the  indictment  in 
the  superior  court.     Casey,  44  (Busb.),  209. 

In  order  to  show  the  identity  of  the  cases,  it  is  competent  for  defendant  to 
prove  by  one  who  was  not  a  witness  on  the  former  trial  what  a  witness  who 
was  examined  on  behalf  of  the  state  on  that  trial  deposed  to,  though  such 
witness  is  still  alive  and  within  the  county.    Smith,  33  (11  Ired.),  33- 

Where  an  assault  and  battery  is  committed  in  a  riot,  on  indictment  for  the 
riot  a  plea  of  former  conviction  for  the  assault  and  battery  will  operate  as  a 
bar  to  the  indictment  for  the  riot,  since  the  state  cannot  divide  an  offence  con- 
sisting of  several  trespasses  into  as  many  indictments  as  there  are  acts  of 
trespass.     Ingles,  3  (2  Hay.  Rep.),  148. 

Where  two  are  indicted  for  an  affray,  and  one  pleads  former  conviction, 
which  plea  is  tried  before  the  plea  of  not  guilty,  the  other  defendant  has  never 
been  in  jeopardy,  and  may  be  tried  for  the  offence.     Weaver,  93-595- 

Conviction  for  a  riot  is  a  bar  to  a  prosecution  for  an  assault  committed  in 
the  riot,  and  which  was  given  in  evidence  on  the  trial  for  the  same.  Lindsay, 
61  (Phil.  Law),  468. 

Punishment. — Imprisonment  in  jail  for  five  years  and  a  recognizance  of  $500 
to  keep  the  peace  for  five  years  after  the  expiration  of  the  term  of  imprison- 
ment,  imposed  on  a  defendant  for  whipping  his  wife  with  such  severity  as  to 
leave  the  marks  for  two  or  three  weeks,  is  **  cruel  or  unusual  punishment," 
within  the  prohibition  of  Const.  N.  C,  art  i,  J  14.     Driver,  78-423. 

A  fine  of  Jioo  imposed  on  a  jailer  for  whipping  a  prisoner  with  a  buggy- 
whip  in  such  a  manner  as  to  cut  the  blood  out  of  her  arms  and  back,  but  not 
to  disable  her,  the  places  healing  up  in  a  week  or  two,  is  not  excessive,  and  is 
clearly  within  the  discretion  of  the  court,  since  the  injury  inflicted  was  serious. 
Roseman,  108-765. 
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Wbere  the  court  adjudges  that  defendant  be  fined  and  imprisoned,  and  the 
fine  it  paid  and  part  of  the  imprisonment  nodergone,  it  cannot,  even  at  tbe 
same  term,  tecall  and  stispend  the  judgment,  nor  can  the  court  at  a  subse- 
quent term  sentence  him  again  for  the  same  offence.    Warren,  91-835. 
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Sec.  3S  (2SSSJ.  Criminals  confined  in  JaU  found  to  be  ingane,  to 
be  aent  to  an  asj/tujn  ;  order  granted  by  Judges  of  the  superior 
court.    1883,e.]Sn,n.lii.    JH!il,c.  1B,B.  IS. 

The  judges  of  the  superior  court,  in  their  respective  districts, 
shall  commit  to  the  proper  asylum,  if  there  be  room  therein,  as 
a  patient,  any  person  who  may  be  confined  in  jail,  on  a  criminal 
charge  of  any  kind  or  degree,  or  upon  a  peace  warrant,  when- 
ever the  judge  shall  be  satisfied  by  the  verdict  of  a  jury  of 
inquisition  that  the  alleged  criminal  act  was  committed  while 
such  person  was  insane,  and  that  such  insanity  continues ;  and 
also  any  person  acquitted  upon  a  criminal  charge,  where,  on  the 
trial  of  such  person,  insanity  was  relied  upon  as  a  defence  : 
Provided,  the  fact  of  insanity  was  found  as  a  distinct  issue  to 
exist  at  the  time  of  such  trial,  or  is  so  found  by  a  jury  of 
inquisition  as  such  judge  may  direct.  A  copy  of  such  finding 
in  any  of  the  above  cases  shall  accompany  the  committal.  Pro- 
vided further,  that  nothing  in  this  section  shall  be  construed  as 
giving  priority  of  admission  to  any  asylum  or  hospital  to  any 
insane  criminal  or  person  acquitted  of  crime  upon  the  ground 
of  insanity,  or  is  unable  by  reason  of  insanity  to  conduct  his 
defence,  over  other  classes  of  insane  ^persons.  In  case  any  per- 
son shall  be  committed  to  any  asylum  or  hospital  under  this 
section  because  of  inability  to  make  a  legal  defence  to  the  indict- 
ment by  reason  of  insanity  shall  thereafter  recover  sanity,  it 
shall  be  the  duty  of  the  superintendent  and  the  board  of  three 
directors  provided  for  in  section  twenty-two  hundred  and  sixty 
of  The  Code  to  certify  the  fact  of  such  person's  sanity  to  the 
solicitor  of  the  proper  district,  who  shall  thereupon  take  proper 
steps  to  secure  the  appearance  of  such  person  to  answer  the 
original  indictment. 
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See*  36  (26).    Attorney  not  to  be  debarred  except,  etc.    1870'^1, 
c.  216,  s.  4. 

No  person  who  shall  have  been  duly  licensed  to  practice  law 
as  an  attorney  shall  be  debarred  or  deprived  of  his  license  and 
right  so  to  practice  law,  either  permanently  or  temporarily, 
unless  he  shall  have  been  convicted,  or  in  open  court  confessed 
himself  guilty  of  some  criminal  offence,  showing  him  to  be  unfit 
to  be  trusted  in  the  discharge  of  the  duties  of  his  profession, 
and  unless  he  shall  be  debarred  according  to  the  two  preceding 
sections  and  the  succeeding  section. 

Conibssion  miut  be  Yolontary. — The  admission  of  an  attorney  that  he  wrong- 
fully retains  his  client's  money,  such  admission  being  made  in  answer  to  a 
rule  to  show  cause  why  he  should  not  be  attached  for  contempt  in  failing  to 
pay  the  money  into  court  in  obedience  to  an  order  of  court,  is  not  a  confession 
"  in  open  court "  within  the  meaning  of  this  statute,  since  the  admission  is  not 
voluntary,  as  when  one  is  charged  on  indictment  and  confesses  in  open  court, 
and  besides,  to  allow  his  answer  to  the  rule  to  be  used  as  a  confession  to  estab- 
lish guilt  would  be  objectionable  as  a  means  to  compel  him  to  criminate  him- 
self no  oath.    Kane  v.  Haywood,  66-1. 

Statute  constitntional. — This  statute  is  constitutional,  and  a  judge  has  no  right 
to  debar  an  attorney,  who  has  never  been  convicted  of  a  criminal  ofience, 
nor  confessed  such  in  open  court,  from  practicing  his  profession  simply 
because  such  attorney  published  an  article  concerning  the  judge  which  he 
considers  libellous.  The  respondent  in  such  case  might  "try  himself,''  or  he 
might  join  issue  as  to  the  facts  and  justify  by  showing  the  truth  of  the  allega- 
tions contained  in  the  article' for  which  he  was  held  in  contempt.  Ex  parte 
Schenck,  65  N.  C,  353. 

Sec.  37  (27).    Justices  not  to  practice  law.    1870-^1,  c.  90.   1883, 
c.  406, 

It  shall  not  be  lawful  for  any  attorney  at  law  or  justice  of  the 
peace  to  practice  law  as  an  attorney  in  any  of  the  judicial  courts 
held  for  the  county  wherein  they  hold  the  oflSce  of  county  com- 
missioner or  justice  of  the  peace.  And  any  person  offending 
against  this  section  shall  be  guilty  of  a  misdemeanor,  and,  upon 
conviction,  be  fined  at  the  discretion  of  the  court  not  less  than 
two  hundred  dollars  ;  and  by  the  judgment  of  the  court  may  be 
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dismissed  from  the  practice  of  law  as  an  attorney,  and  be  removed 
from  the  office  of  justice  of  the  peace. 

The  fact  that  a  justice  of  the  peace  acted  as  attorney  in  only  one  case,  there 
being  no  evidence  that  he  received  or  charged  any  fee,  or  held  himself  oat  to 
the  public  as  an  attorney,  or  that  he  appeared  in  any  other  case,  is  not  suffi- 
cient to  justify  an  instruction  that  if  the  jury  believe  the  evidence  defendant 
is  guilty,  though  that  fact  is  some  evidence  to  be  submitted  to  the  jury  to  be 
considered  by  them  in  determining  whether  he  practiced  law  within  the  mean- 
ing  of  the  statute.     Bryan,  98-644. 

Foreigners  unnaturalized. — ^Unnaturalized  foreigners  cannot  be  licensed  as 
attorneys  in  this  state.    Ex  parte  Thompson,  10  (3  Hawks),  355. 

Bee.  38  (110),    Clerk  not  to  act  as  attorney,  <&€.    C.  C.  P.,  s,  424im 

No  clerk  or  any  partner  or  person  connected  in  law  business 
with  him  shall  act  as  counsel  or  attorney  at  law  in  the  county 
wherein  he  is  clerk ;  and  any  one  violating  this  provision  shall 
be  guilty  of  a  misdemeanor. 

See.  39  (28).    Clerks  of  Courts  forbidden  to  practice  law.    187  JL 
-%  c.  I2O9  s.  1.    1880,  e.  43. 

It  shall  not  be  lawful  for  any  deputy  or  assistant  clerk  of  the 
superior  court  clerk  of  any  county  to  practice  law  as  an  attorney 
in  any  of  the  judicial  courts  held  for  the  county  in  which  he 
performs  the  duty  of  a  deputy  or  assistant  clerk  as  aforesaid. 
Any  person  oflFending  against  this  section  shall  be  guilty  of  a 
misdemeanor,  and  be  fined  at  the  discretion  of  the  court,  not 
less  than  two  hundred  dollars. 
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Sec.  40    (120).    Any  person  may  execute  mortgage  in. lieu   of 
bond;  proviso.    1874-^5,  c.  103,  s.  3.    1891,  e.  445. 

Any  person  required  to  give  a  bond  or  undertaking,  or  required 
to  enter  into  a  recognizance  for  his  appearance  at  any  court,  in 
any  criminal  proceeding,  or  for  the  security  of  any  costs  or  fine 
in  any  criminal  action,  may  also  execute  a  mortgage  on  real  or 
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personal  property  of  the  value  of  such  bond  or  recognizance, 
payable  to  the  state  of  North  Carolina,  conditioned  as  such  bond 
or  recognizance  would  be  required,  with  power  of  sale,  which 
power  shall  be  executed  by  the  clerk  or  justice  of  the  peace  in 
whose  court  said  mortgage  shall  be  executed,  upon  a  breach  of 
any  of  the  conditions  of  said  mortgage:  Provided^  that  where 
such  mortgage  upon  real  property  is  executed  before  a  justice 
of  the  peace  the  power  of  sale  shall  be  enforced  by  the  clerk  of 
the  court  of  the  county  in  which  the  criminal  proceeding  is  had: 
And proTnded further^  that  no  such  mortgage  on  real  property 
executed  for  the  security  for  costs  or  fines  shall  allow  a  longer 
time  for  payment  of  said  costs  or  fine  than  six  mouths  from  the 
execution  thereof,  and  no  mortgage  on  personal  property  a  longer 
time  than  three  months,  except  in  cases  of  appeal,  when  the 
time  allowed  shall  be  counted  from  the  date  of  the  final  decision 
in  the  cause:  And  promded  further^  that  all  legitimate  expenses 
of  sale,  which  shall  only  be  made  after  due  advertisement  accord- 
ing to  law,  shall  be  paid  out  of  the  proceeds  of  the  sale  of  the 
mortgaged  property,  as  shall  also  the  following  fees,  to-wit,  for 
each  sale  of  real  property  mortgaged  under  this  section  the  clerk 
shall  receive  two  dollars,  and  for  each  sale  of  personal  property 
mortgaged  under  this  section  the  clerk  or  justice  of  the  peace 
who  enforces  the  power  of  sale  shall  receive  one  dollar. 

5ec«  4:1  (1180).    Sheriff  to  take  bail  in  bailable  offences;  not  to 
become  bail  himself*    R.  C;  c  35»  s.  11,    1797 f  c*  4:7 4: f  s.  4. 

When  any  sheriff  or  his  deputy  shall  arrest  the  body  of  any 
person,  in  consequence  of  the  writ  of  capias  issued  to  him  by 
the  clerk  of  a  court  of  record  on  an  indictment  found,  the  said 
sheriff  or  deputy,  if  the  crime  is  bailable,  shall  recognize  the 
offender,  and  take  sufficient  bail  in  the  nature  of  a  recognizance 
for  his  appearing  at  the  next  succeeding  court  of  the  county 
where  he  ought  to  answer,  which  recognizance  shall  be  returned 
with  the  capias;  and  the  sheriff  shall  in  no  case  become  bail 
himself. 
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Sec.  42  (1181).  Court  to  allow  hail  pending  appeal*  B.  €•,  e* 
35,9.  12.    1850,  €.2. 

When  any  person  convicted  of  a  misdemeanor,  and  sentenced 
by  the  court,  shall  appeal,  the  court  shall  allow  such  person  to 
give  bail  pending  appeal. 

■ 

Ser.  43  (1150).  When  bail  shall  be  allowed.  1868''9,  c.  178, 
sub  chap.  3,  s.  25. 

If  the  oflFence  with  which  the  prisoner  is  charged  be  bailable, 
and  the  prisoner  offer  sufficient  bail,  such  bail  shall  be  taken 
and  the  prisoner  discharged  ;  if  no  bail  be  oflfered,  or  the  oflFence 
be  not  bailable,  the  prisoner  shall  be  committed  to  prison. 

Sec.  44  (lldO).  Who  tnay  bail  persons  charged  with  crime  hut 
not  impHsoned.  1868'*9,  c.  178,  sub  chap.  3,  s.  29.  1871'''2, 
C.37. 

Officers  before  whom  persons  charged  with  crime,  but  who 
have  not  been  committed  to  prison  by  an  authorized  magistrate, 
shall  be  brought,  shall  have  power  to  take  bail  as  follows : 

(i)  Any  justice  of  the  supreme  court,  or  a  judge  of  a  superior 
court,  or  of  a  criminal  court,  in  all  cases. 

(2)  Any  justice  of  the  peace  or  chief  magistrate  of  any  incor- 
porated city  or  town,  in  all  cases  of  misdemeanor,  and  in  all 
cases  of  felony  not  capital. 

Sec.  45  (1 101).  Who  may  let  to  bail  persons  charged  with  criine 
and  in  prison.    1808^*9,  c.  178,  sub  chap.  3,  s.  30. 

Any  justice  of  the  supreme  court  or  any  judge  of  a  superior 
court  or  of  a  criminal  court,  shall  have  power  to  bail  persons 
committed  to  prison  charged  with  crime  in  all  cases  ;  any  jus- 
tice of  the  peace  or  chief  magistrate  of  any  incorporated  city  or 
town  shall  have  the  same  power,  in  all  cases  where  the  punish- 
ment is  not  capital. 

Sec.  40  (1102),  When  a  prisoner  is  bailed,  the  recognizance 
taken  by  the  officer  shall  be  filed  with  the  clerk  of  t/ie  court. 
1808-^9,  c.  17 8, sub  chap,  3,s.  13. 

Whenever  any  prisoner  shall  be  bailed  by  any  officer  under 
the  preceding  section,  such  officer  shall  immediately  cause  the 
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recognizance  taken  by  him  to  be  filed  with  the  clerk  of  the 
court  of  the  county  to  which  the  prisoner  is  recognized. 

Sec*  4:7  (1230).  Bail  may  arrest  and  surrender  principal 
befmre  final  Judgment ;  bail  not  thereby  discharged  after  recog^ 
nizanee forfeited.  B.C.,  11,8.6.  1777,  c,  115,  s.  20.  1848, 
c,  7. 

The  bail  shall  have  liberty,  at  any  time  before  execution 
awarded  against  him,  to  surrender  to  the  court  from  which  the 
process  issued  or  to  the  sheriff  having  such  process  to  return, 
during  the  session,  or  in  the  recess  of  such  court,  the  principal, 
in  discharge  of  himself;  and  such  bail  shall,  at  any  time  before 
such  execution  awarded,  have  full  power  and  authority  to  arrest 
the  body  of  his  principal,  and  secure  him,  until  he  shall  have 
an  opportunity  to  surrender  him  to  the  sheriff  or  court  as  afore- 
said; and  the  sheriff  is  hereby  required  to  receive  such  surren- 
der, and  hold  the  body  of  the  defendant  in  custody,  as  if  bail 
had  never  been  given:  Provided^  that,  in  criminal  proceedings, 
the  surrender  by  the  bail,  after  the  recognizance  forfeited,  shall 
not  have  the  effect  to  discharge  the  bail,  but  the  forfeiture  may 
be  remitted  in  the  manner  provided  for. 

SnretiM  on  ball-boiid  nutj  arrest  principal. — The  sureties  on  a  bail-bond  for  the 
appearance  of  a  defendant  in  a  criminal  case  in  the  United  States  District 
Conrt  of  another  state  may  arrest  their  principal  in  this  state,  or  they  may 
appoint  an  agent  to  make  the  arrest  or  assist  them  in  doing  so.  Lingerfelt, 
109 — . 

The  right  of  the  sureties  to  arrest  the  principal  is  not  extinguished  because 
the  recognizance  is  declared  forfeited  by  the  default  of  the  principal  to  appear, 
and  a  scire  facias  ordered*    I<ingerfelt,  109 — . 

See.  48  (1231).  Persons  surrendered  may  give  other  bail;  sher^ 
iff  allowing  a  release  liable  to  be  amerced  and  indicted.  B. 
€.,  c.  11,  s.  6.    1827,  c.  40. 

Any  person  surrendered  in  the  manner  specified  in  the  pre- 
ceding section,  shall  have  liberty,  at  any  time,  before  final 
judgment  against  him,  to  give  bail ;  and  in  case  of  such  sur- 
render, the  sheriff  shall  take  the  bail-bond  or  recognizance  to 
the  succeeding  court;  and  in  case  the  sheriff  shall  release  such 
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person  without  bail,  or  the  bail  returned  be  held  insufficient,  on 
exception  taken  the  same  term  to  which  such  bail-bond  shall  be 
returned,  and  allowed  by  the  court,  the  sheriff,  having  due 
notice  thereof  in  criminal  cases,  shall  forfeit  to  the  state  the 
sum  of  one  hundred  dollars,  to  be  recovered  on  motion  in  like 
manner  as  forfeitures  for  not  returning  process,  and  be  subject 
to  be  indicted  for  misdemeanor  in  office;  and  it  shall  be  the 
duty  of  the  prosecuting  officer  to  collect  the  forfeiture;  and,  in 
case  of  a  release,  the  sheriff  shall  be  liable  for  an  escape,  and 
may  be  prosecuted  and  punished  as  provided  for  in  the  chapter 
entitled  ''Crimes  and  Punishments." 

Sec»  49  (1232  .   Sheriff  or  other  officer  having  prisoner  in  cusioily 
may  take  hail.  B.  C,  c»  11,  s.  8. 

If  any  person  for  want  of  bail  shall  be  lawfully  committed  to 
jail  at  any  time  before  final  judgment,  the  sheriffor  other  officer 
having  him  in  custody,  may  take  sufficient  justified  bail  and 
discharge  him;  and  the  bail-bond  shall  be  regarded,  in  everj' 
respect,  as  other  bail-bonds,  and  shall  be  returned  and  sued  on 
in  like  manner;  and  the  officer  taking  it  shall  make  special 
return  thereof,  with  the  bond,  at  the  first  court  which  is  held 
after  it  is  taken. 

A  justice  of  the  peace  has  no  power  to  allow  a  defendant  in  a  criminal 
action  to  give  bail  during  the  postponement  of  his  examination,  and  a  bond 
or  recognizance  so  taken  is  void.    Jones,  100-438. 

(This  is  changed  by  act  of  1889,  c.  133,  s.  299.) 

Sec.  50  (1233)m    Matter  of  defence  which  is  good  for  principal 
is  good  for  bail.    JK.  C,  c.  11,  s.  9. 

Every  matter  which  would  entitle  the  principal  to  be  dis- 
charged from  arrest,  may  be  pleaded  by  the  bail  in  exoner- 
ation of  his  liability. 
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BASTARDY. 

See.  SI  (St).    Justices  of  the  peace  to  have  exclusive  origincU 
Jurisdiction;  warratU  issued  upon  complaint  of  woman  or 
affidavit  of  county  commissioners.    lS79fC,92,s.  2.    1879, 
c.  116. 

Justices  of  the  peace  of  the  several  counties  shall  have  exclu- 
sive original  jurisdiction  to  issue,  try  and  determine  all  pro- 
ceedings in  cases  of  bastardy  in  their  respective  counties.  A 
warrant  in  bastardy  shall  be  issued  only  upon  the  voluntary 
afBdavit  and  complaint  of  the  mother  of  the  bastard;  or,  upon 
the  affidavit  of  one  of  the  county  commissioners,  setting  forth 
the  fact  that  the  bastard  is  likely  to  become  a  county  charge. 

See.  52  (32).  Proceedings;  warrant  issued  for  wotnan;  war" 
rant  for  putative  father*;  issue  of  paternity;  appeal,  etc.  It. 
C.,c.l2,ss.l,4.  1741,  c. 30, s.  10.  1799,c.531,8.2.  1832, 
c.  10.  1832,  e.  17.  1850,  c.  14.  1879 ^  c.  92,  s.  2.  1879, 
c.  116. 

When  complaint  is  made  on  affidavit  by  one  of  the  county 
commissioners  as  set  forth  in  the  preceding  section,  to  any  jus- 
tice of  the  peace  of  the  county  in  which  the  woman  resides, 
that  any  single  woman  within  his  county  is  big  with  child,  or 
delivered  of  a  child  or  children,  he  may  cause  her  to  be  brought 
before  him,  or  any  other  justice  of  the  county,  to  be  examined 
upon  oath  respecting  the  father;  and  if  she  shall  refuse  to 
declare  the  father,  she  shall  pay  a  fine  of  five  dollars,  and  give 
a  bond  payable  to  the  state,  with  sufficient  surety,  to  keep  such 
child  or  children  from  being  chargeable  to  the  county,  other- 
wise she  shall  be  committed  to  prison  until  she  shall  declare 
the  same,  or  pay  the  fine  aforesaid  and  give  such  bond;  but 
if  such  woman  shall,  upon  oath,  accuse  any  man  of  being  the 
father  of  such  child  or  children,  or  if  proceedings  have  been 
instituted  upon  her  own  affidavit  and  complaint,  she  shall  accuse 
any  man  of  being  the  father  of  such  child  or  children,  the  jus- 
tice shall  cause  him  to  be  brought  before  some  justice  of  the 
peace  of  such  county  to  answer  the  charge;  and,  if  he  shall, 
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upon  oath,  deny  that  he  is  the  father  of  such  child  or  children^ 
the  justice  shall  proceed  to  try  the  issue  of  paternity,  and  if  it 
shall  be  found  that  he  is  the  father  of  the  child  or  children,  or 
if  he  shall  not  deny  upon  oath  that  he  is  the  father  of  the  child 
or  children,  then  he  shall  stand  charged  with  the  maintenance 
thereof,  as  the  court  may  order,  and  shall  give  bond  with  suffi- 
cient surety,  payable  to  the  state,  to  perform  said  order,  and  to 
indemnify  the  county  where  such  child  or  children  shall  be 
born,  from  charges  for  his  or  their  maintenance,  and  may  be 
committed  to  prison  until  he  find  surety  for  the  same,  and  shall 
be  liable  for  the  costs  of  the  issue  or  proceeding,  and  from  the 
judgment  and  finding,  the  affiant,  the  woman,  or  the  defendant, 
may  appeal  to  the  next  term  of  the  superior  court  of  the  county 
where  the  trial  is  to  be  had  de  novo.  And  upon  the  trial  of  the 
issue,  whether  before  the  justice  or  at  term,  the  examination  of 
the  woman,  as  aforesaid,  taken  and  returned,  shall  be  presump- 
tive evidence  against  the  person  accused,  subject  to  be  rebutted 
by  other  testimony  which  may  be  introduced  by  the  defendant; 
and  if  the  jury  at  term,  shall  find  that  the  person  accused  is 
the  father  of  the  child  or  children,  then  the  judge  shall  make 
the  order  for  the  maintenance  and  for  costs  of  proceeding,  and 
shall  take  bond  from  the  defendant  and  his  sureties  for  the  main- 
tenance of  the  child  or  children,  and  to  indemnify  the  county, 
and  pay  the  costs;  and  in  default  thereof,  may  imprison  the 
defendant.  If  the  putative  father  shall  escape  or  be  in  any- 
other  county,  out  of  the  jurisdiction  of  such  justice  issuing  the 
warrant,  it  shall  be  issued,  indorsed,  executed  and  returned  as 
provided  in  warrants  in  criminal  actions. 

Eridence. — Where  defendant  testifies  that  he  has  never  had  sexual  inter- 
course with  the  mother,  evidence  that  she  had  criminal  intercourse  witH 
another  man  about  the  time  when  in  the  course  of  nature  the  child  must  have 
been  begotten,  and  that  such  intercourse  was  habitual,  is  admissible.    Britt, 

7M39. 

Where  defendant  denies  the  paternity  and  introduces  evidence  that  the 
prosecutrix  had  sexual  intercourse  with  another  man  about  the  time  the  child 
must  have  been  begotten,  evidence  that  the  child  resembles  such  man  is 
admissible.    Britt,  78-439. 
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A  child  born  in  wedlock  is  presumed  to  be  legitimate,  and  when  it  is  shown 
that  the  husband  might  have  begotten  it,  the  presumption  is  conclusive,  but 
this  presumption  may  be  rebutted  by  proof  of  facts  and  circumstances  showing 
that  the  husband  could  not  have  been  the  father,  and  the  wife  is  a  competent 
witness  to  prove  these  facts.     McDowell,  101-734. 

Evidence  of  the  bad  character  of  the  woman  for  truth  may  be  g^ven  by 
defendant,  though  she  has  ofiered  no  evidence  except  her  examination  or 
affidavit     Pearson,  J.,  dissenting,    Floyd,  35  (13  Ired.),  382. 

The  child  may  be  exhibited  to  the  jury  for  them  to  see  whether  its  features 
resemble  the  alleged  father.     Woodruff,  67-89. 

While  evidence  that  the  prosecutri|c  had  sexual  intercourse  with  persons 
other  than  the  defendant  about  the  time  the  child  was  begotten  is  competent, 
yet  where  the  prosecutrix,  upon  her  examination,  denies  such  intercourse,  the 
matter  being  collateral,  her  answer  is  conclusive.     Parish,  83-613. 

Where  the  prosecutrix  is  asked  if  she  had  not  had  sexual  intercourse  with 
another  person  than  defendant  and  denies  it,  her  answer  is  conclusive  and 
cannot  be  contradicted.     Patterson,  75-157. 

Defendant  has  a  right  to  show  that  the  child  does  not  resemble  him. 
Bowles,  52  (7  Jones),  579. 

Evidence  that  the  putative  father  was  impotent  at  the  time  the  child  is 
alleged  to  have  been  begotten  is  competent.     Hargett,  69-411. 

What  GOtmty  has  jorltdiction. — Although  a  bastard  be  born  in  one  county,  yet 
if  the  mother  and  child  afterwards  remove  to  another  county,  and  there 
acquire  a  residence  before  proceedings  in  bastardy  are  had  against  her,  those 
proceedings  must  be  in  the  latter  county  which  is  alone  responsible  for  the 
maintenance  of  the  bastard.    Jenkins,  34  (12  Ired.),  121. 

Where  a  pregnant  woman  goes  to  another  county,  and  is  there  delivered  of 
her  child,  and  she  then  returns  with  it  to  her  native  county,  the  justices  of 
her  native  county  have  jurisdiction  of  the  case.     Roberts,  32  (10  Ired.),  350. 

Payment  no  bar. — A  payment  to  the  mother  by  the  putative  father  in  full 
satisfaction  for  the  maintenance  of  the  child  is  no  bar  to  a  subsequent  action 
in  bastardy,  though  such  payment  may  very  properly  influence  the  court  in 
saying  what  further  sums  he  shall  pay.     Harshaw,  20  (4  D.  &  B.),  371. 

lllowanca  not  paid  by  coimty. — The  court  has  no  right  to  adjudge  that  the 
allowance  to  the  mother  of  a  bastard  child  shall  be  paid  by  the  county 
because  the  father  takes  the  insolvent  debtor's  oath  and  is  discharged.  Bryan, 
83-611. 

County  liablo  fn  costs  of  the  state,  when. — ^Where  the  putative  father  of  a 
bastard  child  takes  the  insolvent  debtor's  oath,  and  is  discharged,  the  county 
Is  liable  for  costs  of  the  state,  but  not  for  the  solicitor's  fees  nor  the  costs 
of  the  defendant    Bryan,  83-611. 
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One  convicted  of  bastardy  cannot  be  allowed  to  take  the  oath  of  insolvency 
without  remaining  in  prison  for  twenty  days,  and  neither  the  judge  nor  solicitor 
can  consent  to  such  discharge.    Bryan,  83-611. 

Amendment. — An  affidavit  in  a  bastardy  proceeding  may  be  amended  in  the 
superior  court  even  after  the  defects  are  pointed  out  by  a  motion  to  dismiss. 
Giles,  103-391. 

Former  judgment. — A  former  proceeding  in  bastardy  which  was  dismissed  for 
want  of  jurisdiction  is  no  bar  to  a  second  proceeding  for  the  same  offence. 
Giles,  103-391. 

Where  the  mother  has  paid  the  fine  and  given  bond  to  indemnify  the  county, 
on  her  refusal  to  declare  the  father,  she  cannot  afterwards  institute  proceed- 
ings against  the  putative  father  to  have  him  charged  with  the  maintenance  of 
the  child.    Brown,  46  (i  Jones),  129. 

Where  the  mother  refuses  to  declare  the  father,  pays  the  fine  and  executes 
the  bond  required  by  law,  she  cannot  afterwards  sue  out  a  warrant  for  the 
putative  father  on  the  ground  of  alleged  collusion  between  him  and  the  justice 
who  took  the  bond.    Price,  81-516. 

Where  the  mother,  after  judgment  has  been  rendered  in  her  favor  and 
defendant  has  given  bond  to  indemnify  the  county,  releases  the  defendant  from 
the  payment  of  the  sum  allowed  her,  such  release  is  a  bar  to  another  action 
by  her  for  the  sum  due  her.    Ellis,  34  (12  Ired.),  264. 

Either  party  may  appeal. — A  proceeding  in  bastardy  being  a  civil  suit,  either 
party  has  a. right  to  appeal.     Crouse,  86-617. 

▲ffidavit  voluntary. — Where  an  inspection  of  the  affidavit  shows  that  it  was 
sworn  out  by  the  woman  before  a  justice  of  the  peace,  an  exception  that  it  did 
not  appear  that  the  affidavit  was  voluntary,  cannot  be  sustained.  Peeples, 
108-768. 

Affidavit  need  not  state  that  the  mother  is  a  single  woman. — It  is  not  necessary 
that  the  affidavit  should  state  that  the  mother  is  a  single  woman,  since  if  she 
is  married  that  is  a  matter  of  defence,  and  only  then  to  the  extent  of  raising 
a  presumption  that  the  child  is  legitimate.    Peeples,  108-768. 

Warrant. — It  is  not  necessary  that  the  warrant  should  conclude  **  against  the 
form  of  the  statute."    Peeples,  108-768. 

Charge. — Where  the  judge  inadvertently  refers  to  the  proceeding  as  an 
"indictment,**  the  error,  if  any,  is  cured  by  his  correcting  it  in  another  part 
of  the  charge.    Williams,  109 — . 

A  charge  that  if  the  oral  testimony  offered  by  the  prosecution  and  the 
defendant,  taken  together,  **  left  the  minds  of  the  jury  in  doubt,  then  the 
presumption  raised  by  the  written  examination  would  not  be  rebutted  and  the 
defendant  would  be  guilty,**  is  correct     Williams,  109 — . 
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See.  53  (33).  Upon  appeal  parties  and  witnesses  to  be  recoQ" 
nized;  putative  father  making  default,  issue  to  be  tried. 
JR.  C,  c.  12,  s.  3.    1799,  c.  531,  s.  1. 

When  an  appeal  shall  be  taken  as  provided  for  in  the  preced- 
ing section,  the  justice  shall  recognize  the  woman,  and  the 
person  accused  of  being  the  father  of  the  child  or  children, 
with  sufficient  surety,  for  the  appearance  of  such  woman  and 
putative  father  at  the  next  term  of  the  superior  court  for  the 
county,  and  to  abide  by  and  perform  the  order  of  the  court; 
said  justice  shall  also  recognize  the  witnesses  to  appear  at  said 
superior  court,  and  shall  return  to  said  court  the  original 
papers  in  the  proceeding  and  a  transcript  of  his  proceedings,  as 
required  in  other  cases  of  appeal.  If  the  putative  father  fails  to 
appear,  unless  for  good  cause  shown,  the  judge  shall  direct  the 
issue  of  paternity  to  be  tried,  and  if  the  issues  be  found  against 
the  person  accused,  he  shall  order  a  capias  or  attachment  to  be 
issued  for  the  father,  and  may  also  enter  up  judgment  against 
the  father  and  his  surety  upon  his  recognizance. 

Sec.  54  (34).  Upon  issue  of  paternity,  judge  or  justice  to  con" 
tinue  the  ease  if  he  sees  fit  until  woman  is  delivered;  in  the 
meantime  to  recognize  defendant  with  surety  for  his  appear" 
ance.  B.  C,  c.  12,  s.  2.  1741,  c.  30,  s.  11.  1799,  c.  531,  s.  2. 
1850,  c.  14. 

When  the  judge  or  justice  trying  the  issue  of  paternity,  as 
the  case  may  be,  shall  deem  it  proper,  he  may  continue  the 
case  until  the  woman  shall  be  delivered  of  the  child;  but  when 
a  continuance  is  granted,  the  court  shall  recognize  the  person 
accused  of  being  the  father  of  the  child  with  surety  for  his 
appearance  either  at  the  next  term  of  the  court  or  at  a  time  to 
be  fixed  by  the  justice  granting  the  continuance,  which  shall 
be  after  the  delivery  of  the  woman. 

Sec.  55  (36).  Fine  to  be  ten  dollars,  and  allowance  not  to  exceed 
fifty  doUars.    1S79,  c.  92,  s.  2. 

When  the  issue  of  paternity  shall  be  found  against  the  puta- 
tive father,  or  when  he  admits  the  paternity,  he  shall  be  fined 
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by  the  judge  or  justice  not  exceeding  the  sum  of  ten  dollars, 
which  shall  go  to  the  school  fund  of  the  county,  and  the  court 
shall  make  an  allowance  to  the  woman  not  exceeding  the  sum 
of  fifty  dollars,  to  be  paid  in  such  installments  as  the  judge  or 
justice  shall  see  fit,  and  he  shall  give  bond  to  indemnify  the 
county  as  prescribed  in  section  thirty- two;  and  in  default  of 
such  payment  he  shall  be  committed  to  prison. 

Sec*  56  (36).  Examinations  to  he  taken  within  three  years  after 
birth.    R.  C,  c.  12,  8.  6.    1814,  c.  871,  «•  !• 

All  examinations  upon  oath  to  charge  any  man  with  being 
the  father  of  a  bastard  child,  shall  be  taken  withia  three  years 
next  after  the  birth  of  the  child,  and  not  after. 

Sec.  57  (37).  JBxectUion  may  issue  for  ^naintenanee.  R*  C.^  c.  12, 
s.  7.    1799,  c.  53 1,  s.  3. 

When  the  judge  or  justice  shall  charge  the  father  of  a  bas- 
tard child  with  its  maintenance,  and  the  father  shall  neglect  to 
pay  the  same,  then  the  judge  or  justice,  notice  being  served  on 
the  defendant  at  least  ten  days  before  the  return  day  stated  in 
the  notice,  or  such  notice  being  returned  by  the  sherifi"  or  con- 
stable that  the  defendant  is  not  to  be  found,  may  order  an  exe- 
cution against  the  goods,  chattels,  lands  and  tenements  of  the 
father,  for  such  sum  as  the  court  shall  adjudge  sufficient  for  the 
maintenance  of  the  bastard  child:  Provided^  that  the  party 
aggrieved  by  such  non-payment  shall  apply  for  the  same. 

Sec.  58  (38).  In  certain  cases  ptUative  father  tnay  be  conim,iUe^ 
to  house  of  correction,  or  instead  thereof  apprenticed.  186&^ 
'67,  c.  10. 

In  all  cases  arising  under  this  chapter,  when  the  putative 
father  shall  be  charged  with  costs  or  the  payment  of  money  for 
the  support  of  a  bastard  child,  and  such  putative  father  shall, 
by  law,  be  subject  to  be  committed  to  prison  in  default  of  pay- 
ing the  same,  it  shall  be  competent  for  the  court  to  sentence 
such  putative  father  to  the  house  of  correction  for  such  time, 
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not  exceeding  twelve  months,  as  the  court  may  deem  proper: 
Praznded^  that  such  person  or  putative  father,  at  his  discretion, 
instead  of  being  committed  to  prison  or  to  the  house  of  correc- 
tion, may  bind  himself  as  an  apprentice  to  any  person  whom  he 
may  select,  for  such  time  and  at  such  price  as  the  court  may 
direct.  The  binding  shall  be  by  indenture  in  open  court;  and 
the  price  obtained  shall  be  paid  to  the  county  treasurer.  On 
the  indenture  being  signed  by  the  presiding  judge  of  the  court 
and  by  the  master  receiving  such  apprentice,  the  person  thus 
bound  shall  be  treated  and  regarded  as  an  apprentice  in  all  mat- 
ters, except  education. 

SeCm  69  (39)*     Illegitifnate    children    'inay    be  legitimated   by 
superior  court  at  term.    R.  C,  c*  12,  8. 8.    1829,  c.  19,  8. 1. 

The  putative  father  of  any  illegitimate  child  may  apply  by 
petition  in  writing,  to  the  superior  court  of  the  county  in  which 
the  father  may  reside,  praying  that  such  child  may  be  declared 
legitimate ;  and  if  it  shall  appear  that  the  petitioner  is  reputed 
the  father  of  the  child,  the  court  may  thereupon  declare  and 
pronounce  the  child  legitimated;  and  the  clerk  shall  record  the 
decree. 

8ec.  GO  {40),  JEffects  of  8uch  legitimation;  legitimate  in  all  respects 
as  to  father.    R.  C,  c.  12,  s.  9.    1829,  c.  19  s.,  3. 

The  eflFect  of  such  legitimation  shall  extend  no  further  than  to 
impose  upon  the  father  all  the  obligations  which  fathers  owe  to 
their  lawful  children,  and  to  enable  the  child  to  inherit  from 
the  father  only,  his  real  estate,  and  also  to  entitle  such  child  to 
the  personal  estate  of  his  father,  in  the  same  manner  as  if  he 
had  been  born  in  lawful  wedlock;  and  in  case  of  death  and 
intestacy,  the  real  and  personal  estate  of  such  child  shall  be 
transmitted  and  distributed  according  to  the  statute  of  descents 
and  distribution,  among  those  who  would  be  his  heirs  and  next 
of  kin,  in  case  he  had  been  born  in  lawful  wedlock. 
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BAWDY  AND  DISORDERLY  HOUSES. 

What  constitutes  a  bawdy-house. — A  bawdy-house  is  not  the  habitation  of  one 
lewd  woman,  but  the  common  habitation  of  prostitutes ;  a  brothel,  and  one 
woman  cannot  be  indicted  for  keeping  a  bawdy-house  merely  because  she  is 
unchaste,  lives  by  herself,  and  habitually  admits  one,  or  many,  to  an  illicit 
cohabitation  with  her.    Evans,  27  (5  Ired.),  603. 

Evidence  that  defendant's  daughter  had  given  birth  to  a  bastard  child,  and 
on  one  occasion  had  been  seen  in  bed  with  a  man  in  defendant's  house ;  that 
on  another  occasion  defendant  was  seen  in  bed  with  a  man,  and  her  daughter 
at  the  same  time  in  another  room  in  bed  with  another  man,  and  that  on  still 
another  occasion  the  defendant  was  discovered  near  a  public  road  in  the  act  of 
illicit  sexual  intercourse  close  to  her  house,  is  not  sufficient  to  warrant  a  con- 
viction either  for  keeping  a  bawdy-house  or  a  disorderly  house.  Calley,  104-858. 

Town  ordinance. — Under  a  general  power  in  a  charter  to  suppress  houses  of  ill 
fame,  a  city  may  pass  an  ordinance  forbidding  owners  to  rent  houses  for  the 
purpose  of  being  used  as  bawdy-houses,  or  with  a  knowledge  that  they  will 
be  so  used  by  the  lessee;  but  its  authorities  are  not  thereby  empowered  to  define 
what  is  a  house  of  ill  fame,  or  declare  a  given  house  to  be  a  bawdy-house,  or 
to  enact  that  the  permitting  of  prostitution  by  the  owner  or  occupant  of  any 
house  therein  shall  constitute  such  owner  or  occupant  the  keeper  of  a  house 
of  ill  fame.     Webber,  107-962. 

Disorderly  house. — On  indictment  for  keeping  a  disorderly  house,  the  evidence 
was  that  the  house  was  within  a  few  feet  of  a  public  highway  and  a  place  where 
liquors  were  sold  and  drank  and  near  a  distillery;  that  lewd  behavior  by 
defendant's  daughter  had  been  seen  at  various  times,  and  that  she  had  given 
birth  to  a  bastard  child;  that  there  were  frequent  firing  of  guns  on  the  prem- 
ises both  night  and  day,  and  that  the  house  was  a  resort  for  men  of  bad  repute, 
and  had  been  annoying  to  eight  or  ten  families  in  the  immediate  neighborhood, 
and  was  so  offensive  that  women  would  not  pass  the  place  unattended:  Held^ 
that  a  request  for  an  instruction  that  all  the  evidence  did  not  establish  the 
character  of  the  house  as  disorderly  was  properly  refused.    Wilson,  93-608. 

Defendant  lived  in  the  country,  remote  from  any  public  road,  and  loud  noises 
and  uproar  were  often  kept  up  by  his  five  sons  when  drunk,  but  he  did  not 
encourage  them,  except  by  getting  drunk  himself,  but  would  sometimes 
endeavor  to  quiet  them,  and  only  two  families  in  a  thickly  settled  neighbor- 
hood were  disturbed  by  the  noises:  Held^  that  defendant  was  not  guilty. 
Wright,  51  (6  Jones),  25. 

Evidence. — Evidence  that  the  female  members  of  a  witness*  family  were  not 
permitted,  on  account  of  the  character  of  the  house,  to  pass  by  it  on  their  way 
to  Sunday-school,  is  properly  left  to  the  jury  as  some  evidence  of  annoyance. 
Robertson,  86-628. 
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Xadietment. — An  indictment  which  charges  that  defendant  kept  an  "ill-gov- 
erned" house  is  sufficient  without  charging  in  words  that  it  was  a  "disorderly 
house,"  nor  is  an  omission  to  charge  that  it  was  "to  the  common  nuisance" 
fatal.    Wilson,  93-608. 
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Sec*  61  (OSS).  Bigamy,  what  and  Imw  punished,  9  Geo.  IV,  c. 
31,  8.  22.  B.  C,  c.  34,  8.  15.  1790,  c.  323.  1S09,  c.  7 S3. 
1S29,  c.  9. 

If  any  person  being  married,  shall  marry  any  other  person, 
during  the  life  of  the  former  husband  or  wife,  whether  the 
second  marriage  shall  have  taken  place  in  the  state  of  North 
Carolina,  or  elsewhere,  every  such  oflFender,  and  every  person 
counseling,  aiding  or  abetting  such  oflFender,  shall  be  guilty  of 
felony,  and  imprisoned  in  the  penitentiary  or  county  jail,  for 
any  term  not  less  than  four  months  nor  more  than  ten  years; 
and  any  such  oflFence  may  be  dealt  with,  tried,  determined  and 
punished  in  the  county  where  the  oflFender  shall  be  apprehended, 
or  be  in  custody,  as  if  the  oflFence  had  been  actually  committed 
in  that  county:  Proinded^  that  nothing  herein  shall  extend  to 
any  person  marrying  a  second  time,  whose  husband  or  wife 
shall  have  been  continually  absent  from  such  person  for  the 
space  of  seven  years  then  last  past,  and  shall  not  have  been 
known  by  such  person  to  have  been  living  within  that  time, 
nor  shall  extend  to  any  person  who  at  the  time  of  such  second 
marriage  shall  have  been  lawfully  divorced  from  the  bond  of 
the  first  marriage,  nor  to  any  person  whose  former  marriage 
shall  have  been  declared  void  by  the  sentence  of  any  court  of 
competent  jurisdiction. 

Variaaea  in  the  name  of  first  wifb.  —Where  the  indictment  alleges  that  the  first 
wife's  name  was  Dixie  Marshall;  and  there  is  evidence  that  her  name  was  Lee 
Emma  Dixie  Marshall,  and  also  evidence  that  she  was  known  as  Dixie  Mar- 
shall, it  is  not  error  for  the  court  to  charge  that  there  is  no  variance  if  the 
jury  find  that  she  "was  known  as  Dixie  Marshall  and  was  so  known  and 
acknowledged  and  married  by  defendant."    Davis,  109 — . 
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Vame  of  flrtt  wilb  need  not  bo  s^reii. — ^It  is  not  necessary  that  the  indictment 
should  give  the  name  of  the  first  wife  at  all.    Davis,  109 — . 

Ezhibiting  license. — Where  eye-witnesses  testify  to  the  marriage  and  a  certi- 
fied copy  of  the  marriage  license  filled  up  by  the  justice  who  married  the 
defendant  is  in  evidence,  it  is  not  error  for  the  court  to  instruct  the  jury  that 
if  the  "license  was  exhibited  to  the  justice  it  would  be  presumed  that  the 
ceremony  was  regular  and  fulfilled  the  requirements  of  the  law/'  the  excep- 
tion being  that  there  was  no  evidence  that  the  license  was  exhibited  to  the 
justice.     Davis,  109 — . 

Xarriage  of  those  who  were  Ibrmerly  ilavos. — Where  a  marriage  between  persons 
who  were  formerly  slaves  is  proven  to  have  taken  place  in  1857,  followed  by 
cohabitation,  the  fact  that  no  consent  to  such  marriage  has  been  given  since 
emancipation,  or  since  the  act  of  1866,  c.  40,  validating  such  marriages,  and 
requiring  such  persons  to  acknowledge  such  cohabitation  before  the  clerk  of 
the  county  court  and  an  entry  of  the  acknowledgment  to  be  made,  does  not 
invalidate  such  marriage  nor  prevent  either  of  such  persons  from  being  con- 
victed of  bigamy  in  marrying  another  afterwards.     Whitford,  86-636. 

Evidence. — Evidence  that  defendant  was  advised  that  his  first  marriage  was 
void  for  want  of  a  license,  and  that  he  married  a  second  time,  believing  such 
to  be  the  case,  is  properly  rejected.  A  license  only  relieves  the  minister  or 
justice  performing  the  ceremony  from  the  penalty,  and  is  not  necessary  to  the 
validity  of  the  marriage,  and  ignorance  of  the  law  could  not  excuse  defend- 
ant.   Robbins,  28  (6  Ired.),  23. 

Harriage  solemnized  by  offleer  de  fkcto  snfflcient.— It  is  not  necessary  for  the  state 
to  show  that  the  magistrate  who  solemnized  the  first  marriage  ''was  duly 
appointed  and  qualified,"  but  it  is  sufficient  to  prove  that  such  justice  was  at 
the  time  a  de  facto  officer,     Davis,  109 — . 

Omission  of  justice's  name  in  jonmals  of  the  legislature. — The  fact  that  the  name 
of  the  justice  who  solemnized  the  first  marriage  does  not  appear  in  the  jour- 
nals of  the  legislature  among  the  justices  elected  by  that  body  is  not  sufficient 
to  show  even  that  he  was  not  an  officer  dejure^  since  justices,  in  certain  cases 
are  appointed  by  the  governor  and  also  by  the  clerk  of  the  superior  court. 
Davis,  109—. 

Burden  on  defendant  to  show  want  of  mental  capacity. — Where  want  of  mental 
capacity  at  the  time  of  the  second  marriage  is  relied  on  as  a  defence,  the  bur- 
den is  on  the  defendant  to  satisfy  the  jury,  but  not  beyond  a  reasonable  doubt, 
that  he  had  not  sufficient  mental  capacity  to  know  right  from  wrong. 
Davis,  109 — . 

Second  wife  a  competent  witness.— The  second  wife  is  a  competent  witness 
either  for  or  against  the  husband.     Patterson,  24  (2  Ired.),  346. 

Carnal  knowledge  not  necessary. — Consummation  by  carnal  knowledge  is  not 
necessary  to  the  validity  of  a  marriage.     Patterson,  24  (2  Ired.),  346. 
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Juriadietioii. — It  is  the  second  marriage  while  the  first  wife  is  living  that  con- 
stitutes the  crime  of  bigamy;  and  when  such  second  marriage  takes  place  in 
another  state,  the  courts  of  this  state  cannot  take  jurisdiction  of  the  offence. 
Bamett,  83-615. 

Snfllelent  aUegation  of  first  marriage. — An  indictment  which  alleges  that  defend- 
ant, being  a  married  man,  did  marry  a  certain  person  during  the  life  of  his 
first  wife,  he  well  knowing  at  the  time  of  the  second  marriage  that  his  first 
wife  was  living,  and  he  not  having  been  divorced  from  her,  is  sufficient.  Davis, 
109—. 

Hot  necwiary  to  negative  divorce  from  first  wilb. — It  is  not  necessary  in  an  indict- 
ment for  bigamy  to  negative  a  divorce  from  the  first  wife.     Davis,  109 — . 


BLACKMAILING. 

8ec»  €2  (989)»    Blackmailing  by  accusation,  threatening  letter 
or  other  threats*    M»  C*,  c,  34,  s.  HO* 

If  any  person  shall  knowingly  send  or  deliver  any  letter  or 
writing  demanding  of  any  person,  with  menaces,  and  without 
any  reasonable  or  probable  cause,  any  chattel,  money,  or  valu- 
able security;  or  if  any  person  shall  accuse,  or  threaten  to  accuse, 
or  shall  knowingly  send  or  deliver  any  letter  or  writing,  accus- 
ing or  threatening  to  accuse  any  person  of  any  crime  punishable 
by  law  with  death,  or  imprisonment  in  the  penitentiary,  with  a 
view  <5f  intent  to  extort  or  gain  from  such  person  any  chattel, 
money,  or  valuable  security,  every  such  oflFender  shall  be  guilty 
of  a  misdemeanor. 

If  it  is  deducible  by  necessary  implication  from  the  whole  tenor  of  the  letter, 
that  defendant  threatened  to  indict  the  prosecutor  for  a  criminal  offence  pun- 
ishable by  imprisonment  in  the  penitentiary,  with  a  view  and  intent  to  extort 
money,  an  indictment  setting  out  the  letter  will  not  be  quashed.  Harper, 
94-936. 


BOATS. 

Sec.  63  (3711)»    Obstructing  boats  by  felling  trees,  Jbc.^  a  mis- 
demeamyr.    B.  C.  100,  s.  6.    1795,  c.  460,  s.  2. 

If  any  person  shall  obstruct  the  free  passage  of  boats,  by  fell 
ing  trees,  or  by  any  other  means  whatever,  he  shall  be  guilty  of 
a  misdemeanor. 
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Sec.  64m    Boats,  unlawful  to  anchor  on  private  oygter  grounds. 
1891,  c.  516. 

It  shall  be  unlawful  for  any  person,  or  persons,  to  anchor  any 
boat  or  vessel  on  any  private  oyster  bed  or  ground  where  oysters 
are  planted:  Provided^  said  oyster  beds  or  grounds  have  been 
staked  oflF  with  a  suflScient  number  of  stakes  all  around  said 
bed  or  grounds  to  indicate  the  locality  of  the  same  and  one  or 
more  sign-boards  are  posted  up  on  said  bed  or  ground  with  the 
words  thereon  in  large  Roman  letters,  *' Private  oyster  grounds, 
planted":  Provided  further^  that  there  are  good  anchoring 
grounds  near  said  oyster  beds,  or  grounds,  that  are  not  planted. 

Any  person  violating  the  provisions  of  the  above  section  shall 
be  guilty  of  a  misdemeanor  and  fined  not  less  than  ten  dollars 
nor  more  than  fifty  dollars,  or  be  imprisoned  not  less  than  ten 
days  nor  more  than  thirty  days. 


BRIBERY. 

Sec.  65  (990).    Bribery  of  jurors.    B.  C,  c.  34,  s.  34.    6  Edw. 
III.,  c.  10.    34  Edw.  III.,  c.  8.    38  Edw.  III.,  c.  12. 

If  any  juror,  either  directly  or  indirectly,  shall  take  anything 
from  the  plaintiflF  or  defendant  in  a  civil  suit,  or  from  any 
defendant  in  a  state  prosecution,  or  from  any  other  person,  to 
give  his  verdict,  every  such  juror,  and  the  person  who  shall 
give  such  such  juror  any  fee  or  reward  to  influence  his  verdict, 
or  induce  or  procure  him  to  make  any  gain  or  profit  by  his 
verdict,  shall  be  guilty  of  an  infamous  crime,  and  imprisoned 
in  the  penitentiary  or  county  jail  not  less  than  four  months  nor 
more  than  ten  years. 

Sec.  66  (991).    Bribery;  officers  receiving  bribes,  guilty  of  felony. 
1868''9,  c.  176,  s.  2. 

Any  person  holding  ofiice  under  the  laws  of  this  state,  who, 
except  in  payment  of  his  legal  salary,  fees  or  perquisites,  shall 
receive,  or  consent  to  receive,  directly  or  indirectly,  anything 
of  value  or  personal  advantage,  or  the  promise  thereof,  for  per- 
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forming,  or  omitting  to  perform,  any  official  act,  or  with  the 
express  or  implied  understanding  that  his  official  action,  or 
omission  to  act,  is  to  be  in  any  degree  influenced  thereby,  shall 
be  guilty  of  a  felony,  and  punished  by  imprisonment  in  the 
penitentiary  for  a  term  not  exceeding  five  years,  or  fined  not 
exceeding  five  thousand  dollars,  or  both,  in  the  discretion  of  the 
court. 

Sec.  ny  (992).    BHhery;  offering  a  bribe  punitfhed.    1870-^1,  c. 
2:i2. 

Any  person  ofiering  a  bribe,  whether  it  be  accepted  or  not, 
shall  be  guilty  of  felony,  and  punished  by  imprisonment  for  a 
term  not  less  than  one  year  nor  more  than  five  years  in  the  peni- 
tentiary or  county  jail,  in  the  discretion  of  the  court. 


BRIDGES. 

Sec.  €8  (993).  Bridges;  mindeineanor  to  detnolisf^,  break  or 
injure.    1883,  c.  271. 

If  any  person  shall  unlawfully  and  wilfully  demolish,  destroy, 
break  or  tear  down,  injure  or  damage  any  bridge  across  any  of 
the  creeks  or  rivers  or  other  streams  in  the  state,  he  shall  be 
guilty  of  a  misdemeanor,  and  fined  or  imprisoned,  or  both,  in 
the  discretion  of  the  court. 

Sec.  69  (2036).  Chvners  of  mills  and  ditches  on  and  across  roads 
to  keep  up  bridges;  provisos.  R.  C,  c.  101,  s.  24.  1817,  c 
941,  *.  1.    1846,  c.  95,  s.  1.    1881,  c.  290.    1887,  c  261. 

It  shall  be  the  duty  of  every  owner  of  a  water-mill,  which  is 
situate  on  any  public  road,  and  also  of  every  person  who,  for  the 
purpose  of  draining  his  lands,  or  for  any  other  purpose,  shall 
construct  any  ditch,  drain  or  canal  across  a  public  road,  respect- 
ively, to  keep  at  his  own  expense  in  good  and  sufficient  repair, 
all  bridges  that  are  or  may  be  erected  or  attached  to  his  mill- 
dam,  immediately  ovet  which  a  public  road  may  run;  and  also 
to  erect  and  keep  in  repair  all  necessary  bridges  over  such  ditch, 
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drain  or  canal  on  the  highway,  so  long  as  they  may  be  needed 
by  reason  of  the  continuance  of  said  mill,  or  mill-dam,  ditch, 
drain  or  canal :  Provided^  that  nothing  herein  shall  be  construed 
to  extend  to  any  mill  which  was  erected  before  the  laying  oflF 
such  road,  unless  theroadwaslaidoflF  by  the  request  of  the  owner 
of  the  mill :  Provided  further^  that  the  duty  hereby  imposed  on  the 
owner  of  the  mill,  and  on  the  person  cutting  the  drain  or  canal, 
shall  continue  on  all  subsequent  owners  of  the  mill,  or  other 
property,  for  the  benefit  of  which  the  said  ditch,  drain  or  canal 
was  cut:  Provided  also^  that  when  any  ditch  or  drain  originally 
constructed  across  any  public  road,  and  bridged  for  the  conven- 
ience and  safety  of  the  traveling  public,  has  been  or  may  here- 
after be  enlarged  by  the  owner  of  adjacent  lands  to  drain  his 
lands,  it  shall  be  the  duty  of  such  owner  to  keep  up  and  in 
repair  all  bridges  crossing  such  ditch,  drain  or  canal,  and  that 
such  charge  shall  be  imposed  upon  all  subsequent  owners  of  the 
lands  so  drained,  and  that  any  person  throwing  a  bank  of  dirt 
in  the  main  road  shall  be  compelled  to  spread  the  same:  Pro- 
vided  also^  that  when  any  ditch  or  drain  is  cut  in  such  way  as 
to  turn  water  into  any  public  road  the  person  cutting  such  ditch 
or  drain  shall  be  compelled  to  cut  such  other  ditch  or  drain 
as  may  be  necessary  to  take  the  water  from  said  road. 

Sec.  70  (2037).    renalty  for  neglect.    B.  C,  c.  101,  s.  25.    1817, 
c.  941, 8. 2.    1876''7,  c.  90.    1876'''7,  c.  211. 

Every  person,  who  shall  fail  to  perform  the  duties  imposed 
upon  him  by  the  preceding  section,  or  shall  leave  out  of  repair 
any  such  bridge,  for  the  space  of  ten  days,  unless  prevented  by 
unavoidable  circumstances,  shall  be  liable  for  such  damages  as 
may  be  sustained,  and  moreover  shall  be  guilty  of  a  misde- 
meanor, and  fined  not  exceeding  fifty  dollars. 

An  indictment  against  an  individual  for  permitting  a  public  bridge  to 
become  ruinous,  which  he  is  bound  to  repair,  must  set  forth  how  he  became 
subject  to  the  duty  of  making  repairs.    King,  25  (3  Ired.),  411. 

A  person  who  contracts  with  the  county  to  keep  a  bridge  in  repair  is  indict- 
able for  neglect  of  that  duty.     Crowell,  4  (Taylor's  Term  Rep.),  683. 
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A  proprietor  of  a  mill,  who  cuts  a  canal  across  a  public  road,  whereby  the 
passage  along  the  highway  is  obstructed,  and  those  who  are  in  possession  of 
the  mill  claiming  under  him  and  using  the  canal,  are  liable  to  an  indictment 
for  such  obstruction,  the  one  for  creating  and  the  other  for  continuing  the 
nuisance.  But  if  a  bridge  is  erected  over  a  canal  neither  is  indictable  for 
simply  suflFering  the  bridge  to  be  out  of  repair.    Yarrell,  34  (12  Ired.),  130. 

Sec*  70  (2045).  ToU-hridges  aUowed  by  hoard  of  commission" 
ers,  when  ;  builders  to  keep  them,  in  repair p  or  forfeit  toU  and 
be  indicted.  B.  a,c.  101,  s.  26.  1784,  c.  227,  s.  7*  1817, 
c.  939,  s.  2.    1817,  c.  940,  s.  3. 

Whenever,  from  the  rapidity  or  width  of  any  stream,  it  may 
be  too  burdensome  to  build  and  keep  up  a  bridge  across  the 
same,  at  the  expense  of  those  who  are  taxable  for  that  purpose, 
the  board  of  commissioners  of  the  county,  or  counties,  charge- 
able therewith,  may  jointly  and  severally  (as  the  case  may  be) 
contract  for  the  building  thereof,  by  allowing  the  builder  to 
take  tolls,  at  such  rate  and  for  such  time,  on  all  persons,  horses, 
carriages,  and  other  things  passing  over  the  bridge,  as  may  be 
agreed  on  between  the  board  of  commissioners  and  the  builder; 
which  tolls  shall  be  common  to  all  persons.  And  such  bridges 
shall  be  built  in  the  manner  the  board  or  boards  may  direct, 
and  shall  be  kept  in  good  repair  by  the  builder,  his  heirs  and 
assigns,  during  the  time  the  tolls  are  to  be  enjoyed;  and  in 
default  of  complying  with  the  contract,  the  builder,  or  others 
who  may  succeed  to  his  rights  and  enjoy  the  tolls,  shall  be 
guilty  of  a  misdemeanor. 

It  is  not  the  duty  of  the  commissioners  of  a  county  to  take  the  iniiial 
steps  for  repairing  the  bridges  thereof  when  they  fall  into  decay;  it  is  only 
when  their  co-operation  becomes  necessary  in  a  movement  started  by  the 
township  board  of  trustees  or  supervisors  of  public  roads  for  such  repairs, 
and  is  withheld  without  legal  excuse,  or  they  refuse  to  provide  means  to  meet 
the  contract,  that  they  are  criminally  answerable  for  such  breach  of  official 
duty.     Selby,  83-617. 


BURGLARY. 

What  constttutes  a  breaking.— Where  a  person  entices  the  owner  to  leave  his 
house  and  go  to  a  neighbor's  house  by  giving  a  false  alarm  of  fire  at  the  neigh- 
bor's, and  the  owner  leaves  his  door  unfastened  and  his  family  neglect  to  fasten 
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it  after  his  departure,  and  such  person,  after  about  fifteen  minutes,  enters  the 
house  through  the  unfastened  door,  without  any  breaking,  with  intent  to 
commit  a  felony,  he  is  not  guilty  of  burglary,  since  to  constitute  a  construc- 
tive breaking  by  enticing  the  owner  out  of  his  house  by  fraud  and  circumven- 
tion, the  entry  must  be  immediate,  or  in  so  short  a  time  that  the  owner  or  his 
family  has  not  opportunity  of  refastening  the  door.  Ruffin,  C.  J.,  dissenting^ 
Henry,  31  (9  Ired.),  463- 

Defendants  went  to  the  storehouse  of  the  prosecutor  in  which  he  was  sleep- 
ing, between  10  and  11  o'clock  at  night,  and,  knocking  at  the  door,  called  his 
name  twice,  he  answered  the  call,  and  told  them  to  wait  until  he  could  put  on 
his  clothes,  which  he  did  and  opened  the  door,  when  the  defendants  entered 
the  house  and  called  for  meat,  and  as  the  prosecutor  was  in  the  act  of  getting 
the  meat  he  was  knocked  down  by  one  of  the  defendants  and  the  store  robbed: 
Heldy  to  be  a  sufficient  breaking  to  constitute  burglary.     Mordecai,  68-207. 

Where  the  entrance  is  obtained  by  a  conspiracy  with  an  apprentice  living  in 
the  house,  it  is  a  constructive  breaking.     Rowe,  98-629. 

An  entry,  at  night,  through  a  chimney,  into  a  log  cabin,  in  which  the  prose- 
cutrix dwelt,  and  stealing  goods  therefrom,  constitutes  buf^lary,  though  the 
chimney,  made  of  logs  and  sticks,  is  in  a  state  of  decay,  and  not  more  than 
five  and  a  half  feet  high.     Pearson,  C.  J.,  dissenting,    Willis,  52  (7  Jones),  190. 

Indictment. — An  allegation  that  the  breaking  and  entering  were  with  intent 
to  steal  is  supported  by  proof  of  an  intent  to  rob,  since  robbing  includes  lar- 
ceny, and  on  indictment  for  a  robbery,  defendant  may,  if  the  evidence  justi- 
fies it,  be  acquitted  of  the  robbery  and  convicted  of  larceny.  Cody,  60  (Winst. 
Law),  197. 

An  indictment  for  burglary  for  breaking  into  the  house  of  a  husband  need 
not  charge  the  house  to  be  the  property  of  the  husband  and  wife  jointly  on 
account  of  the  wife's  right  of  dower  and  homestead,  since  the  wife  has  no 
estate  in  the  husband's  land  during  his  life.     Wincroft,  76-38. 

House  In  whicli  burglary  may  be  committed. — A  log  cabin  belonging  to  the 
owners  of  a  tobacco  factory  in  which  the  superintendent  of  the  factory  usually 
slept  is  a  dwelling-house  of  the  owners.    Jake,  60  (Winst  Law),  80. 

Smoke-house. — A  smoke-house,  opening  into  the  yard  of  a  dwelling-house, 
and  used  for  its  ordinary  purposes,  is  in  law  a  dwelling-house  in  which  burg- 
lary may  be  committed.     Whit,  49  (4  Jones),  349, 

It  is  not  burglary  to  break  and  enter  a  smoke-house  thirty-five  steps  from  a 
dwelling-house,  the  dwelling-house  having  no  enclosure  around  it.  Jake,  60 
(Winst.  Law),  80. 

Store. — A  store  in  which  a  clerk  has  his  regular  sleeping  apartment,  although 
he  sleeps  there  for  the  sole  purpose  of  protecting  the  premises,  is  a  dwelling- 
house  of  the  owner  of  the  store.     Outlaw,  72-598. 

A  store  in  a  room  of  which  a  person  is  employed  to  sleep  solely  for  the  pro- 
tection of  the  premises,  such  person  not  being  a  member  of  the  family  nor  a 
servant  of  the  prosecutor,  is  not  a  dwelling-house.    Potts,  75-129. 
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A  storehouse,  thirty  yards  distant  from  the  prosecutor's  dwelling-honse  and 
within  the  same  enclosure,  in  which  the  prosecutor  had  slept  for  five  months 
to  protect  his  store  and  for  the  convenience  of  trade,  is  a  dwelling-house  in 
which  burglary  can  be  committed.     Mordecai,  68-207. 

A  storehouse  in  which  a  clerk  habitually  sleeps  in  a  bed-room  therein,  is  a 
dwelling-house  in  which  burglary  may  be  committed,  though  the  clerk  sleeps 
in  there  only  for  the  purpose  of  protecting  the  property.    Williams,  90-724. 

A  storehouse,  250  yards  from  the  dwelling,  to  which  there  is  no  chimney, 
in  which  there  is  no  bed  or  bedstead,  but  in  which  the  owner  sometimes  sleeps 
twice  a  week,  and  at  other  times  not  once  in  two  weeks,  is  not  a  dwelling- 
house.    Jenkins,  50  (5  Jones),  430. 

It  is  not  burglary  to  break  into  a  store  situate  within  three  feet  of  a  dwell- 
ing-house and  enclosed  in  the  same  yard,  since  burglary  can  only  be  commit- 
ted in  a  dwelling-house,  or  such  outbuildings  as  are  necessary  to  it  as  a  dwelling, 
Taylor,  C.  J.,  dissenting,    Langford,  12  (i  Dev.)  253. 

Where  the  clerk  sleeps  in  the  store,  the  fact  that  he  does  not  "board"  with 
the  owner  is  immaterial.    Presley,  90-730. 

The  intent. — Where  the  breaking  and  entry  is  with  intent  to  commit  a  felony, 
the  prisoner  is  guilty,  though  after  entering  he  desists  from  an  attempt  to  com- 
mit the  felony  through  fear  or  because  he  is  resisted.  McDaniel,  60  (Winst. 
Law),  249. 

The  fact  that  the  prisoner,  after  breaking  in  the  house,  entered  a  room  where 
a  young  lady  was  sleeping  and  grasped  her  ankle,  without  any  attempt  at 
explanation  when  she  screamed,  is  some  evidence  of  an  entry  with  intent  to 
commit  rape,  and  is  properly  submitted  to  the  jury.    Boon,  35  (13  Ired.),  244. 

Charge. — ^Where  the  indictment  simply  charges  the  breaking  and  entering 
into  the  house,  it  is  error  to  instruct  the  jury  * 'that  if  they  believed  the  defend- 
ants, however  they  may  have  got  into  the  house,  broke  out  of  it,  they  were 
guilty."    McPherson,  70-239. 

A  charge  that  if  the  prisoner  was  found  in  possession  of  a  stolen  watch  and 
chain  on  Monday  after  the  burglary  committed  on  Saturday  night,  "the  law 
presumed  that  he  was  the  thief,  and  that  the  prisoner  was  bound  to  explain 
satisfactorily  how  he  came  by  the  stolen  goods,"  is  erroneous,  since  the  pris- 
oner might  have  received  the  watch  and  chain  after  some  one  else  had  com- 
mitted the  burglary,  which  would  change  the  grade  of  the  crime  very  mate- 
rially.    Graves,  72-482. 

Habeas  corpus. — Where  the  indictment  charges  butglury  with  intent  to  com- 
tnit  murder^  and  defendant  consents  to  a  mistrial  and  then  pleads  "guilty  of 
larceny,"  no  judgment  can  be  pronounced,  since  his  confession  of  being  guilty 
of  larceny  is  not  a  confession  of  the  crime  charged  against  him.     Queen,  91-660. 

Where  judgment  is  pronounced  in  such  case,  sentencing  defendant  to  the 
penitentiary,  he  is  not  entitled  to  be  discharged,  but,  since  the  original  indict- 
ment is  still  pending  against  him,  he  may  be  taken  from  the  penitentiary  by 
habeas  corpus,  and  held  to  answer  the  original  charge.    lb. 
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Ownenlilp  of  hoiiM,  terruit.— The  indictment  charged  that  defendant  entered 
the  dwelling-house  of  A  &  B,  partners,  and  the  proof  was  that  the  house 
was  occupied  by  A  &  B  who  were  partners  in  the  jewelry  business;  that  A  fur- 
nished the  house  and  his  personal  labor  and  B  furnished  the  capital,  the  profits 
to  be  divided  between  them,  and  that-  C  who  was  an  apprentice  of  A  and  a 
member  of  his  family,  was  also  a  clerk  to  the  partnership  and  slept  in  the 
house:  Held,  that  the  house  was  properly  described  as  the  dwelling-house  of 
A  &  B,  since  C,  who  slept  in  the  house,  was  the  servant  of  the  firm.    Davis, 

77-490- 

Wife's  separata  property. — An  indictment  for  burglary  charging  the  larceny  of 
a  quilt  which  is  the  separate  property  of  the  wife,  may  properly  charge  the 
quilt  to  be  the  property  of  the  husband,  since  a  husband  has  a  special  property 
as  bailee  in  the  wife's  separate  personal  estate  which  is  in  common  use  by  them. 
Wincroft,  76-38. 

Evidence. — Evidence  that  the  prosecutor  discovered  in  the  morning  between 
daylight  and  sunrise  that  his  house  had  been  broken  into,  that  the  house  was 
situated  on  a  public  street  in  a  town,  and  that  a  box  and  chair  had  been  so 
arranged  as  to  form  steps  which  enabled  the  person  breaking  to  reach  the  win- 
dow, is  sufficient  to  be  submitted  to  the  jury  for  them  to  say  whether  the  break- 
ing and  entry  were  made  in  the  night-time.    McDonald,  73-346. 

Where  it  is  proved  that  a  burglary  has  been  committed  by  a  number  of  per- 
sons, and  there  is  also  evidence  that  the  prisoner  was  present  at  the  commis- 
sion of  the  o£fence,  evidence  that  the  prisoner  belongs  to  a  band  of  renegades 
encamped  in  the  community  about  the  time,  is  competent,  as  forming  a  link 
in  a  chain  of  circumstances  connecting  him  with  the  crime.   Bill,  5 1  (6  Jones),  34. 

It  is  competent  for  the  state  to  show  acts  and  conversations  of  the  defendant 
which  tend  to  fix  him  with  a  knowledge  of  the  location  of  the  premises  and 
the  condition  and  circumstances  of  the  prosecutor.    Ward,  103-419. 

The  house  entered  contained  only  the  prosecutrix,  her  infant  and  an  old  col- 
ored servant  woman,  and  the  bill  contained  four  counts,  one  charging  an  intent 
to  steal  the  goods  of  the  prosecutrix,  one  the  goods  of  the  servant,  one  to 
ravish  the  prosecutrix,  and  one  to  ravish  the  servant.  The  evidence  was  that 
the  prisoner,  at  the  dead  of  night,  demanded  admittance  at  the  backdoor,  and 
when  questioned  as  to  his  identity  falsely  gave  the  name  of  a  white  citizen  in 
the  community;  he  then  went  to  another  door  and  violently  forced  it  open, 
exclaiming  as  he  entered:  *'  There  is  a  woman  in  here;  wher,e  is  she  ?  After  I 
get  her,  I  have  got  no  use  for  the  house  nor  anything  in  it."  On  the  trial  the 
prisoner  offered  no  explanation  of  this  declaration,  but  there  was  evidence  that 
he  was  a  desperate  and  dangerous  man:  Held,  that  there  was  evidence  suffi- 
cient to  go  to  the  jury  of  the  intent  to  ravish  the  prosecutrix.    Powell,  94-965. 

Defendant  was  pursued  by  armed  men,  fired  at  several  times  and  arrested, 
and  in  reply  to  a  question  then  asked  confessed  the  alleged  crime  of  burglary. 
On  the  following  day  the  prosecutor  and  others  had  an  interview  with  him 
while  he  was  fettered  and  in  prison,  when  he  told  how  he  broke  into  the  dwell- 
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ing-hoiise  and  stole  the  goods,  and  what  he  did  with  the  goods,  no  threat  or 
promise  being  made  to  him:  Held^  that  his  confession  made  on  the  second 
day,  being  presumed  to  proceed  from  the  influence  of  the  fear  excited  the  day 
before,  was  inadmissible,  but  that  what  he  said  on  the  second  day  as  to  his 
disposition  of  the  stolen  property  was  admissible.     Drake,  82-592. 

Sec.  71(994).    Burglary;  degrees  and  punishment.    1870-'l, 
C.222.    1889,  c.  434. 

There  shall  be  two  degrees  in  the  crime  of  burglary  as  defined 
at  the  common  law  and  in  section  nine  hundred  and  ninety-five 
of  The  Code  of  North  Carolina.  If  the  crime  be  committed  in 
a  dwelling-house,  or  in  a  room  used  as  a  sleeping  apartment  in 
any  building,  and  any  person  is  in  the  actual  occupation  of  any 
part  of  said  dwelling-house  or  sleeping  apartment  at  the  time 
of  the  commission  of  said  crime,  it  shall  be  burglary  in  the  first 
degree.  Second.  If  the  said  crime  be  committed  in  a  dwelling- 
house  or  sleeping  apartment  not  actually  occupied  by  any  one 
at  the  time  of  the  commission  of  the  crime,  or  if  it  be  com- 
mitted in  any  house  within  the  curtilage  of  a  dwelling-house 
or  in  any  building  not  a  dwelling-house,  but  in  which  is  a  room 
used  as  a  sleeping  apartment  and  not  actually  occupied  as  such 
at  the  time  of  the  commission  of  said  crime,  it  shall  be  burglary 
in  the  second  degree. 

Any  person  convicted,  according  to  due  course  of  law,  of 
the  crime  of  burglary  in  the  first  degree  shall  suffer  death;  and 
any  one  so  convicted  of  burglary  in  the  second  degree  shall 
suffer  imprisonment  in  the  state  prison  for  life,  or  for  a  term  of 
years,  in  the  discretion  of  the  court 

When  the  crime  charged  in  the  bill  of  indictment  is  burglary 
in  the  first  degree,  the  jury  may  render  a  verdict  of  guilty  of 
burglary  in  the  second  degree  if  they  deem  it  proper  so  to  do. 

Indietmeiit. — ^It  is  not  necessary  that  the  indictment  should  contain  an  aver- 
ment that  the  ofifence  was  committed  since  the  act  creating  the  different 
degrees,  where  the  proof  shows  that  the  offence  was  subsequent  to  the  act. 
Following  State  v.  Halford,  104  N.  C,  874,  and  distinguishing  State  v.  Wise, 
66  N.  C,  120.     Fleming,  107-905. 

Where  the  indictment  charges,  and  the  evidence  proves,  that  the  burglary 
was  committed  "on  the  nth  day  of  November,  A.  D.  1888,"  it  suflSciently 
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appears  that  the  ofience  was  committed  before  the  act  was  amended  (Laws 
1889,  c.  434,  ratified  March  ii|  1889),  to  enable  the  court  to  determine  whether 
the  punishment  ought  to  be  under  the  old  statute  or  the  statute  as  amended, 
and  the  judgment  will  not  be  arrested.  Distinguishing  State  v.  Wise,  66  N.  C, 
120,  and  State  v.  Massey,  97  N.  C,  465.    Halford,  I04>874. 

An  averment  that  the  breaking  was  with  intent  to  commit  larceny  is  sup- 
ported by  proof  that  the  entry  was  made  with  a  purpose  to  commit  robbery, 
since  to  rob  implies  to  steal  by  force.    lb. 

Degree. — ^The  jury  are  not  permitted  to  return  a  verdict  of  burglary  in  the 
second  degree  **if  they  deem  it  proper  so  to  do,'*  making  the  verdict  inde- 
pendent of  all  evidence,  but  one  charged  with  burglary  in  the  first  degree  may 
be  convicted  of  the  second  degree  if  the  evidence  establishes  that  grade  of  the 
crime.  This  is  in  analogy  to  a  verdict  of  manslaughter  on  indictment  for 
murder.     Fleming,  107-905. 

Where  the  indictment  charges  the  o£fence  as  in  the  old  form  without  alleg- 
ing that  the  dwelling-house  was  in  the  actual  occupation  of  any  one  at  the 
time  of  the  commission  of  the  crime,  the  defendant  cannot  be  convicted  of 
burglary  in  the  first  degree,  but  may  be  convicted  of  burglary  in  the  second 
degree.     Fleming,  107-905. 

Sec.  72  (995).  Burglary f  breaking  out  of  dweUing "house  in  the 
night'4ifne.  JR.  C,  c.  34,  8.  8.  12  Anne,  c.  7$  s.  3.  78  Oeo,  IV, 
c.  29,  8. 11.    24f  25  Vict.,  c.  96,  8.  51.    1889,  c.  434. 

If  any  person  shall  enter  the  dwelling-house  of  another  with 
intent  to  commit  any  felony  or  other  infamous  crime  therein, 
or  being  in  such  dwelling-house,  shall  commit  any  felony  or 
other  infamous  crime  therein,  and  shall,  in  either  case,  break 
out  of  the  said  dwelling-house,  in  the  night-time,  such  person 
shall  be  guilty  of  burglary. 

Sec,  73  (996).  Burglary;  breaking  into  certain  houses  or  build" 
ings,  a  misdemeanor.    1874-^75,  c.  166.    1879,  c.  323. 

If  any  person  shall  break  or  enter  a  dwelling-house  of  another 
otherwise  than  by  a  burglarious  breaking;  or  shall  break  and 
enter  a  storehouse,  shop,  warehouse,  banking-house,  counting- 
house,  or  other  building,  where  any  merchandise,  chattel, 
money,  valuable  security,  or  other  personal  property  shall  be; 
or  shall  break  and  enter  any  uninhabited  house,  with  intent  to 
commit  a  felony  or  other  infamous  crime  therein;  every  such 
person  shall  be  guilty  of  an  infamous  crime,  and  imprisoned  in 
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the  penitentiary  or  county  jail,  not  less  than  four  months,  nor 
more  than  ten  years. 

Ittdietmextt. — An  indktment  under  H  73  and  74  (Code,  H  996  and  997),  con- 
taining but  one  count,  alleging  that  defendant  ''unlawfully  and  wilfully  did 
enter,  in  the  night-time,  a  gin-house  in  which  there  was  cotton,  meal  and  other 
personal  property,  with  intent  to  commit  the  crime  of  larceny,"  and  that  ''he 
was  found  by  night  in  said  house,  with  intent  to  commit  the  crime  of  larceny," 
is  sufficient,  since  the  crimes  created  in  both  sections  are  of  a  cognate  char- 
acter, and,  though  the  biU  does  not  set  out  the  crimes  in  the  language  of  the 
statutes,  sufficient  matter  appears  to  enable  the  court  to  proceed  to  judgment. 
Tytus,  98-705. 

The  indictment  is  not  defective  because  it  charges  an  intent  to  commit  more 
than  one  offence.    Christmas,  101-749. 

Eridenoe. — Evidence  that  defendant  entered  a  dwelling-house'  in  the  night- 
time, having  no  right  to  be  there,  and  fled  on  being  discovered,  is,  in  the 
absence  of  any  explanation  on  his  part,  sufficient  to  be  left  to  the  jury.  Mc- 
Bryde,  97-393- 

Sec*  74:  (997)*    Burglary  or  other  felony;  the  intent  to  commit, 
an  infamous  crime.    24,  23  Vict,,  c,  96,  0.  58, 

If  any  person  shall  be  found  by  night,  armed  with  any  dangerous 
or  offensive  weapon,  with  the  intent  to  break  or  enter  a  dwelling, 
or  other  building  whatsoever,  and  to  commit  a  felony  or  other 
infamous  crime  therein;  or  shall  be  found  by  night,  having  in 
his  possession,  without  lawful  excuse,  any  pick-lock,  key,  bit  or 
other  implement  of  house-breaking,  or  shall  be  found  by  night 
in  any  such  building,  with  intent  to  commit  a  felony  or  other 
infamous  crime  therein,  such  person  shall  be  guilty  of  an  infa- 
mous crime,  and  punished  by  fine  or  imprisonment,  or  both,  in 
the  discretion  of  the  court. 
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Sec*  75  (S2)»    No  person  to  fire  woods  eoocept  his  own,  and  notice 
thereof  to  be  given.    JB.  C,  c.  16,  «•  1.    1777,  c.  123,  s.  2. 

No  person  shall  set  fire  to  any  woods,  except  it  be  his  own 
property;  nor  in  that  case,  without  first  giving  notice  in  writing 
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to  all  persons  owning  lands  adjoining  to  the  woodlands  intended 
to  be  fired,  at  least  two  days  before  the  time  of  firing  such  woods, 
and  also  taking  effectual  care  to  extinguish  such  fire  before  it 
shall  reach  any  vacant  or  patented  lands  near  to  or  adjoining  the 
lands  so  firedi 

See.  70  (S3).    Ftnalty  fifty  doltargf  gvUty  of  a  miBdemeanor, 
a.C.,e.l6,a.2.    1777,  c.  123,  a.  1. 

Every  person  wilfully  offending  against  the  preceding  section 
shall,  for  every  such  offence,  forfeit  and  pay  to  any  person  who 
will  sue  for  the  same  fifty  dollars,  and  be  liable  to  any  one  injured 
in  an  action,  and  shall  moreover  be  guilty  of  a  misdemeanor. 


CERTIORARI  AND  RECORDARI. 

5ec.  77  (545).    Writs  of  certiorari,  recordari,  and  supersedeas. 
1874-'e,  c.  109. 

Writs  of  ceriiorari,  recordari  and  supersedeas  are  hereby 
authorized  as  heretofore  in  use.  The  -wnXs  oi  ceriiorari  a.-ad. 
recordari,  when  used  as  substitutes  for  an  appeal,  may  issue 
when  ordered  upon  the  applicant  filing  a  written  undertaking 
for  the  costs  only;  but  the  supersedeas,  to  suspend  execution, 
shall  not  issue  until  an  undertaking  is  filed,  or  a  deposit  made 
to  secure  the  judgment  sought  to  be  vacated,  as  in  cases  of 
appeal  where  the  execution  is  stayed. 

Prajer  IbT  inttrnction  omlttad  b;  Jnd^  in  cms  itttled.— An  application  for  a 
eerliorari  which  avers  that  a  special  prayer  for  instruction  was  asked  in  writ- 
ing and  in  proper  time,  and  was  refused  and  exception  noted,  will  be  denied 
when  it  is  not  alleged  that  such  exception  was  set  out  in  the  appellant's  case 
on  appeal,  since  if  appellant  did  not  set  It  out  as  an  exception  in  his  case  on 
appeal,  he  cannot  complain  that  the  judge  did  not  incorporate  it  in  the  "case 
settled"  by  him.  Had  the  exception  been  set  out  in  the  appellant's  atate- 
niKTit  i,f  the  case,  and  the  judge  had  omitted  such  prayer  and  the  exception 
for  ii-;  refusal  from  the  case  settled,"  a  ceriiorari  would  lie  to  have  them 
iucorpiirated.     Black,  log—. 

Clerk  rehuiug  to  land  traniCTlpt  nntU  Mrt  paid.— Where  the  clerk  refuses  to 
send  11^)  the  case  on  appeal  until  the  cost  of  the  transcript  is  paid,  a  certiorari 
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will  be  issued  to  bring  up  the  transcript,  since  the  clerk  is  not  entitled  to  his 
cost  for  the  transcript  in  advance  in  criminal  actions.    Nash,  109—. 

Wlien  motion  to  discharge  prisoner  is  denied. — Where  a  motion  to  discharge  a 
prisoner  after  a  mistrial  is  denied,  the  proper  method  to  have  the  alleged 
errors  in  ordering  the  mistrial  reviewed  is  by  a  petition  for  a  certiorari  in  due 
form,  setting  forth  the  grounds  of  the  application.     Locke,  86-647. 

Omissions  by  Judge  in  case  settled  not  made  by  orersigbt. — A  certiorari  to  correct 
a  case  on  appeal  will  not  be  granted  when  it  appears  that  the  omissions  com- 
plained of  were  not  made  by  the  judge  by  inadvertence  or  oversight,  and  there 
is  no  reason  to  believe  that  he  would  amend  the  case  if  given  opportunity. 
Sloan,  97-499- 

Averments  in  apphcation  contradicting  ease  settled. — Where  the  case  on  appeal 
is  settled  by  the  judge  after  a  full  hearing  has  been  accorded,  and  the  action 
of  the  court  has  been  careful  and  considerate,  no  occasion  for  interference  is 
presented,  and  the  court  cannot  listen  to  averments  that  contradict  the 
statement  of  the  court.    Gooch,  94-982. 

Appellee's  ol^ectionB  in  Ibrm  of  counter-case. — It  is  no  objection  to  the  objections 
filed  by  the  appellee  to  the  appellant's  case  that  it  is  in  the  form  of  a  counter- 
case,  and  not  of  specific  objections.     Gooch,  95-982. 

Becordari  to  liave  case  docketed, — A  warrant  for  bastardy  was  returnable  at  10 
A.  M.,  but  the  justice,  of  his  own  motion,  and  without  notice  to  prosecutrix, 
changed  the  place  of  trial  to  a  place  eight  miles  distant  and  in  another  town- 
ship, and  the  hour  of  hearing  to  i  P.  m.  It  was  raining,  the  roads  were  '*  in  a 
wretched  condition,*'  and  prosecutrix  protested  because  she  had  no  means  of 
riding  to  the  place  of  trial.  The  justice  tried  the  case  in  the  absence  of  prose- 
cutrix and  the  state's  witnesses,  and  discharged  defendant.  The  prosecutrix 
gave  notice  of  appeal,  and  the  justice  promised  to  send  up  the  papers,  but 
failed  to  do  so,  assigning  as  a  reason  the  non-payment  of  his  fees:  Held^  that 
on  the  case  being  brought  up  by  recordari^  a  motion  to  docket  the  case  was 
properly  granted.    Warren,  100-489. 

When  averment  of  merits  in  application  nnnecessary.  —In  such  case  the  appeal 
having  been  lost  by  the  conduct  of  the  justice,  an  averment  of  merits  in  the 
application  for  the  recordari  was  unnecessary.    Warren,  Too-489. 

Wken  writ  granted  witbont  security.— A  recordari  may  be  granted  without 
giving  security  when  no  execution  is  stayed  and  no  default  is  imputable  to  the 
relator.     Warren,  100-489. 

Writ  granted  in  Ibrma  pauperis. — A  writ  of  recordari  may  be  granted  in  forma 
pauperis.    Warren,  100-489. 

Vo  appeal  from  order  docketing  a  case. — An  appeal  from  an  order  docketing  a 
case  brought  up  on  recordari  is  premature  and  may  be  dismissed.  Warren, 
100-489. 
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Appeal  without  merit  dismiMed  thougli  tnuiscript  defectire. — ^Where  a  defective 
transcript  is  filed,  the  supreme  court,  ordinarily,  will  direct  a  writ  of  certiorari^ 
but  if  it  is  apparent  from  the  case  settled  that  the  appeal  is  without  merit,  it 
will  be  dismissed.     Preston,  104-733. 

Certiorari  Ibr  the  state  on  reAisal  of  motion  to  amend  the  record. — A  certiorari ^ 
as  a  remedial  writ,  will  be  granted  on  behalf  of  the  state  in  a  criminal  action, 
under  the  supervisory  power  conferred  upon  this  court  by  section  eight,  article 
four  of  the  constitution,  where  it  appears  in  the  petition  that  the  superior 
court,  on  motion  of  the  state  to  amend  the  record  of  a  trial  so  as  to  make  it 
speak  the  truth,  refused  to  hear  evidence  in  support  of  the  motion  on  the 
ground  of  a  want  of  power.     Swepson,  83-584. 

Case  settled  by  jnd^  condnsively  true. — An  application  for  a  certiorari^  which 
states  that  the  case  as  prepared  by  the  trial  judge  after  disagreement  of  coun- 
sel, erroneously  states  that  certain  objectionable  evidence  was  withdrawn  from 
the  jury  when  in  fact  it  was  not  so  withdrawn,  must  be  denied.  The  case  as 
prepared  by  the  judge  on  disagreement  of  counsel  must  be  accepted  as  conclu- 
sively true.     Gay,  94-821. 

Application  to  correct  statement  in  regard  to  punishment  denied.  — Where  the  appli- 
cation is  made  for  the  purpose  of  correcting  certain  statement  of  fact  as  to 
what  transpired  after  judgment  in  an  effort  to  obtain  a  modification  of  the 
sentence,  it  must  be  denied,  since,  as  the  punishment  is  a  matter  of  discretion, 
it  must  also  be  a  matter  of  discretion  whether  the  court  will  hear  evidence  for 
a  modification  of  the  judgment.     Miller,  94-902. 

Judgment  not  vacated  until  statute  complied  with. — A  judgment  in  a  criminal 
action  is  not  vacated  by  an  appeal  until  the  statutory  requirements  are  com- 
plied with.     Bennett,  93-503. 

Appeal  lost  by  conduct  of  adversary. — Where  a  party  has  lost  his  appeal  by  the 
conduct  of  his  adversary  his  remedy  is  by  certiorari^  and  not  by  motion  for  a 
new  trial.    Bennett,  93-503. 

Frivolous  appeal. — Where  the  transcript  fails  to  show  that  a  court  was  held,  or 
that  a  grand  jury  presented  the  indictment,  and  when  it  appears  from  the  case 
on  appeal  that  the  grounds  on  which  defendant  appealed  are  frivolous,  the 
appeal  will  be  dismissed.    McDowell,  93-541. 

A  certiorari  will  not  be  granted  when  it  appears  from  the  case  on  appeal 
that  there  are  no  merits  in  the  case.    lb. 

Certiorari  from  one  superior  court  to  another  on  removal. — On  removal  from  one 
superior  court  to  another  the  latter  court  may  issue  a  certiorari  to  the  former, 
directing  a  more  perfect  transcript  to  be  certified.     Collins,  14  (3  Dev.),  118. 

Certiorari  instead  of  appeal  from  interlocutory  judgment. — While  no  appeal  lies, 
in  state  cases,  from  an  interlocutory  order  or  judgment,  yet  where  a  matter 
involves  the  power  of  a  superior  court  and  error  in  its  exercise,  as  where  the 
judge  improperly  discharges  a  jury  and  refuses  to  discharge  the  prisoner,  the 
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record  below  may  be  brought  op  for  review  by  a  writ  of  certiorari  in  the  nature 
of  a  writ  of  error,    Jefferson,  66-309. 

SfliBct  of  the  writ. — ^The  granting  of  a  certiorari  has  the  same  effect  as  an 
appeal  as  to  a  stay  of  execution,  and  where  the  defendant  has  been  committed 
to  jail  in  execution  of  the  Judgment,  he  is,  after  the  writ  has  been  granted, 
entitled  to  bail  pending  the  hearing  of  the  case  in  the  supreme  court.  Walters, 
97-489. 
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Sec.  78  (999).  CoMratU^n  with  malice  afarethougJU.  JR.  C,  c, 
3d,  s.  4.    1831,  c.  40,  ».  1.    1868-^9,  c.  167,  8.  C. 

If  any  person,  of  malice  aforethought,  shall  unlawfully  cas- 
trate any  other  person,  or  cut  off,  maim,  or  disfigure  any  of  the 
privy  members  of  any  person,  with  intent  to  murder,  maim, 
disfigure,  disable  or  render  impotent  such  person,  the  person 
so  offending  shall  suffer  imprisonment  in  the  penitentiary  for 
not  less  than  five  nor  more  than  sixty  years. 

Sec  79  (1000).  Castration  or  maiming  without  malice  afore- 
thought. B.  C,  c.  34,  8.  47.  1754,  c.  50.  1791,  c.  339,  8S. 
2,3.    1831,  c.  40,  8.  2. 

If  any  person  shall,  on  purpose  and  unlawfully,  but  without 
malice  aforethought,  cut  or  slit  the  nose,  bite  or  cut  off  a  nose, 
lip  or  ear,  or  disable  any  limb  or  member  of  any  other  person, 
or  castrate  any  other  person,  or  cut  off,  maim,  or  disfigure  any 
of  the  privy  members  of  any  other  person,  with  intent  to  kill, 
maim,  disfigure,  disable  or  render  impotent  such  person;  the 
person  so  offending  shall  be  imprisoned  in  the  county  jail  or 
penitentiary  not  less  than  six  months  nor  more  than  ten  years, 
and  fined,  in  the  discretion  of  the  court. 

What  degree  of  diBfigorement  sufficient. — Where  the  maim  consisted  in  biting  ofif 
an  ear,  it  is  not  necessary  that  the  whole  ear  should  have  been  bitten  o£f,  but 
it  is  sufficient  if  enough  is  taken  off  to  alter  and  impair  the  natural  personal 
appearance,  and  render  the  person  less  comely  to  ordinary  observation. 
Gerkin,  23  (i  Ired.),  121. 

Indictment. — On  indictment  for  biting  off  an  ear,  it  is  not  necessary  to  state 
whether  it  was  the  right  or  left  ear.     Green,  29  (7  Ired.),  39. 
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Iwndm  on  dttedant  to  show  that  the  act  wai  in  self-defbneo. — Where  defendant 
ffl  •  fight  bit  off  the  prosecutor's  ear,  it  is  incumbent  on  him  to  satisfy  the 
jury  that  the  act  was  done  in  self-defence,  and  though  the  jury  should  believe 
that  the  severance  was  the  result  of  the  violent  manner  in  which  the  com- 
batants were  separated,  yet  if  the  biting  was  intentional,  the  maiming  is  still 
presumed  to  be  **on  purpose  "  unless  defendant  satisfies  the  jury  that  it  was 
an  act  of  self-defence.    Skidmore,  87-509. 


CIGARETTES. 

Sec.  80,    Cigarettes;  unlawful  to  sell  to  "minors.    189 If  c.  276. 

It  shall  be  unlawful  for  any  person,  firm  or  corporation  to 
sell,  give  away  or  otherwise  dispose  of,  directly  or  indirectly, 
cigarettes  or  tobacco  in  the  form  of  cigarettes,  or  cut  tobacco  in 
any  form  or  shape  which  may  be  used  or  intended  to  be  used 
as  a  substitute  for  cigarettes,  to  any  minor  under  the  age  of 
seventeen  years,  and  any  one  violating  the  provisions  of  this 
act,  or  any  person  or  persons  aiding,  assisting  or  abetting  the 
violations  thereof  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  shall  be  punished  by  fine  or  imprisonment  in  the 
discretion  of  the  court. 

Any  person  who  shall  or  may  aid  or  assist  any  such  minor 
child  in  obtaining  the  possession  of  cigarettes  or  tobacco  in  any 
form  used  as  a  substitute  therefor,  by  whatsoever  name  it  may 
be  called,  shall  be  guilty  of  a  misdemeanor,  and  upon  con- 
viction, shall  be  fined  or  imprisoned  in  the  discretion  of  the 
court. 


COMMITMENT. 

Sec.  81  (1238).    What  the  commitment  shaU  set  forth.    1808^-9, 
e.  178 f  sub  chap.  4,  s.  17* 

The  commitment  to  the  county  prison  shall  set  forth: 
(i)  The  name  of  the  guilty  person; 

(2)  The  nature  of  the  oflFence  of  which  he  is  convicted  and 
the  date  of  the  trial ; 


COMMITMENT.  ^^ 

(3)  The  period  of  his  imprisonment; 

(4)  It  shall  be  directed  to  the  sheriflF  of  the  county,  or  to  the 
keeper  of  the  county  jail,  and  shall  direct  him  to  keep  the 
prisoner  for  the  time  stated,  or  until  discharged  by  law; 

(5)  The  name  of  the  constable  or  other  officer  required  to 
execute  it; 

(6)  It  shall  be  signed  by  the  justice  and  be  dated. 

See*  82  (1163).    What  every  commitfnent  shall  state.    1868-'9f 
c.  178 f  9ub  chap*  3,  s*  32. 

Every  commitment  to  prison  of  a  person  charged  with  crime 
shall  state: 

(i)  The  name  of  the  person  charged; 

(2)  The  character  of  the  offence  with  which  he  is  charged; 

(3)  The  name  and  office  of  the  magistrate  committing  him; 

(4)  The  manner  in  which  he  may  be  discharged;  if  upon  giv- 
ing recognizance  or  bail,  the  amount  of  said  recognizance,  the 
condition  on  the  performance  of  which  it  shall  be  discharged, 
and  the  persons  or  magistrate  before  whom  the  bail  may  justify; 

(5)  The  court  before  which  the  prisoner  shall  be  sent  for 
trial. 

BefbetlTe  mittimiiB. — One  who  forcibly  and  violently  rescues  a  prisoner  from 
custody,  is  guilty  though  the  mittimus  under  which  the  officer  is  acting 
simply  commands  the  jailer  to  take  the  body  of  defendant  and  him  safely 
keep  in  the  common  jail  until  discharged  according  to  law.  The  insufficiency 
of  the  mittimus  cannot  be  taken  advantage  of  by  third  persons  in  such  man- 
ner though  the  jailor  may  have  been  authorized  to  refuse  the  prisoner  until  a 
more  perfect  mittimus  was  sent,  or  the  defendant  could  have  inquired  into  the 
legality  of  his  imprisonment  by  habeas  corpus,    Armistead,  106-639. 

8ec.  83  (1164).    To  what  jail  prisoner  shall  he  committed, 
1868''*9,  c.  178,  sub  chap.  2,  s.  33. 

All  persons  committed  to  prison  before  conviction  shall  be 
committed  to  the  jail  of  the  county  in  which  the  examination 
is  had,  or  to  that  of  the  county  in  which  the  offence  is  charged 
to  have  been  committed:  Provided^  if  the  jails  of  these  coun- 
ties are  unsafe  or  injurious  to  the  health  of  prisoners,  the  com- 
mitting magistrate  may  commit  to  the  jail  of  any  other  con- 
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venient  county.  And  every  sheriflf  or  jailer  to  whose  jail  any 
person  shall  be  committed  by  any  court  or  magistrate  of  com- 
petent jurisdiction,  shall  receive  such  prisoner  and  give  a 
receipt  for  him,  and  be  bound  for  his  safe  keeping  as  prescribed 
by  law. 

Sec.  84  (1174).    Persons  to  be  imprisoned  in  county  jail;  excep- 
tion as  to  a  sheriff.    JR.  C,  c.  3^^  s.  3.    5  Hen.  IV,  c.  10. 

No  person  shall  be  imprisoned  by  any  judge,  court,  justice 
of  the  peace,  or  other  peace  officer,  except  in  the  common  jail 
of  the  county :  Provided^  that  whenever  the  sheriff  of  any  county 
shall  be  imprisoned,  he  may  be  imprisoned  in  the  jail  of  any 
adjoining  county. 


CONCEALED  WEAPONS. 

Sec.  85  (1005).  Concealed  weapons;  the  carrying  of  unlawfully , 
a  misdemeanor.  1879,  c.  127.  1883,  c.  81.  1887,  c  €8. 
1891,  c  55. 

If  any  one,  except  when  on  his  own  premises,  shall  carry 
concealed  about  his  person  any  pistol,  bowie  knife,  dirk,  dagger, 
slungshot,  loaded  cane,  brass,  iron  or  metallic  knuckles  or  razor 
or  other  deadly  weapon  of  like  kind,  he  shall  be  guilty  of  a  mis- 
demeanor, and  fined  not  exceeding  fifty  dollars  nor  less  than 
thirty  dollars,  or  imprisoned  not  exceeding  thirty  days  at  the 
discretion  of  the  court.  And  if  any  one,  not  being  on  his  own 
lands,  shall  have  about  his  person  any  such  deadly  weapon,  such 
possession  shall  be  prima  fade  evidence  of  the  concealment 
thereof.  This  section  shall  not  apply  to  the  following  persons: 
officers  and  soldiers  of  the  United  States  army,  civil  officers  of 
the  United  States  while  in  the  discharge  of  their  official  duties, 
officers  and  soldiers  of  the  militia  and  the  state  guard  when 
called  into  actual  service,  officers  of  the  state,  or  of  any  county, 
city  or  town,  charged  with  the  execution  of  the  laws  of  the  state 
nor  to  the  duly  commissioned  officers  of  the  Pinion  Detective 
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Agency  within  this  state,  when  acting  in  the  discharge  of  their 
official  duties. 

statute  constitiitional.  "This  statute  is  not  in  conflict  with  Const.  N.  C,  art.  i, 
s.  24  giving  citizens  the  **  right  to  keep  and  bear  arms.'*    Speller,  86-697. 

Bateher's  knift  a  deadly  weapon. — A  butcher's  knife  eleven  inches  long  with  a 
sharp  pointed  and  sharp  edged  blade  six  inches  long,  and  one  and  one-fourth 
inches  wide,  is  a  deadly  weapon  within  the  meaning  of  the  statute.     Erwin, 

91-545. 

Fotsession  prima  ikcie  evidence.— The  possession  of  a  pistol  o£f  one's  own  prem- 
ises is  prima  facie  evidence  of  concealment  and  of  the  criminal  intent. 
McManus,  89-555. 

Who  may  be  convicted— the  intent. — The  jury  returned  a  special  verdict  in  which 
they  find  that  defendant  carried  a  pistol  concealed  in  his  pocket  from  a  store 
where  he  had  purchased  it  to  another  about  three  hundred  yards  distant  for  the 
purpose  of  having  it  packed  with  other  goods,  and  that  he  had  no  criminal 
intent  in  doing  so:  Held^  that  defendant  was  not  guilty.     Gilbert,  87-527. 

Hunting. — ^If  one  carry  a  pistol  off  his  own  premises  concealed  about  his  per- 
son, for  the  purpose  of  hunting,  he  is  guilty.     Woodfin,  87-526. 

Hinor  son  on  fiither's  land. — A  minor  son  living  with  his  father,  who  carries  a 
pistol  concealed  about  his  person,  in  the  public  road  running  over  the  lands  of 
his  father,  without  going  off  his  father's  land,  is  not  guilty.    Hewell,  90-705. 

Threats  by  prosecntor  no  ezcnse. — ^The  fact  that  the  prosecutor  had  made  threats 
of  violence  against  defendant  and  that  he  thought  it  necessary  to  carry  the 
pistol  for  his  own  protection,  is  no  excuse  for  violating  the  statute.  Speller, 
86-697. 

Pistol  bnckled  axonnd  the  body. — Carrying  a  pistol  buckled  around  the  body 
without  a  scabbard  and  naked  on  a  belt  is  not  a  violation  of  the  statute. 
Roten.  86-701. 

Tenants — servants. — One  who  is  in  the  occupation  of  land  as  a  tenant,  or 
agent,  or  overseer,  cannot  be  convicted  of  the  offence  of  carrying  concealed 
weapons,  but  a  mere  servant  or  hireling  can.    Terry,  93-585. 

Carrying  pistol  fbr  purpose  of  trading. — One  who  carries  a  pistol  concealed  in 
his  pocket  a  distance  of  six  miles,  off  his  own  premises,  for  the  purpose  of 
trading  it  off,  is  not  guilty,  if  the  jury  believe  that  such  was  his  only  purpose. 
Harrison,  93-605. 

To  deliver  to  owner. — One  who  carries  a  pistol  off  his  own  premises  in  his 
pocket  for  the  purpose  of  delivering  it  to  the  owner  who  had  sent  him  for  it, 
is  not  guilty.    Brodnax,  91-543. 

Offlcers. — Neither  a  deputy  marshal  of  the  United  States,  nor  any  other 
civil  officer,  has  a  right  to  carry  a  concealed  weapon  about  his  person  while 
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off  his  own  premises  unless  he  is  actually  engaged  in  the  discharge  of  his 
official  duty ;  and  the  burden  is  on  him  to  show  that  fact.    Hayne,  88-625. 

Defendant  testiiSfliig  in  his  own  behalf. — Where  defendant  testifies  in  his  own 
behalf,  he  may  be  compelled  ^o  answer  whether  he  has  carried  a  concealed 
weapon  about  his  person  while  off  his  own  premises  within  two  years  preced- 
ing the  indictment,  since  by  offering  himself  as  a  witness  he  waives  his  con- 
stitutional right  not  to  answer  questions  tending  to  criminate  him.  Allen, 
107-805. 


CONTRACTORS  OR  ARCHITECTS. 

Sec*  86m    Contradors  must  furnish  sttUement  of  sufns  due  iabor^ 
ers  to  owner  of  building  buiU  or  repaired*    1887 9  c.  67 • 

Any  contractor  or  architect  who  shall  fail  to  furnish  an  item- 
ized statement  of  the  sums  due  to  every  one  of  the  laborers, 
mechanics  or  artisans  employed  by  him,  or  the  amount  due  for 
materials,  before  receiving  any  part  of  the  contract  price,  shall 
be  guilty  of  a  misdemeanor,  and  upon  conviction,  shall  be  fined 
or  imprisoned,  or  both,  in  the  discretion  of  the  court. 

Note. — Laws  1887,  c.  67,  requires  the  contractor  to  furnish  the  owner,  or 
his  agent,  of  any  building  or  vessel  built  or  repaired,  an  itemized  statement 
of  the  sums  due  laborers  before  receiving  the  contract  price,  and  the  owner 
to  retain  sufficient  to  pay  laborers;  and  Laws  1891,  c.  203,  makes  the  provisions 
of  the  act  of  1887  applicable  to  all  contracts  and  sub-contracts  made  by  any 
railroad  company  or  other  corporation  or  their  authorized  agents. , 


CONCEALING  BIRTH  OF  CHILD. 

Sec.  87  (1004).  Concealing  birth  of  child.  JR.  C,  c.  34,  s.  28. 
1818,  c.  985.  1883,  c  390.  2 1  Jac.  1,  c.  27.  43  Geo.  Ill, 
c.  58,  s.  3.    9  Geo.  I V,  c.  31,  s.  14. 

If  any  woman  or  other  person  shall  by  secretly  burying  or 
otherwise  disposing  of  the  dead  body  of  a  new  bom  child  of 
such  woman,  or  any  other  woman,  or  endeavors  to  conceal  the 
birth  of  such  child,  such  person  shall  be  guilty  of  a  misde- 
meanor, and  punished  by  fine  or  imprisonment,  or  both,  such 
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imprisonment  to  be  in  the  county  jail  or  penitentiary,  at  the 
discretion  of  the  court:  Provided^  that  the  imprisonment  in  the 
penitentiary  shall  in  no  case  exceed  a  term  of  ten  years:  Pro- 
vided further^  that  nothing  in  this  section  shall  be  construed  to 
prevent  the  mother,  who  may  be  guilty  of  the  homicide  of  her 
child,  from  being  prosecuted  and  punished  for  the  same  accord- 
ing to  the  principles  of  the  common  law.  And  any  person 
aiding,  counseling  or  abetting  any  woman  in  concealing  the 
birth  of  her  child,  shall  be  guilty  of  a  misdemeanor. 

Indictment. — An  indictment  for  concealing  the  birth  of  a  child  *'by  then 
and  there  secretly  placing  and  leaving  the  dead  body  of  said  child  in  a  secret 
place,"  is  sufficient.    Stewart,  93-539. 

Tormer  conviction. — A  former  conviction  for  concealing  the  birth  of  a  bastard 
child  is  no  defence  to  an  indictment  for  the  murder  of  such  child.    Morgan, 

95-641. 

Fdrmer  conviction  mnit  bo  pleaded. — Former  conviction,  or  acquittal,  must  be 
pleaded  to  be  available,  it  cannot  be  considered  on  a  motion  in  arrest  of 
judgment.     Morgan,  95-641. 


CONSTITUTION. 

Xlie  of  bicycle  on  road. — A  statute  forbidding  the  use  of  bicycles  on  a  certain 
road,  unless  permitted  by  the  superintendent  of  the  road,  is  not  unconstitu- 
tional.   Yopp,  97-477. 

Snftctbig  clante  of  etatnte. — A  statute  without  the  enacting  clause,  '*The 
General  Assembly  of  North  Carolina  do  enact,"  is  inoperative  and  void. 
Patterson,  98-660. 

Appointment  of  Jndge. — Upon  the  death  of  one  of  the  judges  of  the  superior 
courts,  and  before  the  appointment  of  his  successor,  the  governor  has  the 
authority,  under  Const  N.  C,  art  4,  2  ^i,  to  require  one  of  the  other  judges  to 
hold  one  or  more  specified  terms  of  the  court  in  the  district  assigned  to  the 
deceased  jndge.    Davis,  J.,  dissenting.    I^wis,  107-967. 

The  statute  authorizing  the  governor  to  appoint  special  terms  of  the  superior 
courts  is  not  unconstitutional,  and  in  appointing  such  special  terms,  thejgover- 
nor  may  commission  a  judge  to  hold  a  court  for  the  trial  of  both  civil  and 
criminal  cases,  though  the  judge  who  asked  for  a  special  term  only  certified 
an  accumulation  of  dvil  cases.    Ketchey,  70-621. 
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Crime  committed  in  aaotlier  itate. — The  legislature  of  this  state  cannot  define 
and  punish  crimes  committed  in  another  state.    Knight,  4  (Tay.),  44. 

mne  memlMrs  of  grand  Jory  instead  of  twelye. — An  act  of  the  legislature  making 
the  concurrence  of  nine  members  of  the  grand  jury  su£ficient,  is  unconstitu- 
tional.   Barker,  107-913. 


CONTEMPT. 

^Sec.  88  (SOO).    Disobedience  to  order;  punishment •    C.  C  JP.,  «• 
274.    1809-^70,  c.  79,  n.  3. 

If  any  person,  party,  or  witness,  disobey  an  order  of  the  court 
or  judge  or  referee,  duly  served,  such  person,  party  or  witness, 
may  be  punished  by  the  judge  as  for  a  contempt.  And  in  all 
cases  of  commitment  under  this  sub  chapter,  the  person  com- 
mitted may  in  case  of  inability  to  perform  the  act  required,  or 
to  endure  the  imprisonment,  be  discharged  from  imprisonment 
by  the  judge  committing  him,  or  the  judge  having  jurisdiction, 
on  such  terms  as  may  be  just. 

Deitendant  may  be  indicted  as  weU  as  panlshed  fbr  contempt.  —If  the  act  which 
constitutes  the  contempt  is  an  offence  against  the  criminal  law,  it  may  be  pros- 
ecuted as  such  though  the  contempt  has  already  been  punished.  Griffin, 
98-225. 

Alternative  Judgment.— A  sentence  to  **pay  a  fine  of  $40,  and  in  default 
thereof  be  imprisoned  thirty  days,"  is  erroneous,  since  alternative  judgments 
are  not  allowed.    Deaton,  105-59. 

Sec,  89  (648).     What  constitutes  conteniiH.    18ip8''9,e.  177 f^s.  1. 
1870'*1,  c.  216,  ss.  2, 8. 

Any  person  guilty  of  any  of  the  following  acts  may  be  pun- 
ished for  contempt: 

(i)  Disorderly,  contemptuous,  or  insolent  behavior  committed 
during  the  sitting  of  any  court  of  justice,  in  immediate  view 
and  presence  of  the  court,  and  directly  tending  to  interrupt  its 
proceedings,  or  to  impair  the  respect  due  its  authority; 

(2)  Behavior  of  the  like  character  committed  in  the  presence 
of  any  referee  or  referees,  while  actually  engaged  in  any  trial  or 
hearing  pursuant  to  the  order  of  any  court,  or  in  the  presence 
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of  any  jury  while  actually  sitting  for  a  trial  of  a  cause,  or  upon 
any  inquest  or  other  proceedings  authorized  by  law; 

(3)  Any  breach  of  the  peace,  noise  or  other  disturbance  directly 
tending  to  interrupt  the  proceedings  of  any  court; 

(4)  Wilful  disobedience  of  any  processs  or  order  lawfully 
issued  by  any  court; 

(5)  Resistance  wilfully  offered  by  any  person  to  the  lawful  order 
or  process  of  any  court; 

(6)  The  contumacious  and  unlawful  refusal  of  any  person  to 
be  sworn  as  a  witness,  or  when  so  sworn,  the  like  refusal  to 
answer  any  legal  and  proper  interrogatory; 

(7)  The  publication  of  grossly  inaccurate  reports  of  the  pro- 
ceedings in  any  court,  about  any  trial,  or  other  matter  pending 
before  said  court,  made  with  intent  to  misrepresent  or  to  bring 
into  contempt  the  said  court;  but  no  person  can  be  punished  as 
for  a  contempt  in  publishing  a  true,  full  and  fair  report  of  any 
trial,  argument,  decision  or  proceeding  had  in  court; 

(8)  Misbehavior  of  any  officer  of  the  court  in  any  official  trans- 
action; 

(9)  The  several  acts,  neglects  and  omissions  of  duty,  malfeas- 
ances, misfeasances,  and  nonfeasances,  above  specified  and 
described,  shall  be  the  only  acts,  neglects  and  omissions  of  duty, 
malfeasances,  misfeasances  and  nonfeasances  which  shall  be  the 
subject  of  contempt  of  court.  And  if  there  be  any  parts  of  the 
common  law  now  in  force  in  this  state  which  recognized  other 
acts,  neglects,  omissions  of  duty,  malfeasances,  misfeasances  and 
nonfeasances  besides  those  specified  and  described  above,  the 
same  are  hereby  repealed  and  annulled. 

Costs — prima  fecie  guilty.— One  who  is  prima  facie  guilty  of  a  contempt  in 
disobeying  an  order  of  court  may  be  required  to  pay  the  costs,  though  he 
purge  himself  of  any  intentional  disobedience  to  the  order  and  the  rule  is  dis- 
charged.    Bond  V.  Bond,  69-97. 

County  commissioners — mandamus. — County  commissioners  cannot  be  put  in 
contempt  for  failure  to  pay  a  debt  against  the  county  in  obedience  to  a  writ  of 
tnandamuSf  when  the  fund  raised  by  taxation  is  the  full  constitutional  limit, 
and  all  of  it  is  required  to  meet  the  necessary  expenses  of  the  county  govern- 
ment.   Cromartie  v.  Commissioners,  87-134. 


84  CONTEMPT. 

/■4fmMit  ailraiad  bj  miprame  oovt  Imooiam  isal* — After  a  judgment  of  ft  sub- 
ordinate court  impoeing  a  punishment  for  disobedience  of  its  order  has  been 
affirmed  by  the  supreme  court  it  becomes  final,  and  the  superior  court  has  no 
power  to  remit  or  modify  it.    Griffin,  98-225. 

AdTiee  of  attorney  no  excuse. — A  party  who  intentionally  violates  an  inter- 
locutory judgment  of  the  court  is  guilty  of  contempt,  although  he  may  have 
acted  in  good  faith  upon  professional  advice  honestly  given.    Green  v.  Griffin, 

95-50. 

Alimony  not  a  debt. — An  allowance  decreed  to  a  wife  pending  an  action  by  her 
against  her  husband  for  divorce  is  not  a  debt  within  the  meaning  of  the  con- 
stitution, and  the  defendant  may  be  held  to  answer  a  rule  for  contempt  in 
default  of  payment     Pain  v.  Pain,  80-322. 

Findings  of  fitct  by  justice  not  concliuive. — ^Though  on  appeal  from  the  superior 
to  the  supreme  court  the  findings  of  fact  by  the  superior  court  are  conclusive, 
it  is  otherwise  on  appeal  from  a  subordinate  court  to  the  superior  court,  since 
the  case  is  to  be  heard  in  the  superior  court  de  novo,  and  it  is  the  duty  of  the 
judge  to  review  the  findings  of  fact  of  the  subordinate  court  as  well  as  the 
rulings  of  law,  and  the  judge,  in  furtherance  of  justice,  may  hear  additional 
testimony,  either  orally  or  by  affidavit,  in  making  up  his  own  findings  of  fact 
Deaton,  105-59. 

Clerk  of  iuperior  court  reftising  to  send  transcript. — A  clerk  who  wilfully  refuses 
to  make  out  the  transcript  of  a  record  on  appeal  may  be  attached  for  contempt 
Te-gan-tossee  v.  Rogers,  2  Hawks,  567. 

Disavowal  of  intent  not  snfficient,  when. — One  who  wilfully  disobeys  a  judicial 
mandate  is  guilty  of  contempt  whether  an  indignity  to  the  court  or  contempt 
of  its  authority  was  intended  or  not,  and  a  disavowal  of  the  imputed  intent 
cannot  purge  the  contempt  nor  exonerate  the  defendant.  The  rule  that  a  dis- 
avowal of  the  intent  purges  the  contempt  is  confined  to  '*  the  class  of  cases 
where  the  intention  to  injure  constitutes  the  gravamen  ''  of  the  ofience.  Baker 
V.  Cordon,  86-ri6. 

Kistake  as  to  the  meaning  of  donbtM  langnage  an  excuse. — A  mistaken  interpre- 
tation of  doubtful  language  used  in  an  order  of  court  is  a  defence  to  a  charge 
for  contempt  in  disobeying  the  order,  but  where  the  language  is  plain  and  the 
attempt  is  made  to  escape  the  force  and  defeat  the  manifest  purposes  of  the 
order  by  indirection,  the  penalty  must  be  enforced,  or  the  court  would  be 
unable  to  perform  many  of  its  most  important  functions.  Baker  v.  Cordon, 
86-116. 

Jury  not  allowed. — ^The  defendant  in  contempt  proceedings  is  not  entitled  to 
a  jury  trial  upon  the  controverted  facts,  though  the  judge,  in  his  discretion, 
may  avail  himself  of  a  jury  and  have  their  verdict  upon  a  disputed  and  doubt- 
ful matter  of  fact    Deaton,  105-59. 

Failnre  to  pay  money  into  court  under  order. — Where  a  party  is  ordered  to  pay 
money  into  court  or  be  attached  for  contempt  in  failing  to  do  so,  and  swears 
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that  after  every  effort  it  is  out  of  his  power  to  pay  it,  the  rule  will  be  dis- 
charged,, since  the  coart  will  not  require  an  impossibility  nor  imprison  a  man 
pezpetually  for  a  debt;  but  where,  on  a  return  to  the  rule,  he  does  not  swear 
that  he  cannot  borrow  the  money,  but  does  show  that  he  has  some  personal 
property,  though  exempt  from  seizure  under  final  process  for  the  payment  of 
debts,  the  rule  will  not  be  discharged,  since  his  personal  property  exemption 
is  not  more  sacred  than  the  money  which  he  wrongfully  withholds.  Smith  v. 
Smith,  92-304. 

Constitiition — tampering  with  Jury. — Giving  hand-bills,  on  a  day  before  the 
beginning  of  a  term  of  court,  to  a  juror  summoned  to  serve  at  such  term  when  a 
case  in  which  respondent  is  interested  stands  for  trial,  with  a  request  to  read 
the  same  and  hand  to  the  other  jurors,  said  hand-bills  containing  an  account 
of  the  suit  prejudicial  to  the  adverse  party,  does  not  constitute  a. contempt 
within  the  meaning  of  this  statute;  and  the  statute  by  confining  such  offence 
to  the  acts  specified  therein,  and  thus  depriving  the  court  of  the  inherent 
power  to  punish  for  contempt  one  who  attempts,  by  improper  influences  brought 
to  bear  on  a  juror,  to  prevent  the  course  of  justice,  is  not  in  conflict  vdth 
Const.  N.  C,  art.  4,  2 12,  providing  that  *'  the  general  assembly  shall  have  no 
power  to  deprive  the  judicial  department  of  any  power  or  jurisdiction  which 
rightly  pertains  to  it  as  a  co-ordinate  department  of  the  government,"  since 
the  power  to  punish  by  a  criminal  prosecution  for  an  attempt  to  corruptly 
influence  the  administration  of  justice  will  afford  as  ample  protection  to  the 
court  as  the  exercise  of  the  denied  power  to  act  summarily  after  the  perpetra- 
tion of  an  act  not  committed  during  a  session  of  the  court    Oldham,  89-33. 

Inability  to  comply  with  an  order  of  court. — A  rule  was  obtained  for  alleged 
contempt  in  not  performing  a  judgment  of  court,  based  on  an  affidavit  declar- 
ing a  belief  that  the  respondent  *'  is  able  and  has  sufficient  means  "  to  do  so, 
but  which  set  forth  no  facts  upon  which  such  belief  was  grounded,  and  in 
answer  the  respondent  made  affidavit  that  his  inability  to  perform  the  judg- 
ment resulted  from  his  misfortune  and  necessitous  condition,  and  that  he  had 
no  intention  or  desire  to  injure  the  opposing  party  or  disobey  the  mandate  of 
the  court:  HMf  that  the  rule  should  have  been  discharged.  Boyett  v. 
Vaughan,  89-27. 

Answer — intention  material. — In  a  rule  to  show  cause  why  a  person  shall  not 
be  punished  for  contempt  the  actual  intention  of  the  respondent  is  material, 
in  which  respect  it  differs  from  an  indictment  for  the  like  offence;  therefore, 
where  the  respondent  meets  the  words  of  the  rule  by  disavowing  upon  oath 
any  intention  of  committing  a  contempt  of  the  court,  or  of  impairing  the 
respect  due  to  its  authority,  the  rule  must  be  dischai^ed.    JSx  parte  Moore, 

63-397. 

See.  90  (649 J.    Ctmiempi;  its  punishment.    1S€S'*9,  c.  17 7 f  b.  2. 

Punishment  for  contempt  for  matters  set  forth  in  the  preceding 
section,  shall  be  by  fine  or  imprisonment  or  both,  in  the  discre- 
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tion  of  the  court.     The  fine  not  to  exceed  two  hundred  and  fifty 
dollars,  and  the  imprisonment  not  to  exceed  thirty  days. 

Tine  belongs  to  fhe  itate.— A  judge  has  no  anthority  to  direct  that  a  fine  for 
contempt,  imposed  on  a  sheriff  for  failure  to  obey  an  order  of  the  court  direct- 
ing him  to  deliver  goods  to  the  defendant  in  a  case,  shall  be  paid  to  the  defend- 
ant as  damages  for  such  unlawful  detention  of  the  goods,  since  a  fine  for 
contempt  is  a  punishment  for  a  wrong  to  the  state  and  goes  to  the  state. 
Rhodes,  65-518. 

A  fine  for  a  contempt  for  disobeying  an  injunction  against  the  sale  of  goods 
cannot  be  ordered  to  be  paid  to  the  party  aggrieved,  since  the  state  alone  is 
entitled  to  the  penalty.    Morris  v.  Whitehead,  65-637. 

Ponishment  indefinite  in  duration. — ^A  judgment  that  county  commissioners, 
who  have  been  adjudged  in  contempt  for  failure  to  levy  and  collect  a  sufficient 
tax  to  pay  a  debt  in  obedience  to  a  writ  of  mandamus,  be  '*  imprisoned  in  the 
common  jail  until  they  pay  to  the  plaintiff  out  of  the  general  fund  in  the 
county  treasury ''  a  certain  sum,  is  not  in  contravention  of  this  statute,  since 
the  force  of  the  mandamus  is  exhausted  by  rendering  obedience,  and  every 
court  has  the  power  to  coerce  obedience  to  its  lawful  orders.  Cromartie  v.  Com- 
missioners, 85-211. 

Punishment  by  imprisonment.— Where  the  act  constituting  the  contempt  comes 
within  the  classes  mentioned  in  the  next  preceding  section,  the  court  has  no 
power  to  punish  by  imprisonment  of  indefinite  duration,  but  may  so  punish 
when  the  proceeding  is  *'  as  for  contempt'*  under  J  95  {The  Code,  {  654,  et  seq,) 
Cromartie  v.  Commissioners,  85-211. 

Fine. — A  fine  for  contempt  is  a  punishment  for  a  wrong  to  the  state  and  goes 
to  the  state,  and  cannot  be  ordered  paid  to  a  party  to  a  suit  In  the  matter  of 
Rhodes,  65-518. 

Sec.  91  (650).    Court  fnay  punish  sutMnarily.    JR.  C,  c.  34,  «• 
117.    1868-^9,  c.  177 f  s.  3. 

Contempt  committed  in  the  immediate  view  and  presence  of 
the  court  may  be  punished  summarily,  but  the  court  shall  cause 
the  particulars  of  the  offence  to  be  specified  on  the  record,  and  a 
copy  of  the  same  to  be  attached  to  every  committal,  attachment 
or  process  in  the  nature  of  an  execution  founded  on  such  judg- 
ment or  order. 

The  object  of  the  statnte.— The  object  of  the  statute  is  to  furnish  evidence 
against  a  magistrate  on  trial  for  a  malfeasance  in  office  by  an  abuse  of  power» 
and  to  enable  the  person  punished  to  obtain  such  redress  as,  by  the  law.  he 
might  be  entitled  to.     Deaton,  105-59. 


CONTEMPT.  87 

Xibet  of  ti&e  itatnte— lutbeM  oorpvi.— The  requirement  that  the  court  shall  find 
the  facts  constituting  the  contempt  and  have  them  spread  upon  the  record  does 
not  have  the  effect  to  give  the  right  to  an  appeal  nor  to  a  writ  of  certiorari 
where  the  contempt  is  committed  in  the  presence  of  the  court,  but  such  facts 
when  found  and  spread  upon  the  record  may  authorize  a  revising  tribunal,  on 
a  habeas  carpus^  to  discharge  the  party  if  it  plainly  appear  that  the  facts  as 
found  in  law  do  not  justify  a  sentence  for  contempt    Deaton,  105-59. 

Appeal. — A  judgment  imposing  a  punishment  for  contempt  committed  in 
open  court  is  final,  and  cannot  be  reviewed  either  by  appeal  or  certiorari.  The 
power  to  commit  or  fine  for  a  contempt  is  essential  to  the  existence  of  every 
court,  and  must  necessarily  be  exercised  in  a  summary  manner.  Woodfin,  37 
(5  Ired.),  199. 

Defendant  has  no  right  of  appeal  when  the  contempt  is  committed  in  the 
presence  of  the  court    Mott,  49  (4  Jones),  439. 

Where  the  contempt  is  committed  in  the  presence  of  the  court,  or  near 
enough  to  impede  or  interfere  with  its  business,  no  appeal  lies  to  any  other 
court    Deaton,  105-59. 

Sec.  92  (651).     Who  may  punish.    1868-^9,  c.  177,  b.  4. 

■ 

Every  justice  of  the  peace,  referee,  commissioner,  clerk  of 
the  superior  court,  inferior  court,  criminal  court,  or  judge  of  the 
superior  court,  or  justice  of  the  supreme  court,  shall  have  power 
to  punish  for  contempt  while  sitting  for  the  trial  of  causes  or 
engaged  in  official  duties. 

Probate  court  may  punish  Ibr  contempt. — A  public  administrator,  after  order 
made  for  his  removal  and  the  appointment  of  another  in  his  place,  may  be 
ordered  to  make  return  and  settlement  of  estates  in  his  hands,  and  a  refusal 
to  obey  such  order  is  a  contempt  which  the  probate  court  has  the  power  to 
punish.    Brinson,  73-278. 

Xayor  may  punish  ibr  contempt. — The  mayor  of  a  town  has  jurisdiction  to  pun- 
ish for  contempt,  though  not  named  among  the  officers  having  that  power  as 
prescribed  in  this  statute,  since  every  court  inherently  possesses  such  power 
independent  of  statutory  enactment,  besides,  under  The  Code^  {3818,  a  mayor 
is  constituted  an  inferior  court  and  given  the  powers  of  a  justice  of  the  peace. 
Deaton,  105-59. 

Witness  beibre  relbroe  reftuing  to  answer. — Where,  in  proceedings  supplemen- 
tary to  execution,  a  witness  is  examined  before  a  referee  appointed  to  take 
and  certify  the  examination  of  such  witness  and  to  make  discovery  concern- 
ing the  property  and  effects  of  a  certain  corporation,  the  defendant  in  the 
execution  said  witness  being  the  treasurer,  and  agent  of  the  corporation,  no 
trial  can  be  said  to  take  place  before  the  referee,  and  a  contempt  in  refusing  to 
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answer  quettiona  on  snch  examination  mnst  be  punished  by  the  court  making 
the  reference.    I^aFontaine  ▼.  Southern  Underwriters,  83-132. 

Sec.  93  (062).   ContntiBsianers  tnay  punish.  1868'^9,  e.  177,  s.  5. 

The  board  of  commissioners  of  each  county  shall  have  power 
to  punish  for  contempt  for  any  disorderly  conduct  or  disturbance, 
tending  to  interrupt  them  in  the  transaction  of  their  official 
business. 

See.  94  (653).  When  offender  to  appear  and  shoiv  cause.  1868'''9f 
c.  177  f  8.0. 

Whenever  the  contempt  shall  not  have  been  committed  in  the 
immediate  presence  of  the  court,  or  so  near  as  to  interrupt  its 
business,  proceedings  thereupon  shall  be  by  an  order  directing 
the  oflFender  to  appear,  within  reasonable  time,  and  show  cause 
why  he  should  not  be  attached  for  contempt  At  the  time  speci- 
fied in  the  order,  the  person  charged  with  the  contempt  may 
appear  and  answer,  and,  if  he  fail  to  appear  and  show  good 
cause  why  he  should  not  be  attached  for  the  contempt  charged, 
he  shall  be  punished  as  provided  in  this  chapter. 

Court  caanot  find  tlie  existence  of  an  intent  dlsayowed  inthe  answer. — Respondent 
having  been  served  with  a  rule  to  show  cause  why  he  should  not  be  attached 
for  contempt  for  failure,  in  obedience  to  a  writ  of  habeas  corpus,  to  produce 
the  body  of  a  chUd  alleged  to  be  in  the  custody  of  himself  and  its  grandmother, 
answered  oU  oath  that  if  his  course  in  the  matter  was  wrong  it  was  through  ignor- 
ance and  with  no  disrespect  to  the  court  nor  disposition  to  disobey  its  orders. 
On  the  hearing  the  court  found  as  facts  that  respondent,  after  service  of  the 
habeas  corpus  on  him,  sent  notice  to  the  grandmother  in  whose  possession  the 
child  then  was  to  enable  her  to  avoid  service  of  the  habeas  corpus  on  herself, 
and  that,  after  being  put  under  the  rule  for  the  alleged  contempt,  he  aided  in 
sending  the  child  to  another  state  and  there  instituted  legal  proceedings  with 
intent  to  hinder,  delay  or  prevent  the  execution  of  the  orders  of  the  court. 
Respondent  never  had  possession  and  control  of  the  child  and  his  answer  so 
averred:  J/eldf  that  the  court  could  not  find  an  intent  to  disobey  or  prevent 
the  execution  of  the  orders  of  the  court  in  sending  notice  to  the  grandmother 
or  assisting  in  removing  the  child  and  instituting  the  suit,  such  intent  bein^ 
negatived  by  the  answer.     Walker,  82-95. 
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S0&  95  (eS4%    BuniHi  asff^r  eofUempi.    ISeS^'B,  a  177,  s*  7* 

Every  court  of  record  shall  have  power  to  punish  as  for  con- 
tempt: 

(i)  Any  clerk,  sheriff,  register,  solicitor,  attorney,  counsellor, 
coroner,  constable,  referee,  or  any  other  person  in  any  manner 
selected  or  appointed  to  perform  any  ministerial  or  judicial  ser- 
vice, for  any  neglect  or  violation  of  duty  or  any  misconduct,  by 
which  the  rights  or  remedies  of  any  party  in  a  cause  or  matter 
pending  in  such  court  may  be  defeated,  impaired,  delayed  or 
prejudiced  for  disobedience  of  any  lawful  order  of  any  court  or 
judge,  or  any  deceit  or  abuse  of  any  process  or  order  of  any 
such  court  or  judge; 

(2)  Parties  to  suits,  attorneys,  and  all  other  persons  for  the 
non-payment  of  any  sum  of  money  ordered  by  such  court,  in 
cases  where  execution  cannot  be  awarded  for  the  collection  of 
the  same; 

(3)  All  persons  for  assuming  to  be  officers,  attorneys  or  coun- 
sellors of  the  court,  and  acting  as  such  without  authority,  for 
receiving  any  property  or  person  which  may  be  in  custody  of  any 
officer  by  virtue  of  any  order  or  process  of  the  court,  for  unlaw- 
fully detaining  any  witness  or  party  to  any  suit,  while  going  to, 
remaining  at,  or  returning  from  the  court  where  the  same  may 
be  set  for  trial,  or  for  the  unlawful  interference  with  the  proceed- 
ings in  any  action; 

(4)  All  persons  summoned  as  witnesses  in  refusing  or  neg- 
lecting to  obey  such  summons  to  attend,  be  sworn,  or  answer, 
as  such  witness; 

(5)  Parties  summoned  as  jurors  for  impropriety,  conversing 
with  parties  or  others  in  relation  to  an  action  to  be  tried  at  such 
court  or  receiving  communication  therefrom ; 

(6)  All  inferior  magistrates,  officers  and  tribunals  for  disobe- 
dience of  any  lawful  order  of  the  court,  or  for  proceeding  in 
any  matter  or  cause  contrary  to  law,  after  the  same  shall  have 
been  removed  from  their  jurisdiction; 

(7)  All  other  cases  where  attachments  and  proceedings  as  for 
contempt  have  been  heretofore  adopted  and  practiced  in  courts 


90  CONTEMPT. 

of  record  in  this  state,  to  enforce  the  civil  remedies  or  protect 
the  rights  of  any  party  to  an  action. 

To  what  dMf  of  actions  applioablo. — ^The  proceedings  as  for  contempt  pre- 
scribed in  this  section  apply  only  to  civil  actions  except  subsections  4,  5 
and  6.    Deaton,  105-59. 

How  prooeodings  commencod. — Proceedings  '*as  for  contempt''  shonld  always 
be  based  on  affidavits,  thongb  this  is  not  required  in  proceedings  for  contempt 
proper.    Deaton,  105-59. 

Sec*  96  (€S6J^    JProceedings  as  for  contempt,  how  prosecuted* 

ises-'B,  c.  177,  s.  8. 

Proceedings  as  for  contempt  shall  be  prosecuted  and  carried 
on  as  provided  in  other  special  proceedings. 

See.  97  (6S6).    What  necessary  to  sustain  proceeding.     1868^9, 
c.  177 p  s.  9. 

To  sustain  a  proceeding  as  for  contempt,  the  act  complained 
of  must  have  been  such  as  tended  to  defeat,  impair,  impede,  or 
prejudice  the  rights  or  remedies  of  a  party  to  an  action  then 
pending  in  court 

Sec.  98.    jRailroad  officers;  contempt.    1885,  c.  221* 

When  any  action  is  brought  against  any  railroad  company 
before  a  justice  of  the  peace,  the  justice  before  whom  said  action 
is  made  returnable  shall  have  power  to  issue  a  subpoena  to  any 
county  within  the  limits  of  the  State,  commanding  the  presi- 
dent, or  any  officer,  director,  agent  or  any  one  in  the  employ- 
ment of  said  company,  to  appear  before  him  at  the  place  or  time 
of  trial  and  to  produce  such  books,  cards,  and  other  papers  as 
the  justice  shall  deem  proper  and  to  give  evidence  in  said  cause, 
and  each  witness  summoned  as  aforesaid,  failing  or  refusing  to 
appear  and  testify,  and  produce  the  books  and  papers  as  afore- 
said, in  obedience  to  said  writ,  shall  be  deemed  guilty  of  a  con- 
tempt of  court,  and  fined  not  exceeding  fifty  dollars,  or  imprisoned 
not  exceeding  thirty  days. 
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CORPORATIONS. 

See.  99  (217 )•    Manner  of  service  of  sunhtnons.    C  C.  JP.,  0.  82» 
187^''5,  c.  168,  s.  1. 

The  summons  shall  be  served  by  delivering  a  copy  thereof  in 
the  following  cases: 

(i)  If  the  action  be  against  a  corporation,  to  the  president 
or  other  head  of  the  corporation,  secretary,  cashier,  treasurer, 
director,  managing  or  local  agent  thereof:  Provided^  that  any 
person  receiving  or  collecting  moneys  within  this  state  for,  or 
on  behalf  of,  any  corporation  of  this  or  any  other  state  or 
government,  shall  be  deemed  a  local  agent  for  the  purpose  of 
this  section ;  but  such  service  can  be  made  in  respect  to  a  for- 
eign corporation  only  when  it  has  property  within  this  state,  or 
the  cause  of  action  arose  therein,  or  when  the  plaintiflf  resides 
in  the  state,  or  when  such  service  can  be  made  within  the  state, 
personally  upon  the  president,  treasurer  or  secretary  thereof. 

How  ooiporatioxi  indleted. — ^This  tectioa  applies  to  criminal  actions  as  well  as 
to  civil,  and  the  proper  mode  of  bringing  into  court  a  corporation  charged 
with  a  criminal  offence  is  by  issuing  a  summons  and  serving  a  copy  on  one  of 
its  officers  or  agents.    Western  N«  C.  R.  R.  Co.,  89-584. 
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IndiotmsiLt — to  cheat  and  defraud. — On  indictment  for  a  conspiracy  to  cheat 
and  defraud,  the  means  to  be  used  need  not  be  charged.    Brady,  107-822. 

Coasplracj  to  make  dnuJc  and  play  fldsely  at  oards. — ^A  combination  of  two  to 
cheat  a  third  person  by  making  him  drunk  and  playing  falsely  with  him  at 
cards  is  indictable  at  common  law.    Younger,  14  (3  Dev.),  357. 

Xridence — proof  of  guilt  may  precede  proof  of  coniplracy,  when. — ^Where  a  conspir- 
acy is  charged,  proof  of  the  conspiracy  should  precede  proof  of  guilt,  but  the 
trial  judge,  in  his  discretion,  may  reverse  this  order  when  thereby  the  case 
can  be  more  conveniently  developed.    Jackson,  82-565. 

Beelaratione  of  one  not  competent  against  hit  co-conspirator. — The  declarations  of 
an  alleged  conspirator  made  in  the  absence  of  his  co-conspirators,  are  not  com- 
petent against  any  one  except  himself.    Barwood,  75-210. 
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Thsrt  muit  be  0?id«]ie«  of  oomoum  datlgn. — Where  an  indictment  for  conspiracy 
contains  three  counts,  the  fint  for  conspiring  to  commit  rape  on  F;  the  second, 
the  like  intent  on  E;  and  the  third  the  same  upon  '*  certain  female  persons  to 
the  jurors  unknown,"  and  there  is  no  evidence  of  a  common  design,  defend- 
ants must  be  acquitted.    Trice,  88-627. 

In  such  case  a  charge  that  the  jury  might  convict  on  the  first  two  counts, 
provided  they  thought  defendants  guilty  under  the  third  count  is  erro- 
neous,   lb. 

Dedlaiaiioiis  made  after  offnoe  oommlttsd. — ^Declarations  of  one  of  a  number  of 
conspirators,  who  is  not  on  trial,  made  after  the  offence  had  been  committed, 
are  inadmissible,  because  not  made  in  furtherance  of  the  common  design. 
Dean,  35  (13  Ired.),  63. 

Jurisdlotioa. — Where  an  inferior  court  is  given  concurrent  jurisdiction  with 
the  superior  court  of  the  offence  of  conspiracy,  and  an  act  is  passed  giving  the 
inferior  court  *' exclusive  original "  jurisdiction  of  such  offences,  the  superior 
court  still  has  jurisdiction  to  proceed  to  judgment  on  an  indictment  pending 
in  that  court  at  the  time  the  act  was  passed.  Distinguishing  State  v.  Perry, 
71-522.    Littlefield,  93-614. 

Pimislimsnt. — ^A  conspiracy  to  charge  one  with  infanticide  being  only  a  mis- 
demeanor at  common  law,  is  not  punishable  by  imprisonment  in  the  peniten- 
tiary.   Jackson,  82-565. 


COSTS. 


Sec.  100  (7S7)*  Costs  to  ho  paid  by  prosecutor  in  certain  eases* 
1799,  e.  4,  B.  19.  1800,  e.  S68,  b.  1.  18e8-'9,  c.  277.  1874-^3, 
c.  151,  s.  1.  1879,  e.  49,  8. 1.  B.  C,  e.  35,  b.  37 •  C.  C.  P.,  s. 
560.    1889,  c  34. 

In  all  criminal  actions,  if  the  defendant  be  acquitted,  noUe 
prosequi  entered,  or  judgment  against  him  arrested,  or  if  the 
defendant  shall  be  discharged  from  arrest  for  want  of  probable 
cause,  the  costs  including  the  fees  of  all  witnesses  summoned 
for  the  accused,  whom  the  judge,  court  or  justice  of  the  peace 
before  whom  the  trial  took  place  shall  certify  to  have  been  proper 
for  the  defence,  shall  be  paid  by  the  prosecutor,  whether  marked 
on  the  bill  or  warrant  or  not,  whenever  the  judge,  court  or  jus- 
ticc  shall  be  of  opinion  that  there  was  not  reasonable  ground  for 
the  prosecution,  or  that  it  was  not  required  by  the  public  inter- 
est     And  ever>'  judge,  court  or  justice  is  hereby  fully  authorized 
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to  determine  who  the  prosecutor  is  at  any  stage  of  a  criminal 
proceeding,  whether  before  or  after  the  bill  of  indictment  shall 
have  been  found,  or  the  defendant  acquitted:  Provided^  that  no 
person  shall  be  made  a  prosecutor  after  the  finding  of  the  bill, 
unless  he  shall  have  been  notified  to  show  cause  why  he  should 
not  be  made  the  prosecutor  of  record. 

Votioe  of  motion. — An  announcement  in  open  court,  upon  thecaUing  and  con- 
tinuance of  a  case,  that  a  motion  would  be  made  at  next  term  to  mark  a  wit- 
ness as  prosecutor,  the  witness  being  present,  is  sufficient  notice  of  the  motion. 
Norwood,  84-794. 

A  notice  given  by  defendant  alone  to  have  the  prosecutor  marked  as  such 
and  adjudged  to  pay  the  costs,  is  sufficient,  and  the  solicitor  may  make  the 
motion  without  further  notice.    Hughes,  83-665. 

Where  the  prosecutor  testifies  in  court  in  the  investigation  of  facts  upon  the 
motion  to  mark  him  as  prosecutor  and  tax  him  with  the  costs,  he  has  sufficient 
notice  of  the  motion.    Hamilton,  106-660. 

The  court  has  no  power  to  mark  one  as  prosecutor  without  his  consent  and 
without  notice  to  show  cause.    Crosset,  81-579. 

The  presence  of  a  prosecutor  to  convict  the  defendant  is,  in  law,  a  presence 
to  answer  the  latter  in  costs  for  the  false  clamor  if  the  prosecution  is  adjudged 
frivolous,  and  a  judgment  against  the  prosecutor  for  such  costs  is  valid,  though 
rendered  in  his  absence  and  without  notice.    Spencer,  81-519. 

One  marked  as  prosecutor  on  a  bill  of  indictment  is  charged  with  knowledge 
of  all  subsequent  proceedings  in  the  case,  and  a  motion  to  set  aside  an  irregular 
judgment  taxing  him  with  the  costs  of  the  prosecution  cannot  be  made  more 
than  a  year  after  the  rendition  of  the  judgment.    Horton,  89-581. 

An  erroneous  judgment  cannot  be  set  aside  at  a  subsequent  term  of  the 
court,  and  the  only  remedy  is  by  appeal.     lb. 

Prosecutor  may  appeal. — A  prosecutor  may  appeal  from  a  judgment  taxing  him 
with  costs.    Byrd,  93-624. 

Appeal  bond  covers  what  costs. — On  appeal  to  the  supreme  court  the  appeal 
bond  covers  costs,  both  of  the  supreme  court  and  the  superior  court.  Patter- 
son, 27  (5  Ired.),  89. 

Prosecntor'i  name  must  be  marked  on  indictment. — No  person  is  to  be  regarded  as 
a  prosecutor  within  the  meaning  of  the  statute  making  him  liable  to  pay 
costs  unless  his  name  is  marked  as  such  on  the  bill  of  indictment,    lyupton, 

63-483- 

Order  made  ex  mere  motn. — ^The  court  ex  tnero  motu  may  order  that  a  prose- 
cutor be  taxed  with  the  costs.     Adams,  85-560. 
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Finding  of  fltcts  necattuy. — ^It  is  error  to  tax  a  prosecutor  with  the  costs  with- 
out a  previous  finding  of  facts  by  the  court.     Roberts,  106-662. 

Bill  ignored  bj  the  grand  jury. — A  prosecutor  cannot  be  taxed  with  the  costs  of 
the  prosecution  when  the  grand  jury  returns  the  indictment  "not  a  true  bill." 
Following  State  v.  Cockerham,  i  Ired.,  381.     Horton,  89-581. 

The  prosecutor  cannot  be  taxed  with  the  costs  when  the  bill  is  ignored  by 
the  grand  jury.    Gates,  107-832. 

Sec  101  (7SSU  Prosecutor,  when  itnprisoned  for  non-payment 
of  costs.  B.  C.f  c  35,  8.  37.  1800,  c.  558,  s.  1.  1879,  c  49, 
s.  2.    1881,  c.  176. 

Every  such  prosecutor  may  be  adjudged  not  only  to  pay  the 
costs,  but  he  shall  also  be  imprisoned  for  the  non-payment 
thereof,  when  the  judge,  court,  or  justice  of  the  peace  before 
whom  the  case  was  tried  shall  adjudge  that  the  prosecution  was 
frivolous  or  malicious. 

Solicitor*!  fise  cannot  l>e  taxed. — Where  the  prosecutor  is  adjudged  to  pay  the 
costs  on  the  ground  that  the  prosecution  was  frivolous  or  malicious,  the  solici- 
tor's fee  cannot  be  taxed  against  him.    Dunn,  95-698. 

Vo  appeal. — No  appeal  lies  from  a  judgment  taxing  a  prosecutor  with  the 
costs  because  the  prosecution  was  **  frivolous  and  not  required  by  the  public 
interest."    The  finding  of  fact  is  not  reviewable.     Hamilton,  106-660. 

Sec.  102  (1204).  Pay  of  witnesses  in  state  cases,  court  to  direct 
the  prosecutor  to  pay  costs  in  certain  cases.  JR.  C,  c.  35,  s.  37. 
1800,  c.  558,  s.  1.    1879,  c.  49,  c.  92,  s.  2.    1881,  c.  170. 

All  witnesses  summoned  or  recognized  in  behalf  of  the  state 
shall  be  allowed  the  same  pay  for  their  daily  attendance,  ferriage 
and  mileage  as  is  allowed  to  witnesses  attending  in  civil  suits; 
and  such  fees  for  attendance  shall  be  paid  by  the  defendant, 
only  upon  conviction,  confession  or  submission ;  and  if  the  defend- 
ant be  acquitted  on  any  charge  of  an  inferior  nature,  or  a  nolle 
prosequi  be  entered  thereto,  the  court  shall  order  the  prosecutor 
to  pay  the  costs,  if  such  prosecution  shall  appear  to  have  been 
frivolous  or  malicious;  but  if  the  court  shall  be  of  opinion  that 
such  prosecution  was  neither  frivolous  nor  malicious,  and  a 
greater  number  of  witnesses  have  been  summoned  than  were, 
in  the  opinion  of  the  court,  necessary  to  support  the  charge,  the 
court  may,  nevertheless,  order  the  prosecutor  to  pay  the  attend- 
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ance  of  such  unnecessary  witnesses,  if  it  appear  that  they  were 
summoned  at  his  special  request. 

Sec.  103  (895).  Party  convicted  to  pay  costs;  if  accused  acquit- 
ted, complainant  to  pay  costs.  1868^*9,  c*  178,  sub  chap.  4,  s. 
19.    1879,c.92,s.3.    1881,c.l7€. 

The  party  convicted  in  a  criminal  action  or  proceeding  before 
a  justice,  shall  always  be  adjudged  to  pay  the  costs;  and  if  the 
party  charged  be  acquitted,  the  complainant  shall  be  adjudged 
to  pay  the  costs;  and  may  be  imprisoned  for  the  non-payment 
thereof,  if  the  justice  shall  adjudge  that  the  prosecution  was 
frivolous  or  malicious.  But  in  no  action  or  proceeding,  com- 
menced or  tried  in  a  court  of  a  justice  of  the  peace,  shall  the 
county  be  liable  to  pay  any  costs. 

Sec  104  (1211).  Convicted  persons  must  pay  the  costs*  It.  C, 
e.  36,  s.  46. 

Every  person  convicted  of  an  offence,  or  confessing  himsejf 
guilty,  or  submitting  to  the  court,  shall  pay  the  costs  of  prose- 
cution. 

Costs  of  transcript. — ^The  clerk  has  no  right  to  demand  the  costs  of  the  tran- 
script to  be  paid  in  advance,  whether  an  appeal  bond  is  given,  or  the  appeal 
is  \xi  forma  pauperis,    Nash,  109 — . 

Fees  dae  deftndant^  own  witnesses. — Pees  due  defendant's  own  witnesses  can- 
not be  taxed  in  the  bill  of  costs  and  defendant  imprisoned  for  their  non-pay- 
ment Such  fees  constitute  only  a  personal  debt  against  defendant  which 
may  be  enforced  by  the  witnesses  by  suing  out  execution.     Wallin,  89-578. 

Judgment  nnnc  pro  tnnc. — ^Where  judgment  is  directed  by  the  supreme  court 
to  be  entered  in  the  court  below,  both  for  the  punishment  and  costs,  and  the 
court  at  the  succeeding  term  enters  judgment  for  the  punishment  only,  judg- 
ment may  be  entered  at  the  next  term,  nunc  pro  tunc^  for  the  costs  also  against 
defendant  and  his  sureties  on  his  appeal  to  the  supreme  court  Patterson,  27 
(5  Ired.),  89. 

Solicitor's  fee  on  peace  bond. — The  solicitor  is  not  entitled  to  a  fee  on  a  recog- 
nizance to  keep  the  peace.    Red,  24  (2  Ired.),  265. 

Insolvents — discharged,  when. — ^There  were  three  indictments  against  the  defend- 
ant, to  one  of  which  he  pleaded  guilty,  and  judgment  was  suspended  on  pay- 
ment of  costs.  He  was  found  guilty  on  the  other  two,  on  one  of  which  he 
was  sentenced  to  imprisonment  for  ten  days.     After  serving  the  ten  days,  and 
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twenty  days  additional,  he  took  the  insolvent  debtor's  oath,  and  applied  for 
his  discharge:  Held^  that  he  was  entitled  to  his  discharge  in  all  three  cases. 
McNeely,  92-829. 

Vo  Ibe  fbr  satariag  nol  pros.— Under  Code  N.  C,  {3739,  prescribing  in  detail 
the  fees  due  clerks,  no  fee  for  entering  a  uolpros,  can  be  chaxged.  Section 
739i  which  gives  him  half  fees  for  entering  a  nolpros.  is  in  conflict  with  {  3739, 
which  says  that  his  fees  "shall  be  the  following,  and  no  other,*'  and  the  latter 
statute  omits  the  fee  for  a  nolpros.    Johnson,  101-711. 

Prisoner  to  bo  dlschargod,  when— work-houso. — Upon  complying  with  the  provis- 
ions of  71t€  Code^  \  2967,  et  seq.,  a  prisoner  is  entitled  to  be  discharged  from 
imprisonment  for  the  non-pajrment  of  a  fine  and  costs,  notwithstanding  a 
work-house  has  been  established  by  the  county,  in  accordance  with  2  7^6. 
^Villiams,  97-414. 

Semody  when  clerk  roftisos  to  administer  oath.— Defendant,  after  giving  the 
required  notice  of  twenty  days,  made  application  to  the  clerk  to  be  allowed  to 
file  his  schedule,  surrender  his  property  and  take  the  required  oath,  in  order 
to  be  discharged  from  custody,  and  being  refused,  sued  out  a  writ  of  habeas 
corpus  before  a  judge  holding  court  in  an  adjoining  district,  who  upon  hearing 
the  facts  ordered  the  clerk  to  administer  the  oath,  appointed  a  trustee  to  take 
charge  of  the  property,  and  that,  upon  taking  the  oath,  defendant  be  dis- 
charged from  further  confinement:  Heldy  that  defendant's  proper  remedy, 
on  being  refused  the  privilege  of  taking  the  oath  by  the  clerk,  was  by  appeal 
to  the  judge  holding  the  courts  of  the  district,  and  not  by  habeas  corpus;  but 
it  being  made  to  appear  to  the  court  that  defendant  has  been  released  under 
the  writ,  and  that  he  has  complied  with  all  the  requirements  of  the  statute, 
the  judgment  will  not  be  reversed.    Miller,  97-451. 

One  committed  for  the  fine  and  costs  of  a  criminal  prosecution,  may  be  dis- 
charged after  twenty  days  upon  taking  the  oath  that  he  has  no  estate  above 
his  personal  property  exemption.    Davis,  82-610. 

Pardon,  effeet  ofL — An  appeal  to  the  supreme  court  vacates  the  judgment 
below;  therefore,  in  such  a  case  where  the  supreme  court  has  decided  that 
there  was  no  error,  and  upon  the  transcript  being  returned,  the  solicitor  moved 
for  judgment,  and  defendant  produced  an  unconditional  pardon,  he  had  a 
right  to  be  discharged  without  paying  costs.    Underwood,  64-599. 

Delimdsnt  pays  his  own  costs. — Where  the  defendant  is  acquitted,  or  9i  nolpros 
is  entered,  he  is  bound  to  pay  his  own  costs,  and  none  other.  Whithed,  7  (3 
Murph.),  223. 

(See  State  v.  Massey,  104-877  and  Const.  N.  C,  art.  i,  ?2,  which  forbids 
taxing  costs  of  defendant's  witnesses  against  him  unless  he  is  convicted.) 

Defendant  liable  fbr  whole  costs  when  new  bill  is  sent.— Where  an  indictment  is 
found  and  defendant  recognized  to  appear  from  term  to  term,  and  afterwards 
a  nol  pros,  is  entered  upon  a  defect  being  discovered  in  the  bill,  and  a  new 
bill  is  found  for  the  same  offence,  neither  the  defendant  nor  the  witnesses 
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being  discbarged  during  the  time,  the  defendant  is  liable  for  the  attendance  of 
the  witnesses  from  the  finding  of  the  first  bill.  Hashaw,  4  (Repos.  and 
Tay.),  23a 

Tsziiig  costs  sgsinst  eonntj. — ^The  costs  of  witnesses  "  necessary  *'  for  the 
defendant  cannot  be  taxed  against  the  county  when  the  indictment  is  quashed. 
Massey,  104-877. 

Const.  N.  C,  art.  i,  2  3,  which  forbids  that  any  defendant  shall  be  taxed  with 
the  costs  of  necessary  witnesses  summoned  by  him,  unless  found  gnilty,  does 
not,  ex  in  icrminit  authorize  such  costs  to  be  taxed  against  the  county;  it  only 
exempts  the  acquitted  defendant  from  liability.    lb. 

The  resident  judge  of  a  district  cannot  grant  a  judgment  taxing  a  county 
with  the  payment  of  costs  at  chambers  and  in  vacation,  when  at  the  time  his 
authority  in  the  discharge  of  his  ordinary  official  duties  must  be  exercised  in 
another  district,    Ray,  97-^5 la 

Judgment  disehacgsd  by  exscmtbrn. — ^Where  defendant  confesses  judgment, 
with  sureties  for  the  fine  and  costs,  the  original  judgment  is  discharged,  and 
after  an  execution  issued  against  defendant  and  his  sureties  is  returned  imsatis- 
fied,  defendant  cannot  be  again  ordered  into  custody  until  the  fine  and  costs 
are  paid.    Cooley,  8o-39& 

See.  105  (1170).  Qavemar  may  draw  an  the  state  trectsurer  for 
money  necessary  to  pay  expenses  of  arresting  fugitives  from 
Justice.    1870-^1,  c.  82. 

In  all  cases  where  the  governor  of  the  state  has  made  a  requi- 
sition on  the  governor  of  another  state  for  any  fugitive  from 
justice  and  has  sent  an  agent  to  receive  said  fugitive,  it 
shall  be  lawful  for  the  governor  to  issue  a  warrant  on  the  state 
treasurer  for  the  amount  of  money  necessary  to  pay  the  expenses 
of  said  agent  and  other  costs  in  the  arresting  of  said  fugitive 
from  justice,  to  be  paid  by  the  treasurer  of  the  state. 

SeCmlOS  (117S).  Of  costs  in  proceedings  before  Judges  and  mag' 
istrates.    1868-^9,  c.  178,  sub  chap.  2, 8.  40. 

In  all  cases  of  criminal  complaints  before  justices  of  the 
supreme  court,  judges  of  the  superior  and  criminal  courts,  jus- 
tices of  the  peace  and  other  magistrates  having  jurisdiction  of 
such  complaints,  the  officers  entitled  by  law  to  receive  fees  for 
issuing  or  executing  process,  shall  not  be  entitled  to  demand  them 
in  advance*     Such  officers  shall  indorse  the  amounts  of  their 
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respective  fees  on  every  process  issued  or  executed  by  them,  and 
return  the  same  to  the  court  to  which  it  is  returnable. 

Sec*  107  (1203 J •  Superior  and  inferior  courts  to  set  a  day  for 
the  trial  of  crimes;  witnesses  not  to  attend  tilt  such  day*  JB. 
€.,  c.  35,  s.  36.    1822,  c.  1133,  ss.  2,  3,  4.    C.  C.  P.,  s.  229. 

The  courts  shall  appoint  a  special  day  in  their  respective  terms, 
on  which  the  business  of  the  state  shall  be  taken  up,  and  the 
court  may  proceed  therewith  till  the  whole  is  finished;  and  no 
witness  recognized  or  summoned  to  attend  on  indictment  found 
shall  be  entitled  to  compensation  for  attending  previous  to  the 
day  so  appointed:  Provided^  that  in  capital  cases  witnesses  and 
other  persons  may  be  required  on  the  day  preceding  the  day 
appointed  as  aforesaid;  and  the  clerk  of  the  court  in  which  a 
day  is  thus  appointed  shall  give  notice  thereof  at  the  court-house 
door  and  at  three  or  more  public  places  in  the  county,  and  shall 
issue  subpoenas  and  take  recognizances  for  attendance  on  such 
day. 

Sec.  108.    Expenses  when  prisoner  to  he  taken  to  another  county, 
how  paid.    1885,  c.  262. 

When  a  sheriff  or  other  officer  shall  arrest  a  person  under  a 
capias  or  other  legal  process,  which  requires  him  to  have  the 
person  arrested  before  a  court  or  judge  of  another  county,  and 
such  sheriff  or  other  officer  shall  be  obliged  to  incur  expense  in 
the  safe  delivery  of  such  person  by  reason  of  his  failing  to  give 
bond  for  his  appearance,  the  sheriff  or  other  officer  shall  file 
with  the  court  or  judge  issuing  the  capias  or  other  legal  process 
and  with  the  register  of  deeds  an  itemized  and  sworn  account 
of  such  expenses,  which  shall  be  presented  by  the  register  to 
the  board  of  commissioners  at  their  next  regular  meeting  to  be 
audited  by  them.  That  such  sworn  statement  shall  be  received 
by  the  said  board  ds  prima  facie  correct.  That  upon  such  audit- 
ing the  board  of  commissioners  shall  cause  to  be  issued  to  such 
sheriff  or  other  officer  an  order  on  the  county  treasurer  for  the 
amount  so  audited  and  allowed  by  them,  and  shall  notify  the 
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court  or  judge  of  their  action,  to  the  end  that  the  amount  so 
allowed  shall  be  taxed  in  the  costs  to  the  use  of  the  county. 


COTTON— SALE  OF. 

See*  109  (1006 J  •    Cotton,  sale  off  within  certain  hours  prohib' 
Ued.  1873''4,  c.  62.    1874''6,  c.  70.    1887,  e.  199. 

If  any  person  shall  buy,  sell,  deliver  or  receive,  for  a  price, 
or  for  any  reward  whatever,  any  cotton  in  the  seed,  or  any 
unpacked  lint  cotton,  brought  or  carried  in  a  basket,  hamper  or 
sheet,  or  in  any  mode  where  the  quantity  is  less  than  what  is 
usually  baled,  or  where  the  cotton  is  not  baled,  between  the 
hours  of  sunset  and  sunrise,  such  person  so  offending  shall  be 
guilty  of  a  misdemeanor. 

It  shall  be  unlawful  for  any  person  to  buy,  sell,  deliver  or 
receive  for  a  price,  or  for  any  reward  whatever,  any  cotton  in 
the  seed  where  the  quantity  is  less  than  what  is  usually  baled, 
except  as  hereinafter  provided. 

The  person  so  buying  or  receiving  seed  cotton  as  aforesaid 
shall  enter  upon  a  book  to  be  kept  by  him  or  her  for  such  pur- 
pose the  date  of  such  buying,  or  receiving,  the  number  of 
pounds  in  each  lot,  the  person  or  persons  from  whom  bought  or 
received,  and  the  price  paid  for  same  per  pound,  and  shall  keep 
said  book  open  to  inspection  by  the  public  at  all  business  hours 
of  the  day. 

Any  person  buying  or  receiving  seed  cotton,  who  shall  fail  to 
keep  the  book  as  aforesaid,  or  shall  fail  or  neglect  to  make 
therein  the  entries  aforesaid  at  the  time  of  such  buying  or 
receiving,  shall  be  guilty  of  a  misdemeanor,  and  upon  convic- 
tion, be  punished  by  a  fine  not  exceeding  fifty  dollars  or  impris- 
oned not  exceeding  thirty  days. 

In  all  prosecutions  under  this  act  it  shall  only  be  necessary 
fox  the  state  to  allege  and  prove  that  the  defendant  bought  or 
received  the  seed  cotton  as  charged,  and  the  burden  shall  be 
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upon  the  defendant  to  show  that  the  provisions  of  this  act  have 
been  complied  with. 

Biigram  of  premises. — ^A  plat  or  diagram  of  defendant's  premises,  offered  by 
him  to  show  the  position  of  the  yard,  house,  cotton,  etc.,  for  the  purpose  of 
illustrating  the  position  of  the  defendant,  and  to  show  that  he  could  not  have 
seen  or  received  the  cotton,  is  competent,  though  no  notice  was  ^ven  the 
state  of  its  preparation.    Whiteacre,  98-755» 

Act  ooastitational. — Laws  N.  C,  1887,  c.  81  (amended  1889,  c.  319),  making  it 
unlawful  to  buy,  sell,  deliver  or  receive  seed  cotton  in  certain  counties  in 
quantities  less  than  that  usually  contained  in  a  bale,  unless  the  contract  is 
reduced  to  writing,  signed  by  the  parties  in  the  presence  of  two  witnesses,  and 
entered  on  the  docket  of  the  nearest  magistrate  within  ten  days  thereafter,  is 
an  exercise  of  the  police  power  of  the  legislature,  and  does  not  conflict  with 
either  the  state  or  federal  constitution.  (Const.  N.  C,  art.  i,  2{i  and  31; 
Const  U.  S.,  Fourteenth  Amendment)    Moore,  104-714. 

BMUotmeat— maimer  of  carrying  coMon.-^When  the  indictment  fails  to  set  forth 
the  manner  in  which  the  cotton  was  brought  or  carried,  a  motion  in  arrest  of 
judgment  will  be  sustained.    Whiteacre,  98-753. 

Former  conviction—jiurisdiction.— After  having  been  presented  by  the  grand 
jury  for  failure  to  make  a  sworn  statement  of  his  purchases,  defendant  was 
tried  and  convicted  before  a  justice  of  the  peace  more  than  six  months  afiter 
the  commission  of  the  offence,  but  the  fact  of  such  presentment  was  theu 
unknown  either  to  defendant  or  the  justice:  Heldy  that  the  justice  had  con* 
current  jurisdiction  after  the  lapse  of  six  months,  and  that  the  plea  of  former 
conviction  should  be  sustained.    Roberts,  98-756. 

Sec.  110  (1007)»    Caitan;  weighing  of  regtUated.    1874  J5,  c.  58,. 

88.  1,  80 

If  any  weigher  or  purchaser  of  cotton  shall  make  any  deduc- 
tion from  the  weight  of  any  bag,  bale  or  package  of  lint  cotton, 
for  or  on  account  of  the  draft,  turn  or  break  of  the  scales,  steel- 
yards, or  other  implement  used  in  weighing  the  same,  or  for 
any  other  cause  except  as  herein  allowed,  the  person  so  oflFend- 
ing  shall  be  guilty  of  a  misdemeanor,  and  fined  three  hundred 
dollars  or  imprisoned,  in  the  discretion  of  the  court:  Provided^ 
that  the  weigher  may  make  such  proper  deduction  as  shall  be 
agreed  on  by  him,  and  the  seller,  or  his  agent,  for  water,  dirt  or 
other  foreign  substance,  in  or  on  such  bag,  bale,  or  package  of 
cotton,  or  for  other  just  causes 
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to  inmke,0mh8oHhe,  Oft^fiie  n^Hh^he  regis^r  of  4ee€iiit  a  n^'Mte" 

Every  public  weigher  of  cotton  shall,  before  entering  on  the 
duties  of  his  office,  make  and  subscribe  the  oath  prescribed  for 
cotton  weighers,  which,  when  made,  shall  be  filed  in  the  office 
of  the  register  of  deeds  for  the  county  in  which  the  person  acts 
OS  weigher,  and  said  register  shall  make  a  note  of  the  same, 
and  any  person  acting  as  weigher  without  making  and  filing 
the  oath,  shall  be  guilty  of  a  misdemeanor,  and  shall  be  fined 
twenty-five  dolktrs  for  every  heug^  bale,  or  package  of  cotton 
which  he  shall  have  unlawfully  weighed  before  being  qualified 
to  do  so. 


<#•>»*  W    >.  I    I  nil 
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CRIME  AGAINST  NATURE. 

Am^  1£2  fMlO).    Vtime  agaUiM  nfatm^*    JR.  €Uj  c,  d#,  i».  ^* 
ISeS'-'O,  c  167s  9.  €.    25  Hen.  Vllly  e.6.    5  aUi.9  1. 17. 

If  any  person  shall  commit  the  abominable  and  detestable 
crime  against  nature,  with  mankind  or  beast,  he  shall  b^ 
imprisoned  in  the  penitentiary  not  less  than  five  nor  more  than 
sixty  years. 


CRIMINAL  STATISTICS. 

See.  lis.    Criminal  statistics  to  be  furnished  by  clerks.    1889, 
cBAl. 

Within  twenty  days  after  the  adjournment  of  any  criminal 
court  of  record,  or  of  any  term  of  the  superior  court  at  which 
criminal  causes  were  triable,  the  clerk  thereof  shall  transmit  to 
the  office  of  attorney  general  of  state  a  duly  certified  statement 
of  the  number  of  indictments  finally  disposed  of  at  such  court, 
specifying  the  number  for  each  separate  offence,  the  number  on 
which  convictions  were  had  and  on  which  defendants  were 
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acquitted,  and  of  indictments  against  persons  who  were  con- 
victed on  confession,  and  against  persons  who  were  discharged 
without  trial,  and  also  the  name,  age,  occupation,  sex,  race  and 
offence  of  every  person  convicted  at  such  court  or  (pleading 
guilty)  of  any  offence,  together  with  such  other  items  of  infor- 
mation in  relation  to  such  convicts  and  their  offences  as  the 
attorney  general  shall  require. 

The  report  required  by  this  chapter  shall  be  made  in  the  form 
prescribed  by  the  attorney  general. 

For  every  neglect  of  any  clerk  of  said  court  he  shall  forfeit 
the  sum  of  fifty  dollars,  to  be  adjudged  in  the  superior  court  of 
Wake  county  on  the  motion  of  the  attorney  general,  whose 
duty  it  is  hereby  made  to  make  such  motion  at  the  first  term  of 
said  court  held  after  such  neglect  of  any  clerk. 

The;sociretary.D£.fitatdshaif  .teVselthischati^  be  printed, 
with  ifuch' forms  'arid*idStrudtions'as  hholT  h6  t)reScribed  by  the 
attorney  general  for  the  execution  of  the  duties  prescribed,  and 
distribute  them  among  the  clerks  mentioned,  the  expense  of 
which  shall  be  paid  by  the  state  treasurer.  He  shall  also  report 
in  a  tabulated  form  to  each  legislature  the  results  of  the  infor- 
mation obtained  in  pursuance  of  this  chapter. 


DEFINITION  OF  CRIMINAL  ACTION. 

Sec.  114  (129).    Criminal  action.    C.  C.  P.,  m.  6. 

A  criminal  action  is: 

(i)  An  action  prosecuted  by  the  state,  as  a  party  against  a 
person  charged  with  a  public  offence,  for  the  punishment  thereof. 

(2)  An  action  prosecuted  by  the  state  at  the  instance  of  an 
individual,  to  prevent  an  apprehended  crime  against  his  person 
or  property. 
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DENTISTRY. 

See.  115.    Dentists;  failure  to  register.    1887,  c  178. 

All  persons  now  practicing  [dentistry]  who  shall  fail  to  regis- 
ter according  to  the  provisions  of  this  act  (Laws  1887,  c.  178), 
within  the  time  prescribed,  and  who  shall  oflFer  to  practice  den- 
tistry, shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction shall  be  fined  not  more  than  fifty  dollars  nor  less  than 
twenty-five  dollars  for  each  oflFence.  Any  person  who  shall  know- 
ingly and  falsely  claim  or  pretend  to  have  or  hold  a  certificate 
of  proficiency  granted  by  said  board  of  examiners  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  shall  be  fined  not  more 
than  fifty  dollars  nor  less  than  twenty-five  dollars  for  each  offence. 
All  fines  and  penalties  so  recovered  shall  be  appropriated  to  the 
school  fund  of  the  county  in  which  the  same  shall  have  been 
recovered.  Nothing  in  this  act  shall  be  so  construed  as  to  pro- 
hibit any  one  from  extracting  teeth. 

NoTB. — S«e  Laws  1877,  chap.  178,  regulating  the  practice  of  dentistry. 

See  lis.  (8154).     Misdemeanor  to  practice  dentistry  without 
obtaining  certificate,  d^c./  provisos.    1879,  c.  139,  s.  7. 

Any  person  who  shall  practice  dentistry  in  this  state  without 
having  first  passed  the  examination  and  obtained  the  certificate 
hereinbefore  provided,  shall  be  guilty  of  a  misdemeanor,  and 
fined  twenty-five  dollars :  ProTjided^  any  person  so  convicted  shall 
not  be  entitled  to  sue  for,  or  recover  any  fee  or  charge  for  dental 
service  in  any  court,  and  any  sum  of  money  paid  to  a  person  so 
convicted  for  dental  services  rendered,  may  be  recovered  by  the 
person  so  paying  the  same,  or  his  legal  representative:  Provided 
further^  no  one  applying  for  a  license  to  practice  dentistry  shall 
be  denied  such  license  on  account  of  race,  color  or  previous  con- 
dition of  servitude. 
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DOGwS. 

See.  117  (2499).    JP<enaUy  mnd  U^MiUyfm'  ^Lmmetgee  in  nM  ftW- 
ing  a  dog  bitten  by  a  fnad  dog.    JB.  C,  e.  67* 

Whenever  the  owner  of  any  dog  shall  know,  or  have  good  rea- 
son to  believe,  that  his  dog,  or  any  dog  bdonging  to  any  person 
under  his  control,  has  been  bitten  by  a  mad  dog,  and  shall  neg- 
lect or  refuse  immediately  to  kill  the  same,  he  shall  forfeit  and 
pay  the  sum  of  fifty  dollars  to  him  who  will  sue  thezefor;  and 
the  o&nder  ^all  be  liable  to  pay  all  damages  which  may  be  sus- 
tained by  any  one,  in  his  property  or  person,  by  the  bit«  of  any 
dog  belonging  as  aforesaid,  and  shall  be  guilty  of  a  misdemeanor, 
and  fined  not  more  than  fifty  dollars  or  imprisoned  not  moiie  Uian 
thirty  days. 

"Sec.  lis  (2600).    Penalty  for  keepings  sheep^kiUing  dog;  mie^ 
demeanor.    lS62-'S,c.4rl,8. 1.    lS74:^'5,'e.  MOS,8.  2. 

Any  person  owning  or  having  any  dog  or  dogs  that  kill  sheep, 
upon  satisfactory  evidence  of  the  same  being  made  before  any 
justice  of  the  peace  of  the  county,  and  the  owner  duly  notified 
thereof,  if  the  owner  of  said  dog  or  dogs  refuses  to  kill  it  or 
them,  or  refuses  to  have  the  same  done  after  such  evidence  has 
been  made,  and  shall  permit  said  dog  or  dogs  to  go  at  liberty, 
he  shall  be  guilty  of  a  misdemeanor,  and  &a&i  not  more  than 
fifty  dollars  or  imprisoned  not  more  than  thirty  days,  and  the 
said  dog  or  dogs  may  be  killed  by  any  one  if  found  going  at 
large. 

See.  1 19  (2502).    nogs  listed  for  taxationfhe  stOf/eete  oftmreeny; 
turn.    ISSl,  e.  S02. 

Dogs  listed  for  taxation  annually,  at  the  usual  time  of  listing 
taxes,  shall  be  the  subjects  of  larceny;  and  the  tax  on  each  dog 
so  listed  shall  be  one  dollar  annually,  said  tax  to  be  applied  to 
the  common  school  fund. 
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DRAINING  LOWLANDS. 

Sea  120  (1299)^  The  cotnmiesionere  shall  report  to  court  on  pay-' 
inent  of  damages  and  costs;  easenhewt  to  vest  in  fee;  no  canal, 
ditch  or  dam  made  through  yard,  Ac,  or  to  ir^fure  mili,  or  to 
create  nuieance  by  stagnant  water,  Sc  R.  C;  c  40,  s.  3* 
179S,  e.  43a,  «.  2.    183S^  c  7.    1SS2,  c.  &7,  es.  1,  2.    1891,  c. 


The  commissioners  shall  report  in  writing,  under  their  hands, 
the  whole  matter  to  the  court,  which  shall  confirm  the  same, 
unless  good  cause  be  shown  to  the  contrary;  and  on  payment  of 
the  damages  and  costs  of  the  proceedings,  the  court  shall  order 
and  decree  that  the  petitioner  may  cut  the  canal  or  ditch,  or 
xaise  the  embankment  in  the  manner  reported  and  determined 
by  the  commissioners;  and  thereupon  the  petitioner  shall  be 
sdized  in  fee-simple  of  the  easement  aforesaid:  Provided^  that, 
without  the  consent  of  the  proprietor,  such  cdnal,  ditch  or 
embankment  shall  not  be  cut  or  raised  through  or  on  his  yard 
^:  curtilage,  nor  be  allowed  when  the  same  shall  injure  any  mill, 
by  cutting  oflF  or  stopping  the  water  flowing  thereto ;  nor  shall 
said  dam  be  allowed  so  as  to  create  a  nuisance  by  stagnant  water, 
or  cut  off  the  flow  of  useful  springs  or  necessary  streams  of 
water,  or  stop  any  ditches  of  such  proprietor  when  there  is  no 
^teshet:  Provided^  that  any  ditch  or  canal  having  been  cut 
through  lands  of  any  person  by  consent  of  owner  of  said  land, . 
it  shall  not  be  lawful  for  said  owner  or  any  other  person 
to  stop  or  in  any  way  obstruct  the  passage  of  the  water  of  said 
ditch  or  canal  until  after  giving  the  interested  parties  reasonable 
time  to  comply  with  the  mode  of  proceedings  provided  for  the 
drainage  of  lowlands,  and  any  person  violating  this  section  shall 
l)e  subject  to  all  damages  incurred  and  guilty  of  a  misdemeanor, 
and  upon  coavictioa  shall  be  fined  not  exceeding  fifty  dollars  or 
imprisoned  not  exceeding  thirty  days. 

(NdTH.— Tlie  «tK>te  sectioii  is  to  be  fotisd  in  Ute  Code,  cba|ftfcjr  30,  etititled 
**Brftifiifig  Lo^landB,'^  fttid  refets  to  the  report  of  tihe  commissioners  appointed 
1^  court  to  Msess  the  damages  cansed  by  catting  canals  xn-  ditches  throngh  the 
lands  of  others.) 
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DRUGGISTS. 

8ec»  12  J 0    JDruggists  not  to  setl  liquors  except  for  bona  fide  medi" 
col  purposes,  and  on  prescription  of  physician*    lS87f  c.  215* 

No  druggist  shall  sell  or  otherwise  dispose  of  any  spirituous, 
vinous  or  malt  liquots  except  for  bona  fide  medical  purposes  and 
upon  the  prescription  of  a  practicing  physician  known  to  such 
druggist  to  be  of  reputable  standing  in  his  profession  or  recom- 
mended as  such  by  a  physician  who  is  so  known,  which  prescrip- 
tion shall  be  in  writing  signed  by  such  physician,  and  shall 
specify  the  name  of  the  person  to  be  supplied  and  quantity  of 
dose,  and  no  physician  shall  give  a  prescription  to  any  drug 
store  in  which  he  is  financially  interested.  Any  druggist  who 
shall  violate  the  provisions  of  this  section,  and  any  physician 
or  other  person  who  shall  give,  procure  or  aid  in  procuring  any 
false  or  fraudulent  prescription  for  any  spirituous,  vinous  or 
malt  liquors  in  violation  of  the  provisions  of  this  act  shall  be 
guilty  of  a  misdemeanor,  and  on  conviction  shall  be  fined  or 
imprisoned  at  the  discretion  of  the  court. 

Iiidiet]iient.-T-Aii  indictment  against  a  physician  must  aver  not  only  that  the 
prescription  was  false  and  fraudulent,  but  must  state  in  what  particular  such 
falsity  and  fraud  consisted.    Farmer,  104-887. 

It  is  not  necessary  that  the  indictment  should  charge  that  the  physician  giv- 
ing the  false  prescription  was  a  *'  reputable"  physician,  nor  is  it  necessaxy  to 
name  the  druggist  to  whom  the  prescription  was  given.    Farmer,  104-887. 


DRUMMERS. 

Act  void  ts  to  Bon-residont  dninunen. — Laws  1887,  c.  ^35,  {  25,  making  it  indict- 
able  for  a  drummer  to  sell  goods  in  this  state  without  a  license,  is  unconstita* 
tional  and  void,  as  far  as  it  applies  to  non-resident  drummers.    Bracco,  i03-349« 

Who  is  a  dmmmer.—A  drummer,  within  the  meaning  of  Laws  1885,  c.  175^ 
{  28,  is  one  who,  for  himself  or  as  agent  for  a  resident  or  non-resident  mer-. 
chant,  travels  and  sells  or  offers  io  sell,  with  or  without  sample,  goods,  wares 
or  merchandise  which  are  afterwards  to  be  sent  to  the  purchaser.  Miller, 
93-511. 
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TariABoe. — ^Where  the  indictment  charges  the  sale  to  have  been  to  two  as 
partners,  and  the  proof  shows  a  sale  to  one  only,  the  variance  is  fatal.    Miller, 

93-5". 

Xut  be  In  actual  possession  of  liconss.-— A  drummer  in  order  to  protect  himself 
from  the  penalty  mnst  be  in  the  actual  possession  of  his  license  at  the  time  he 
makes  the  sale.    Smith,  93-516. 

tta.  not  vaooastitational.— The  drummer's  license  tax  imposed  by  Laws  N.  C, 
1885,  c.  175,  2  28,  is  not  in  conflict  with  the  constitution  of  the  United  States^ 
I^ong,  95-582. 

The  rebate  allowed  merchants  paying  a  purchase  tax  by  2  25  of  the  said  act 
does  not  discriminate  against  non-residents,  since  all  persons,  irrespective  of 
residence,  engaged  in  the  business  therein  designated  are  entitled  to  its  ben- 
fits.    Long,  95-5^2. 


DUELING. 

See*  122  (1012).    Dueling ^  sending,  accepting  or  bearing  a  ch^Ml" 
lenge,  a  tnisdemeanor,    M,  C,  c.  34,  «•  48.    1802,  c.  608,  9. 1. 

If  any  person  shall  send,  accept  or  bear  a  challenge  to  fight 
a  duel,  though  no  death  ensue,  he,  and  all  such  as  counsel,  aid 
and  abet  him,  shall  be  guilty  of  a  misdemeanor,  and  moreover, 
be  ineligible  to  any  office  of  trust,  honor  or  profit  in  the  state, 
any  pardon  or  reprieve  notwithstanding. 

ladlotme&t — oopy  of  challongs. — An  indictment  for  sending  a  challenge  need 
not  set  out  a  copy  of  the  challenge.    Farrier,  8  (i  Hawks),  487. 

ChaUongs  to  flght  outside  the  state. —A  challenge  to  fight  a  duel  out  of  the  state 
is  indictable,  since  its  tendency  is  to  rouse  the  passions  and  produce  an  imme- 
diate breach  of  the  peace.    Farrier,  8  (i  Hawks),  487. 

See.  123  (1013).   DueUng,  when  death  ensues,  murder.    M.  C, 
e.  84,  s.  3.    1802,  c.  608,  s.  2. 

If  any  person  fight  a  duel  in  consequence  of  a  challenge  sent 
or  received,  and  either  of  the  parties  shall  be  killed,  then  the 
survivor,  on  conviction  thereof,  shall  suffer  death ;  and  all  their 
aiders  or  abettors  shall  be  considered  accessories  before  the  fact 
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DYNAMITE  AND  OTHER  EXPLOSIVES. 

See.  124.    lAcenee  to  eeil  expioeives  mmei  be  obtained.    ISSTf 
e.  364. 

(i)  It  shall  be  unlawful  for  any  dealer  or  other  person  to  sell, 
or  keep  for  sale  any  dynamite  cartridges,  bombs,  or  other  com- 
bustibles of  a  like  kind,  without  having  first  obtained  from  the 
board  of  commissioners  of  the  county  where  such  person  or 
dealer  resides  a  license  for  that  purpose,  for  which  be  shall  pay 
to  the  register  of  deeds  for  issuing  the  same  a  fee  of  twenty-five 

cents. 

(2)  It  shall  be  the  duty  of  every  dealer  in  dynamite  cartridges, 

bombs  or  other  combustibles  of  a  like  nature,  to  keep  a  record 
of  all  sales  of  such  articles,  showing  the  party  to  whom  the  sale 
was  made,  the  purpose  for  which  it  is  to  be  used,  the  date  of  the 
sale  and  the  amount  sold,  which  said  record  of  sales  shall  be  at 
all  times  during  the  day  open  to  the  inspection  of  any  and  all 
persons  who  may  desire  to  examine  the  same. 

(3)  It  shall  be  unlawful  for  any  person  to  fire  off,  explode  or 
cause  to  be  fired  off  or  exploded,  except  for  mechanical  ptirposes 
in  a  legitimate  business,  any  dynamite  cartridge,  bomb,  or 
other  explosive  of  a  like  nature,  and  any  person  so  doing  shall 
be  guilty  of  a  misdemeanor  and  fined  or  imprisoned,  or  botli, 
in  the  discretion  of  the  court. 

(4)  If  any  person  shall  violate  the  first  or  second  section  of 
this  act  he  shall  be  guilty  of  a  misdemeanor. 


See.  12s  (S405)t  MiademeanertousedpnamUerariridge.  ISVI^, 
e.  259 f  B.  1. 

Any  person  using  the  dynamite  cartridge,  or  any  other  explo- 
sive £^ent  that  destroys  both  old  and  young  fish  alike,  shall  be 
guilty  of  a  misdemeanor  and  fined  not  less  than  five  dollars  nor 
more  than  twenty-five  dollars  for  every  time  such  explosive 
agent  is  used. 
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EATING-HOUSE. 

The  lessee  of  a  stall  in  a  market-house  who  furnishes  meata  to  thie  public 
does  not  keep  an  "eating-house"  within  the  meaning  of  the  revenue  act 
requiring  such  persons  to  pay  a  license-tax.     Hall,  73-252. 


EMBEZZLEMENT. 

8ee»  126  (1014),  Bfnbezsslefnent  punished  as  larceny.  1871'*2f 
e.  145,  s.  2.  21  Hen.  VII fC.  7.  S9  Geo.  Ill,  e.  85.  7  and  8 
Geo,  IV,  c.  39,  s.  47*  24  and  25  Vict.,  c.  96,  s.  68.  1889,  c. 
226.    1891,  c.  188. 

If  any  oflScer,  public  officer,  clerk  of  the  superior  or  other 
court,  sheriflF  or  other  person  or  officer  exercising  a  public  trustor 
holding  public  office,  agent,  consignee,  clerk,  employee  or  servant 
of  any  corporation,  person  or  copartnership  (except  apprentices 
and  other  persons  under  the  age  of  sixteen  years),  shall  embezzle 
or  fraudulently  convert  to  his  own  use,  or  shall  take,  make  way 
with  or  secrete,  with  intent  to  embezzle  or  fraudulently  or  know- 
ingly and  wilfully  misapply  or  convert  to  his  own  use  any  money, 
goods  or  other  chattels,  bank  note,  check  or  order  for  the  pay- 
ment of  money  issued  by  or  drawn  on  any  bank  or  other  cor- 
poration, or  any  treasury  warrant,  treasury  note,  bond  or  obli- 
gation for  the  payment  of  money  issued  by  the  United  States  or 
by  any  state,  or  any  other  valuable  security  whatsoever  belong- 
ing to  any  other  person  or  corporation,  which  shall  have  come 
into  his  possession  or  under  his  care,  he  shall  be  guilty  of  felony, 
and  punished  as  in  cases  of  larceny. 

Indletment.— The  indictment  must  allege  that  defendant  is  not  an  apprentice 
nor  within  the  age  of  sixteen  years.    Lanier,  88-658. 

The  omission  of  the  words  "with  force  and  arms,"  is  immaterial.  Harris, 
106-682. 

Where  an  indictment  charges  several  distinct  offences  in  different  counts, 
whether  felonies  or  misdemeanors,  the  state  may  be  required  to  elect.  Har- 
ris, 106-682. 
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Indietment — ^miiijoiiider.— Where  two  persons  are  charged  with  embezzlement 
in  one  count,  and  in  another  count  one  of  them  is  charged  with  the  same 
offence,  this  is  not  a  misjoinder,  since  the  latter  count,  being  embraced  in  the 
first,  is  mere  surplusage.    Harris,  io6-68a. 

ChargiBg  both  embeulsmsBt  snd  laxeenj. — Where  a  count  for  embezzlement  con- 
tains also  a  charge  of  larceny,  the  charge  of  embezzlement  will  be  upheld  as 
good  and  that  of  larceny  treated  as  surplusage.    Harris,  io6-68s. 

Vot  necsssary  to  show  that  property  wts  eommittad  to  deteidMifs  custody. — ^It  is 
not  necessary  to  aver  or  prove  that  the  property  alleged  to  have  been  embezzled 
had  been  committed  to  the  custody  of  defendant,  nor  any  breach  of  trust  or 
confidence  except  that  which  grows  out  of  the  relation  between  the  owner  and 
servant  or  agent    Wilson,  101-730. 

Averment  that  deftndant  wts  over  sixteen. — An  averment  that  defendant  was  not 
"within  the  age  of  eighteen  years  "  is  a  sufficient  negative  that  he  was  under 
sixteen.    Wilson,  101-730. 

Public  ofUcers. — ^This  section  does  not  extend  to  public  officers,  such  as  clerks 
of  the  superior  court  and  sheriffs.    Connelly,  104-794. 

(This  decision  was  made  before  the  amendment  of  1S91,  which  inserted  the 
words  ''public  officer,  clerk  of  the  superior  court,"  &c.) 

5ec.  127  (1015).    EmbezzletnetU  of  state  bonds  or  other  propmrty 
of  the  state,  by  state  officers  or  employees.    1874-^5,  c.  62. 

If  any  officer,  agent  or  employee  of  the  state,  or  other  person 
having  or  holding  in  trust  for  the  same  any  bonds  issued  by 
said  state,  or  any  security,  or  other  property  and  effects  of  the 
same,  shall  embezzle  or  knowingly  and  wilfully  misapply  or  con- 
vert the  same  to  his  own  use,  or  otherwise  wilfully  or  corruptly 
abuse  the  said  trust,  such  offender  and  all  persons  aiding  and 
abetting,  or  otherwise  assisting  therein,  shall  be  guilty  of  felony, 
and  fined  not  less  than  ten  thousand  dollars,  or  imprisoned  in 
the  penitentiary  not  less  than  twenty  years,  or  both,  at  the  dis- 
cretion of  the  court 

Sec,  128  (101H)»    Embezzlement  of  trust  funds  by  public  officers, 
felony.    l«7<5-'7,  c.  47.    1891,  c.  241. 

If  any  officer,  agent,  or  employee  of  any  city,  county,  or  incor- 
porated  town,  or  of  any  penal,  charitable,  religious  or  educa- 
tional institution;  or  if  any  person  having  or  holding  any 
moneys  or  property  in  trust  for  any  city,  county,  incorporated 
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town,  penal,  charitable,  religious  or  educational  institution, 
shall  embezzle  or  otherwise  wilfully  and  corruptly  use  or  mis- 
apply the  same  for  any  purpose  other  than  that  for  which  such 
moneys  or  property  is  held,  such  person  shall  be  guilty  of  felony, 
and  fined  and  imprisoned  in  the  discretion  of  the  court  If  any 
clerk  of  the  superior,  inferior  or  criminal  courts  of  the  state,  any 
sheriff,  treasurer,  register  of  deeds  or  other  public  officer  of  any 
county  or  town  of  the  state  shall  embezzle  or  wrongfully  con- 
vert to  his  own  use,  or  corruptly  use,  or  shall  njisapply  for  any 
purpose  other  than  that  for  which  the  same  are  held,  or  shall 
fail  to  pay  over  and  deliver  to  the  proper  person  entitled  to 
receive  the  same  when  lawfully  required  so  to  do,  any  moneys, 
funds,  securities  or  other  property  which  such  officer  shall  have 
received  by  virtue  or  color  of  his  office  in  trust  for  any  person 
or  corporation,  such  officer  shall  be  guilty  of  a  felony.  That 
the  provisions  of  this  act  shall  apply  to  all  persons  who  shall 
go  out  of  office  and  fail  or  neglect  to  account  to  or  deliver  over 
to  their  successor  in  office  or  other  persons  lawfully  entitled  to 
receive  the  same  all  such  moneys,  funds  and  securities  or 
property  aforesaid.  The  punishment  shall  be  imprisonment  in 
the  penitentiary  or  county  jail  or  fine,  in  the  discretion  of  the 
court. 

In  all  indictments  under  this  act  the  provisions  of  section  one 
thousand  and  twenty  of  The  Code  shall  apply. 

This  section  does  not  embrace  the  unlawful  appropriation  of  the  property  of 
private  individuals,  but  is  limited  to  the  embezzlement  of  property  held  in  trust 
for  any  city,  county,  etc.    Connelly,  104-794. 

Sec  129  (1017)'     Enibezzletnent  by  treasurer  of  benevolent  or 
religious  insfUution,  a  misdemeanor,    1879,  c»  105. 

If  any  treasurer  or  other  financial  officer  of  any  benevolent 
or  religious  institution,  society  or  congregation  shall  lend  any 
of  the  moneys  coming  into  his  hands  to  any  other  person  or 
association  without  the  consent  of  the  institution,  association  or 
congregation  to  whom  such  moneys  belong;  or,  if  he  shall  fail 
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to  account  for  such  moneys  when  called  on,  he  shall  be  guilty 
of  a  misdemeanor,  and  punished  by  fine  or  imprisonment,  or 
both,  in  the  discretion  of  the  court 

Sec.  130  (1018).    Efnbezziefnent  by  officer  of  railroad  company, 
felony.    1870-' 1,  c.  103, 8. 1. 

If  any  president,  secretary,  treasurer,  director,  engineer, 
agent,  or  other  officer  of  any  railroad  company,  shall  embezzle 
any  moneys,  bonds,  or  other  valuable  funds,  or  securities,  with 
which  such  president,  secretary,  treasurer,  director,  engineer, 
agent,  or  other  officer,  shall  be  charged  by  virtue  of  his  office, 
or  agency,  or  shall  in  any  way,  directly  or  indirectly,  apply  or 
appropriate  the  same,  for  the  use  or  benefit  of  himself,  or  any 
other  person,  state,  or  corporation,  other  than  the  company  of 
which  he  is  president,  secretary,  treasurer,  director,  engineer, 
agent  or  other  officer,  for  every  such  offisnce  the  person  so  offend- 
ing shall  be  guilty  of  felony,  and  on  conviction  in  the  superior 
or  criminal  court  of  any  county  through  which  the  railroad  of 
such  company  shall  pass,  shall  be  imprisoned  in  the  penitentiary, 
not  less  than  three,  nor  more  than  ten  years,  and  fined  not  less 
than  one  thousand,  nor  more  than  ten  thousand  dollars. 

Sec.  131  (10 19).    Embezzletnent,  conspiracy  with  officer  of  rail' 
road.    1870-^1,  c.  103,  8.  2. 

If  any  person  shall  agree,  combine,  collude,  or  conspire  with 
the  president,  secretary,  treasurer,  director,  engineer  or  agent  of 
any  railroad  company,  to  commit  any  offence  specified  in  the 
preceding  section,  such  person  so  offending  shall  be  guilty  of 
felony,  and  on  conviction  in  the  superior  or  criminal  court  of  a 
county  through  which  the  railroad  of  any  company  against 
which  such  offence  may  be  perpetrated  passes,  shall  be  impris- 
oned in  the  penitentiary  for  not  less  than  three,  nor  more  than 
ten  years,  and  fined  not  less  than  one  thousand,  nor  more  than 
ten  thousand  dollars. 
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Sec.  132  (1022).  Embezzle tneni,  aufficieney  of  indictment  far. 
1871'''2,  c.  145,  8.  2. 

In  indictments  for  Embezzlement,  except  when  the  offence 
shall  relate  to  a  chattel,  it  shall  be  sufficient  to  allege  the  embez- 
zlement to  be  of  money,  without  specifying  any  particular  coin  or 
valuable  security;  and  such  allegation,  so  far  as  regards  the 
description  of  the  property,  shall  be  sustained  if  the  offender 
shall  be  proved  to  have  embezzled  any  amount,  although  the 
particular  species  of  coin  or  valuable  security  of  which  such 
amount  was  composed  shall  not  be  proved. 

Sec.  133  (3705).  Embezzlem^ent  by  officer  of  taxeSf  cCc.  1883, 
c.  136,8.  49. 

Any  officer  appropriating  to  his  own  use  the  state,  county, 
school,  city  or  town  taxes,  shall  be  guilty  of  embezzelment,  and 
may  be  punished  not  exceeding  five  years  in  the  state  prison  at 
the  discretion  of  the  court. 

* 

Sec.  134  (3678).  Fitter  and  penaUies  to  be  paid  by  collecting 
offlcer8  to  the  board  of  education;  embezzlement  by  officer. 
1872'*3,  c.  144f  8ub  chap.  6. 88.  6,  7.    1883,  o.  136,  8.  48. 

Whenever  any  officer  receives  or  collects  a  fine,  penalty  or  for- 
feiture in  behalf  of  the  state,  or  any  tax  imposed  on  licenses  to 
retailers  of  "v^ines,  cordials,  malt  or  spirituous  liquors,  and  auc- 
tioneers, he  shall,  within  thirty  days  after  such  reception  or  col- 
lection, pay  over  and  account  for  the  same  to  the  treasurer  of 
the  county  board  of  education  for  the  benefit  of  the  fund  for 
common  schools  in  such  county.  Any  officer  convicted  of  viola- 
ting this  section  shall  be  guilty  of  embezzlement,  and  may  be 
punished  not  exceeding  five  years  in  the  penitentiary,  and  fined 
at  the  discretion  of  the  court. 

Indictment. — An  indictment  under  this  section  charging  embezzlement  in 
**  wilfuUy,  knowingly  and  corruptly  "  failing  to  pay  ovir  a  fine  to  the  school 
fund,  is  sufficient  without  using  the  word  **feld[iiously."    Hill,  91-561. 
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EMBRACERY. 

The  indictment  charged  that  defendant,  who  was  counsel  for  certain  defend- 
ants on  trial  for  larcenj,  after  the  jury  had  retired,  approached  the  officer  in 
charge  of  the  jury  and  inquired  as  to  their  opinion,  saying  that  "  he  had  come 
to  give  them  instructions,"  and  asked  the  officer  if  any  instructions  were 
needed  to  let  him  know,  and  he  would  give  them:  I/eldy  that  the  indictment 
was  fatally  defective  for  failure  to  charge  an  attempt  ia  carry  into  effect  the 
corrupt  purpose.    Brown,  95-685. 


EMIGRATION. 

8ec»  135*    Emigrant  agents  to  obtain  license;  misdemeanor  to  do 
business  without.    1891,  e.  7S» 

(i)  No  person  shall  carry  on  the  business  of  an  emigrant 
agent  in  this  state  without  having  first  obtained  a  license  there- 
for from  the  state  treasurer. 

(2)  The  term  *' emigrant  agent,"  as  contemplated  in  this  act, 
shall  be  construed  to  mean  any  person  engaged  in  hiring  labor- 
ers in  this  state  to  be  employed  beyond  the  limits  of  the  same. 

(3)  Any  person  shall  be  entitled  to  a  license  which  shall  be 
good  for  one  year,  upon  payment  into  the  state  treasury  for  the 
use  of  the  state,  of  one  thousand  dollars,  in  each  county  in  which 
he  operates  or  solicits  emigrants,  for  each  year  so  engaged. 

(4)  Any  person  doing  the  business  of  an  emigrant  agent 
without  having  first  obtained  such  license  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be  punished  by  fine 
not  less  than  five  hundred  dollars  and  not  more  than  five  thou- 
sand dollars,  or  may  be  imprisoned  in  the  county  jail  not  less 
than  four  months,  or  confined  in  the  state  prison  at  hard  labor 
not  exceeding  two  years  for  each  and  every  offence  within  the 
discretion  of  the  court 
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(5)  This  act  shall  not  apply  to  any  county  west  of  the  line  as 
at  present  established  by  law  for  the  receiving  of  patients  by 
the  North  Carolina  Insane  Asylum,  except  the  counties  of 
Mecklenburg,  Moore,  Anson,  Richmond,  Cleveland,  Gaston, 
Lincoln  and  Catawba. 


ESCAPE. 

See.  136  (1021).    Eiicape,  priMn^breaeh  by  eriminc^*    R*  €*, 
e.  34»  a.  19.    I  Edw.  II.,  Si.  2d. 

Any  person  who  shall  break  prison,  being  lawfully  confined 
therein,  shall  be  guilty  of  a  misdemeanor. 

CoiLTiet  guard. — A  person  employed  as  a  guard  over  convicts  is  criminally 
responsible  for  the  escape  of  the  prisoners  confided  to  his  care,  and  when 
such  guard  sends  a  convict,  a  "trusty,"  several  hundred  yards  away,  without 
guard,  after  articles  needed  in  their  work,  and  the  prisoner  makes  his  escape, 
the  guard  is  guilty.    Johnson,  94-924. 

Appeal  not  dlamissad  on  escape. — ^Where  the  prisoner  escapes  after  appealing  to 
the  supreme  court,  the  appeal  will  not  be  dismissed,  but  the  case  will  be 
allowed  to  remain  on  the  docket  until  the  prisoner  is  rearrested,  when  it  will 
be  called  at  the  instance  of  the  attorney  general,  or  of  the  prisoner.  McMil- 
lan, 94-945- 

Xscape  a  misdemeanor. — An  escape  from  arrest  upon  a  charge  for  a  misde- 
meanor, and  without  force,  is  itself  a  misdemeanor.    Brown,  82-585. 

See.  137  (1022).    Escape,  officer  indictable  for,  what  necessary 
far  state  to  prove.    JR.  C,  c,  34,  s.  35.    1701,  c.  343, 8*  1. 

When  any  person  charged  with  a  crime  or  misdemeanor,  or 
sentenced  by  the  court  upon  conviction  of  any  offence,  shall  be 
legally  committed  to  any  sheriff,  constable  or  jailor,  or  shall  be 
arrested  by  any  sheriff,  deputy-sheriff  or  coroner  acting  as  sheriff, 
by  virtue  of  any  capias  issued  on  a  bill  of  indictment,  informa- 
tion, or  other  criminal  proceeding,  and  such  sheriff,  deputy- 
sheriff,  coroner,  constable  or  jailor,  wilfully  or  negligently,  shall 
suffer  such  person,  so  charged,  or  sentenced  and  committed,  to 
escape  out  of  his  custody,  the  sheriff,  deputy-sheriff,  coroner, 
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constable  or  jailor  so  offending,  being  thereof  convicted,  shall 
be  removed  from  oflSce,  and  fined  at  the  discretion  of  the  court 
before  whom  the  trial  may  be  had;  and  in  all  such  cases  it  shall 
b€  sufficient,  in  support  of  the  indictment  against  such  sheriff 
or  other  officer,  to  prove  that  such  person  so  charged  or  sen- 
tenced was  committed  to  his  custody,  and  it  shall  lie  upon  the 
defendant  to  show  that  such  escape  was  not  by  his  consent  or 
negligence,  but  that  he  had  used  all  legal  means  to  prevent  the 
same,  and  acted  with  proper  care  and  diligence:  Provided^  that 
such  removal  of  a  sheriff  shall  not  affect  his  duty  or  power  as  a 
collector  of  the  public  revenue,  but  he  shall  proceed  on  such 
duty  and  be  accountable,  as  if  such  conviction  and  removal  had 
not  been  had. 

Indictment. — An  indictment  charging  that  defendant  '*  negligently "  per- 
mitted the  escape  is  sufficient  without  using  the  word  '*  wilfully."  The  use 
of  the  disjunctive  '*  or  "  shows  that  the  mischief  intended  to  be  suppressed  is 
two- fold:  one  where  the  escape  is  the  result  of  negligence^  and  the  other  where 
it  is  the  wilful  act  of  the  officer  in  promoting  the  escape.    McLain,  104-394. 

An  indictment  for  assisting  prisoners  to  break  jail,  which  does  not  allege 
that  such  prisoners  had  committed  any  offence,  or  state  facts  or  circumstances 
from  which  the  court  can  see  that  they  were  lawfully  in  prison,  is  fatally  defec- 
tive.   Jones,  78-420. 

Variance. — Where  the  charge  is  that  defendant  escaped  from  arrest  made 
under  an  indictment  against  him  and  another  for  an  affray,  and  the  proof  is 
that  the  indictment  was  for  assault  and  battery,  the  variance  is  immaterial, 
since  the  gravamen  of  the  charge  is  the  escape  from  custody^  and,  besides,  one 
may  be  convicted  of  assault  and  battery  under  a  bill  charging  an  affray.  Brown, 
82-585. 

Evidence— burden  on  defendant  to  ftliowwant  of  negligence. — Where  the  escape  is 
proven  or  admitted,  the  burden  is  shifted  to  defendant  to  show  that  there  was 
no  negligence  on  his  part,  and  that  he  us^  all  legal  means  for  the  safe  keeping 
of  the  prisoner.    Hunter,  94-829. 

t 

Vailnre  to  liandcnff  prisoner. — ^The  faAure  to  handcuff  the  prisoner  is  not  per 
se  negligence,  but  jury  must  decide  whether  the  failure  to  do  so  contributed  to 
the  tscape,  and  whether  defendant  had  used  due  diligence  in  attemptit^  to 
guard  the  prisoner  without  them.    Hunter,  94-829. 

Escape  from  anrett  on  bastardy  warrant. — An  indictment  lies  at  common  law, 
independent  of  the  statute,  against  an  officer  who  permits  the  escape  of  one 
arrested  on  a  bastardy  warrant.    Ritchie,  107-857. 
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Effect  of  escape  pennitted  hj  ofllcer  as  to  fine  and  costs, — An  escape  permitted  by 
the  sheriff  does  not  operate  as  a  discharge  of  a  fine  and  costs  imposed  on 
defendant,  who  was  placed  in  the  custody  of  the  sheriff.  Simpson,  46 
(i  Jones),  80. 

Justification — erroneous  judgment  no  excuse. — An  officer  charged  with  an  escape 
can  not  justify  on  the  ground  that  the  prisoner  was  placed  in  his  custody 
under  an  erroneous  judgment     Garrell,  82-580. 

8ec»  138  (1023),    Escape^  dutg  of  solicUor  in  such  a  case.  JR.  C, 
c.  34,  8.  36.    1791,  €.  343,  8.  2. 

It  is  hereby  declared  to  be  the  duty  of  solicitors,  when  they  shall 
be  informed  or  have  knowledge  of  any  felon,  or  person  other- 
wise charged  with  any  crime  or  offence  against  the  state,  having 
within  their  respective  districts  escaped  out  of  the  custody  of 
any  sheriff,  deputy  sheriff,  coroner,  constable  or  jailer,  to  take 
the  necessary  measures  to  prosecute  such  sheriff,  or  other  officer 
so  offending. 
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See.  139,    Depositions  to  he  taken,  affidavit  before  clerk.    1891, 
c.  522. 

(i)  In  all  criminal  actions  pending  before  the  superior  court 
it  shall  be  lawful  for  the  defendant  in  any  such  action  to  make 
affidavit  before  the  clerk  of  the  superior  court  in  which  said 
action  is  pending,  that  it  is  important  for  his  defence  that  he 
have  the  testimony  of  any  person  or  persons,  whose  names 
must  be  given,  and  that  such  person  or  persons  [are]  so  infirm, 
or  otherwise  physically  incapacitated,  that  he  cannot  procure 
their  attendance  at  court. 

(2)  Upon  the  filing  of  said  affidavit  it  shall  be  the  duty  of  the 
clerk  to  appoint  some  responsible  person  to  take  the  deposition 
of  said  person,  which  deposition  may  be  read  in  the  trial  of  said 
criminal  action  under  the  same  rules  as  now  apply  by  law  to 
depositions  in  civil  actions:  Provided^  that  the  solicitor  of  the 
district  in  which  said  suit  is  pending  have  ten  (10)  days'  notice 
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of  the  taking  of  said  deposition,  who  may  appear  in  person  or 
by  a  representative  to  conduct  the  cross-examination  of  such 
witness. 

8ee»  140  (1192),  JParty  whose  name  is  forged  a  competent  wit- 
ness.   R.  €*,  c.  35,  s,  22. 

No  person  shall  be  deemed  to  be  an  incompetent  witness  by 
reason  of  any  interest  which  such  person  may  have,  or  be  sup- 
posed to  have,  in  respect  to  any  deed,  writing,  instrument,  or 
other  matter  whatsoever,  in  support  of  any  prosecution,  wherein 
shall  be  questioned  the  fact  of  forging  such  deed,  writing, 
instrument,  or  other  matter  whatsoever,  or  the  fact  of  uttering, 
showing  forth  in  evidence,  or  disposing  thereof,  knowing  the 
same  to  be  forged. 

8ec.  141  (1215).  JPersons  participating  in  unlawful  gaming 
compelled  to  testify  of  the  gaming;  not  to  be  prosecuted  therC" 
for.    R,  C,  o.  34,  «.  50. 

No  person  shall  be  excused,  on  any  prosecution,  from  testify- 
ing touching  any  unlawful  gaming  done  by  himself  or  others; 
but  no  discovery,  made  by  the  witness  upon  such  examination, 
shall  be  used  against  him,  in  any  penal  or  criminal  prosecution, 
and  he  shall  be  altogether  pardoned  of  the  offence  so  done,  or 
participated  in  by  him. 

Sec.  142  (1350).  No  witness  incapacitated  by  interest  or  crime. 
1806,  o.  43,  ss.  1,  4.    1869''70,  c.  177.    1871'''2,  c.  4. 

No  person  offered  as  a  witness  shall  be  excluded  by  reason  of 
incapacity  from  interest  or  crime,  from  giving  evidence  either  in 
person  or  by  deposition,  according  to  the  practice  of  the  court, 
on  the  trial  of  any  issue  joined,  or  of  any  matter  or  question, 
or  on  any  inquiry  arising  in  any  suit  or  proceeding,  civil  or 
criminal,  in  any  court,  or  before  any  judge,  justice,  jury  or 
other  person  having,  by  law,  authority  to  hear,  receive  and 
examine  evidence;  and  every  person  so  offered  shall  be  admitted 
to  give  evidence,  notwithstanding  such  person  may  or  shall 
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have  an  interest  in  the  matter  in  question,  or  in  the  event  of  the 
trial  of  the  issue,  or  of  the  suit  or  other  proceeding  in  which  he 
is  offered  as  a  witness.  This  section  shall  not  be  construed  to 
apply  to  attesting  witnesses  to  wills. 

See.  143  {1353).  Defendants  in  eritninal  proceedings  compeieni 
in  their  awn  behalf  at  their  awn  request;  husband  ar  wife 
of  defendant  competent  for  defendant.  1881,  c  89^  s.  3. 
1881,  c  110,  ss,  2,  3. 

In  the  trial  of  all  indictments,  complaints  or  other  proceed- 
ings against  persons  charged  with  the  commission  of  crimes, 
offences  and  misdemeanors,  the  person  so  charged  shall  at  his 
own  request,  but  not  otherwise,  be  a  competent  witness,  and 
his  failure  to  make  such  request  shall  not  create  any  presump- 
tion against  him.  The  husband,  or  wife  of  the  defendant,  in 
all  criminal  actions  or  proceedings,  shall  be  a  competent  witness 
for  the  defendant;  but  the  failure  of  such  witness  to  be  examined 
shall  not  be  used  to  the  prejudice  of  the  defence.  But  every 
such  person  examined  as  a  witness  shall  be  subject  to  be  cross- 
examined  as  other  witnesses. 

Hiuband  competent  witnera  against  wife,  when. — A  husband  is  a  competent  wit- 
ness against  his  wife  on  indictment  against  her  for  assault  and  battery  in 
striking  the  husband  with  an  axe,  since  the  use  of  such  a  deadlj  weapon 
indicates  malice.    Davidson,  77-522. 

See.  144  (1354) *  Incompetent  evidence,  what.  1856-^7,  c  23. 
18669  c.  43,  s.  3.    1858-^9,  c.  209,  s.  4. 

Nothing  in  this  chapter,  except  as  provided  in  the  preceding 
section,  shall  render  any  person,  who  in  any  criminal  proceed- 
ing is  charged  with  the  commission  of  a  criminal  offence  compe- 
tent, or  compellable,  to  give  evidence  against  himself,  nor  shall 
render  any  person  compellable  to  answer  any  question  tending 
to  criminate  himself,  nor  shall  in  any  criminal  proceeding  ren- 
der any  husband  competent  or  compellable  to  give  evidence 
against  his  wife,  nor  any  wife  competent  or  compellable  to  give 
evidence  against  her  husband:  Provided^  that  in  all  criminal 
prosecutions  of  a  husband  for  an  assault  and  battery  on  the  per- 
son of  his  wife,  or  for  abandoning  his  wife,  or  for  neglecting  to 
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provide  for  her  support,  it  shall  be  lawful  to  examine  the  wife 
in  behalf  of  the  state  against  the  said  husband. 

Defendant  criminating  himself. — Where  a  defendant  offers  himself  as  a  witness 
in  his  own  behalf  he  waives  his  constitutional  privilege  of  refusing  to  answer 
self-criminating  questions.    Thomas,  9S-599. 

Where  defendant  testifies  in  his  own  behalf  he  waives  his  constitutional 
right  not  to  answer  questions  which  tend  to  criminate  him.    Allen,  107-805. 

Confessions. — Defendant  confessed  to  the  officer  who  had  him  under  arrest 
that  he  had  stolen  the  money  under  a  promise  that  if  he  would  confess  and 
compromise  the  matter  he  would  be  released.  This  confession  was  objected  to 
and  ruled  out.  A  day  or  two  afterwards,  on  his  examination  before  a  magis- 
trate, he  asked  to  be  sworn  as  a  witness  in  his  own  behalf,  and  after  having 
been  properly  cautioned,  stated  that  he  had  made  the  confession  under  the 
belief  that  he  could  compromise  it  and  be  released,  but  that  he  had  not  stolen 
the  money:  Held^  that  his  statement  under  oath  before  the  magistrate  was 
competent  against  him.     Distinguishing  State  v.   Lawhorn,  66-638.    Bills, 

97-447. 

The  facts  that  a  defendant  was  in  arrest,  and  secured  by  a  handcuff  placed 
on  one  hand,  and  connected  by  a  chain  with  a  buggy  in  which  he  was  riding 
with  the  officer  who  had  in  his  pocket  the  warrant  under  which  he  had  been 
committed  to  jail  on  a  charge  of  larceny,  do  not  of  themselves  constitute 
duress  sufficient  to  exclude  confessions  made  under  such  circumstances,  there 
being  no  threat  or  advantageous  offer  to  arouse  hope  or  excite  fear.  Whit- 
field, 109 — . 

Judge  decides  whether  confessions  admissible — when  he  may  be  reviewed. — What 
amounts  to  such  threats  or  promises  as  render  Confessions  inadmissible  as 
being  not  voluntary;  what  evidence  the  judge  will  hear  to  establish  the  facts 
of  threats  or  promises,  and  whether  there  be  any  evidence  to  show  that  the 
confessions  are  not  voluntary,  are  questions  of  law,  and  the  decisions  of  the 
judge  upon  them  are  subject  to  review  in  the  supreme  court. 

Whether  the  evidence,  if  true,  proves  the  fact  of  threats  or  promises;  whether 
the  witnesses  testifying  to  the  court  as  to  such  facts  are  worthy  of  credit;  and, 
in  case  of  conflict,  which  of  them  is  to  be  believed,  are  questions  of  fact  for 
the  judge,  and  his  decision  upon  them  is  not  subject  to  review.  Andrew, 
61  (Phil.  Law),  205. 

Promise  to  marry  defendant  if  he  would  confess. — The  promise  of  a  female  to 
marry  the  prisoner  on  condition  that  he  would  confess  his  crime  to  her  is  not 
sufficient  to  exclude  such  confessions,  since  the  promise  is  only  of  some  col- 
lateral advantage  entirely  disconnected  from  the  charge.     Hardee,  83-619. 

Defendant  a  witness  against  his  co-defendant. — A  defendant,  jointly  indicted 
with  another,  is  competent, and  compellable  to  testify  against  his  co-defendant. 
Smith,  86-705. 
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Wiib  of  one  deflmdaat  where  two  are  indicted. — On  indictment  against  two  per- 
sons for  an  affray,  the  wife  of  one  of  them  is  not  a  competent  witness  for  the 
other  defendant     Harbison,  94-885. 

Attorney  and  client. — One  charged  with  a  crime,  who  turns  state's  witness 
against  his  associates,  under  an  assurance  that  his  disclosures  are  not  to  be 
used  against  him,  may  be  cross-examined  as  to  what  he  told  his  counsel  about 
the  ofience  while  he  was  himself  charged,  since  he  testifies  with  the  express 
understanding  that  he  is  to  disclose  his  ownguiU^  and  the  rule  which  excludes 
communications  between  attorney  and  client  no  longer  applies.  Coudry,  50 
(5  Jones),  418. 

See.  14i%  {588).    Husband  and  ivife  witnesses.    C\  €•  B.,  s.  341. 
18C6,  c.  40,  s.  2. 

In  any  trial  or  inquiry  in  any  suit,  action  or  proceeding  in  any 
court,  or  before  any  person  having,  by  law,  or  consent  of  par- 
ties, authority  to  examine  witnesses  or  hear  evidence,  the  hus- 
band or  wife  of  any  party  thereto,  or  of  any  person  in  whose 
behalf  any  such  suit,  action  or  proceeding  is  brought,  pros- 
ecuted, opposed  or  defended,  shall,  except  as  hereinafter  stated, 
be  competent  and  compellable  to  give  evidence,  as  any  other 
witness,  on  behalf  of  any  party  to  such  suit,  action  or  proceed- 
ing. Nothing  herein  shall  render  any  husband  or  wife  compe- 
tent or  compellable  to  give  evidence  for  or  against  the  other,  in 
any  criminal  action  or  proceeding  (except  to  prove  the  fact  of 
marriage  in  case  of  bigamy),  or  in  any  action  or  proceeding  in 
consequence  of  adultery,  or  in  any  action  or  proceeding  for 
divorce  on  account  of  adultery  (except  to  prove  the  fact  of  mar- 
riage), or  in  any  action  or  proceeding  for  or  on  account  of  crim- 
inal conversation.  No  husband  or  wife  shall  be  compellable  to 
disclose  any  confidential  communication  made  by  one  to  the 
other  during  their  marriage. 

Carriage — Indians  cohabiting. — Cohabitation  between  an  Indian  man  and 
woman  according  to  the  ancient  customs  of  their  tribe,  which  leave  the  parties 
free  to  dissolve  the  connection  at  pleasure,  is  not  marriage,  and,  therefore,  the 
parties  to  such  relation  may  be  compelled  to  testify  against  each  other. 
Ta-cha-na-tah,  64-614. 
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slimed  to  ootttinne. — Where  a  prisoner  has  once  been  induced  to 
^h  hope  or  fear,  confessions  subsequently  made  are  presumed  to 
the  same  influence  until  the  contrary  be  shown  by  clear  proof. 
T,  Dev.),  259. 

nee  of  confessions  beibre  magistrates,  when  admissible. — ^Before  parol 
a  prisoner's  confessions  made  before  the  committing  magistrate 
.tted,  it  must  appear  that  the  magistrate  did  not  take  the  examina- 
.ing,  or  that  the  same  is  lost    Parish,  44  (Busb.),  239. 

jarol  evidence  of  a  prisoner's  confessions  before  the  committing 
-  is  objected  to  in  general  terms,  and  the  solicitor,  supposing  the 
.  objection  to  be  that  they  were  not  voluntary,  proceeds  to  remove 
tion,  and  the  confessions  are  received,  the  prisoner  is  not  precluded 
ting  in  the  supreme  court  that  there  was  no  evidence  that  the  pris- 

lamination  was  not  reduced  to  writing,  or  that  the  same  was  lost. 

4  (Busb.),  239. 

tion  on  conibssion  alone. — One  may  be  con\'icted  on  his  own  voluntary 
ions  alone.     Cowan,  29  (7  Ired.),  239. 

1  q^aestions  of  law  or  fiu;t  fbnnd  by  tlie  Judge  reviewable. — Whether  a  prisoner's 

iions  are  voluntary  or  induced  by  hope  or  fear,  is  a  question  of  fact  to 

ided  by  the  judge,  and  his  finding  is  conclusive.    What  constitutes  such 

or  fear  is  a  matter  of  law,  which  is  reviewable  upon  exception  taken 

/.    Vann,  82-631. 

jord  of  case,  how  proved. — The  original  record  of  a  case  in  another  court  is 
petent  when  present,  though  the  proper  mode  of  proving  it  is  by  a  duly 
aenticated  copy  under  the  seal  of  the  court.    Hunter,  94-829. 

uccomplice,  eflbct  of  nnsapported  testimony. — ^The  jury  may  convict  upon  the 
supported  testimony  of  an  accomplice  who  testifies  under  promise  of  immu- 
ty  from  punishment.     Mitchener,  98-689. 

Conviction  may  be  had  on  the  unsupported  testimony  of  an  accomplice, 
ad  the  propriety  of  cautioning  the  jury  not  to  convict  upon  it  unless  it  is 
supported  is  left  to  the  sound  discretion  of  the  trial  judge.     Haney,  19  (2  D. 
&  B.),  390. 

The  unsupported  testimony  of  an  accomplice  is  sufficient  to  warrant  a  con- 
viction.   Holland,  83-624. 

What  kind  of  corroboration  necessary.— The  corroboration  of  an  accomplice 
should  be  as  to  some  matter  which  tends  to  prove  or  disprove  defendant's 
guilt,  though  a  conviction  on  the  uncorroborated  testimony  of  an  accomplice 
is  legal.     Miller,  97-484. 

A  person  may  be  convicted  upon  the  unsupported  testimony  of  an  accom- 
plice.   Stroud,  95-626. 

Vo  accessories  in  larceny. — There  are  no  accessories  before  the  fact  in  larceny; 
all  who  aid,  abet,  advise  or  procure  the  crime  are  principals.     Stroud,  95-626. 
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AxLSwen  aa  to  coUaterftl  matter  conclnaiTe,  exception. — The  answer  of  a  witness 
on  cross-examination  to  collateral  questions  is  conclusive,  except  ^'as  to  mat- 
ters which,  although  collateral,  tend  to  show  the  temper,  disposition  and  con- 
duct of  the  witness  in  relation  to  the  cause  or  the  parties."  Following  State 
V.  Patterson,  2  Ired.,  346.     Ballard,  97-443. 

Where  a  witness  for  the  state  is  asked  on  cross-examination  if  the  prosecu- 
tor has  not  paid  him  for  coming  from  a  distant  state  to  be  a  witness,  and  he 
answers  that  he  has  not,  defendant  may  introduce  witnesses  to  prove  his  decla- 
ration that  he  had  been  so  paid.  Collateral  matters  which  tend  to  show  the 
temper,  disposition  or  conduct  of  the  witness  towards  the  cause  or  the  parties 
are  exceptions  to  the  rule  which  treats  answers  to  collateral  matters  as  con- 
clusive.    Patterson,  24  (2  Ired.),  346. 

When  a  portion  of  a  conversation  heard  is  admissible. — A  witness  may  testify  as 
to  a  portion  of  a  conversation  of  defendant,  though  witness  did  not  hear  the 
entire  conversation,  if  the  portion  heard  embraces  a  distinct  fact  pertinent  to 
the  issue.     Carson,  95-593. 

When  part  of  a  conversation  is  elicited  from  the  witness,  the  opposite  party 
has  a  right  to  put  the  whole  conversation  in  evidence.    Sheets,  89-543. 

Withdrawal  of  improper  evidence  from  jury,  effect  of. — Where  improper  evidence 

is  received  over  defendant's  objection,  but  before  the  conclusion  of  the  trial 

'  the  juckge  withdraws  the  evidence  from  the  jury,  instructing  them  that  the 

evidence  is  inadmissible  and  that  they  must  not  consider  it,  there  is  no  error. 

Collins,  93-564. 

When  a  witness  may  be  impeached. — Before  a  witness  can  be  examined  to 
impeach  another  witness  by  proving  inconsistent  statements  made  by  such 
witness,  the  impeached  witness  must  be  asked  as  to  such  statements,  in  order 
that  he  may  have  opportunity  to  explain  them.     Wright,  75-439. 

Experts. — A  witness  who  is  not  an  expert  may  express  his  opinion  as  to  the 
state  of  mind  of  another  witness  during  certain  periods. — Ketchey,  70-621. 

Whether  or  not  a  witness  is  an  expert  is  a  question  of  fact  for  the  court,  and 
his  finding  is  conclusive.     Cole,  94-958. 

Infknts  as  witnesses. — The  question  as  to  whether  a  witness  has  sufficient 
mental  capacity  and  sense  of  moral  obligation  to  testify  in  a  case  is  one  of 
fact  to  be  determined  by  the  court,  and  cannot  be  reviewed  on  appeal. 
Edwards,  79-648. 

Whether  an  infant  has  sufficient  intellect  and  sense  of  the  obligation  of  an 
oath  to  be  competent  as  a  witness  is  a  matter  within  the  discretion  of  the  trial 
judge,  and  his  action  is  not  reviewable.     Manuel,  64-601. 

The  court  is  the  exclusive  judge  whether  a  witness  has  sufficient  intelligence 
to  testify.     Perry,  44  (Busb.),  330. 

Character  witness. — Where  a  character  witness  answers  that  he  does  not  know 
the  character  of  the  party  introducing  him,  he  should  be  stood  aside;  the 


EVIDENCE— GENERAL.  1 25 

party  introducing  him  has  no  right  afterwards  to  ask  him  if  he  knows  his 
character  for  truth  and  honesty.     Wheeler,  104-893. 

A  witness  introduced  to  impeach  another  witness  cannot  be  asked  if,  from 
his  general  character,  he  would  believe  the  impeached  witness  on  oath. 
Caveness,  78-484. 

Where  a  witness,  called  to  impeach  the  character  of  another  witness,  states 
that  he  kne^  his  character  when  he  lived  in  another  place  some  two  or  three 
years  ago,  but  does  not  know  what  his  character  is  where  he  now  lives,  such 
evidence  is  not  too  remote,  and  its  rejection  is  error.     Lanier,  79-622. 

A  witness  who  gives  another  witness  a  bad  character  may  be  asked,  on  cross- 
examination  to  name  the  persons  who  had  spoken  disparagingly  of  the  wit- 
ness, and  what  was  said.     Perkins,  66-126. 

Seal  on  warrant. — The  question  whether  there  is  a  seal  or  not  attached  to  a 
warrant  issued  by  a  justice  of  the  peace,  is  one  exclusively  for  the  trial  judge, 
to  be  decided  by  him  upon  inspection.     Worley,  33  (11  Ired.),  242. 

Question  of  nul  tiel  record  how  tried. — The  question  to  be  tried  on  a  plea  of  nul 
tiel  record  is  one  of  fact  for  the  court,  and  where  the  court  below  rejected  a 
paper,  offered  as  a  copy  of  a  record,  because  the  seal  was  so  indistinct  that  it 
.  could  not  be  recognized  as  the  seal  of  any  court,  the  supreme  court  has  no 
power  to  examine  whether  the  fact  as  to  the  distinctness  of  the  seal  be  as  stated 
or  not    Isham,  10  (3  Hawks),  185. 

Attorney  fbr  prisoner  as  witness. — Where  a  witness  for  the  prosecution  is  sent  by 
permission  of  the  court  to  the  office  of  the  prisoner's  counsel  and  is  there 
examined,  one  of  the  prisoner's  counsel  is  a  competent  witness  to  prove  the 
statements  of  the  witness  there  made  in  order  to  contradict  him.     Williams, 

91-599- 

Contents  of  r^ected  paper  need  not  be  given  on  appeal. — Where  a  paper  offered  in 
evidence  is  excluded  as  being  in  itself  incompetent,  and  its  contents  are  not 
set  out  in  the  case  on  appeal,  but  it  appeafs  that  counsel  made  known  the  sub- 
stance of  the  paper  when  it  was  offered,  the  rule  which  requires  that  the  Oase 
must  show  what  the  rejected  evidettce  is,  so  that  the  court  may  pass  upon  the 
exception,  is  satisfied.  Such  ruling  is  analogous  to  the  case  of  a  witness 
excluded  on  aocount  of  his  personal  disability  to  testify,  and  without  reference 
to  the  evidence  he  may  give.    Pierce,  91-606. 

Evidence  of  examination  befbre  coroner  competent.  ^The  exclusion  of  a  paper 
containing  the  examination  of  a  witness  before  the  coroner,  and  also  contain- 
ing the  preliminary  examination  reduced  to  writing  by  the  justice,  introduced 
for  the  purpose  of  contradicting  the  witness,  is  error.    Pierce,  91-606. 

Grand  Jnror  as  a  witness  on  the  trial.— A  grand  juror,  on  the  trial  of  an  indict- 
ment, may  be  compelled  to  disclose  what  was  given  in  evidence  by  a  witness 
before  the  grand  Jury.    Broughton,  29  (7  Ired.),  96. 
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The  fact  that  a  witness  was  foreman  of  the  grand  jury  which  found  the  bill 
does  not  render  him  incompetent  to  testify,  especially  when  he  did  not  vote 
for  the  bill.    McDonald,  73-346. 

Testimony  of  relatioiis  regarded  with  supieion. — It  is  not  error  to  instruct  the 
jury  that  the  law  regards  with  suspicion  the  testimony  of  near  relations  when 
testifying  for  each  other.    Nash,  30  (8  Ired.),  35. 

The  credit  of  a  witness  related  to  the  party  for  whom  he  testifies  is  thereby 
affected,  and  his  evidence  must  be  received  with  some  degree  of  allowance. 
Boon,  82-637. 

Incapacity,  burden  of  proof.  ~Where  the  prisoner  sets  up  the  defence  that  he 
was  under  the  age  of  presumed  capacity,  the  burden  is  on  him  to  prove  it. 
Arnold,  35  (13  Ired.),  184. 

SUence  when  accused. — Where  a  person  is  charged  with  a  crime  and  makes  no 
denial,  his  silence  is  a  circumstance  which  may  be  left  to  the  jury.  Swink, 
19  (2  D.  &  B.),  I. 

Written  examination  on  preliminaij  hearing.  ~The  examination  of  a  witness 
taken  before  a  jury  of  inquest  or  an  examining  magistrate,  is  inadmissible  as 
evidence  in  chief,  unless  it  be  shown  that  the  witness  is  dead.  Taylor,  61 
(Phil.  LawX  508. 

The  written  examination  of  a  witness  taken  at  the  coroner's  inquest  is 
incompetent  when  nothing  is  offered  to  remove  objections  to  its  competency 
except  the  fact  that  the  witness's  name  is  endorsed  on  the  bill,  and  not  being 
called  for  the  state,  a  summons  was  issued  for  him  by  the  prisoner,  to  which 
the  sheriff  returned  that  he  could  not  be  found  as,  residing  in  the  city,  he  left 
home  that  morning.     Grady,  83-643. 

Se-ezamination  after  Jury  retires. — It  is  not  error  to  permit  witnesses  who  have 
been  previously  examined  to  be  recalled  and  re-examined  after  the  jury  have 
retired  to  consider  their  verdict.     Noblett,  47  (2  Jones),  418. 

Corroboration. — The  former  statements  of  a  witness  made  without  the  sanc- 
tion of  an  oath,  similar  to  those  made  on  the  stand  may  be  admitted  in  evi- 
dence, if  he  is  impeached^  to  sustain  the  personal  credibility  of  the  witness, 
but  not  for  the  purpose  of  confirming  his  statement  as  to  the  facts  sworn  to  on 
the  trial.  Such  testimony  is  not  admissible  to  confirm  the  statement  of 
another  witness  testifying  to  the  same  effect.    Parish,  79-610. 

A  witness  who  has  been  impeached  may  be  corroborated  by  showing  that  he 
made  similar  statements  at  other  times,  and  may  prove  the  statements  by 
himself.     Rowe,  98-629. 

It  is  competent  to  show  that  the  prisoner  made  false  and  contradictory  state- 
ments in  reference  to  the  crime  with  which  he  is  charged.    lb. 

A  statement  made  by  a  witness  in  pais ^  contradicting  that  made  on  the  trial 
and  brought  in  for  the  purpose  of  impeaching  the  integrity  of  such  witness^ 
cannot  be  treated  as  substantial  evidence  of  the  facts  involved  in  the  issue* 
Neville,  51  (6  Jones),  423. 
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How  itatntes  of  other  itatet  proTod. — The  certificate  of  the  secretary  of  state 
in  relation  to  the  statutes  of  another  state  is  evidence  in  criminal  as  well  as 
civil  cases.    Patterson,  24  (2  Ired.),  346. 

The  printed  statute  book  of  another  state  is  not  evidence  to  show  what  the 
law  of  that  state  is;  it  can  only  be  shown  by  a  copy  authenticated  by  the  seal 
of  the  state  which  enacted  it.    Twitty,  9  (2  Hawks),  441. 

Bafreshing  memory. — A  witness  may  refresh  his  memory  by  looking  at  a  book 
of  entries  kept  by  himself  without  producing  the  book  on  trial.  Cheek,  35 
(13  Ired.),  114. 

Fnlsum  in  nno,  etc. — ^The  rule  **Julsum  in  uno,  fulsum  in  omnibus ^'^^  is  not  a 
rule  of  law  in  this  state.     Brantly,  63-518. 

Second  croes-ezamhmtion. — After  a  witness  has  been  cross-examined,  it  is  in  the 
discretion  of  the  trial  judge  to  permit  or  refuse  a  second  cross-examination. 
Hoppiss,  27  (5  Ired.),  406. 

Where  the  state  calls  a  witness  who  is  afterwards  put  on  the  stand  by  defend* 
ant,  the  state  has  no  right  to  cross-examine  the  witness  to  discredit  him. 
Taylor,  88-694. 

Evidence  having  been  given  that  a  person  then  on  trial  for  larceny  had  been 
charged  with  the  crime  by  the  prosecutor,  face  to  face,  it  is  competent  for  the 
defendant  to  show  what  his  reply  was  to  such  accusation.    Patterson,  63-52a 

Party  calliag  out  collateral  matter. — One  who  calls  out  a  statement  from  a  wit- 
ness, which  he  subsequently  impeaches  by  another  witness,  cannot  object  to 
testimony  from  the  other  side  in  support  of  such  witness  on  the  ground  that 
the  statement  so  called  out  by  himself  was  collateral  matter,  Kirkman, 
63-246. 

Oath — ^fbrm  of. — The  omission  of  the  witness  to  repeat  the  words  '*So  help 
me  God  "  is  not  assignable  as  error,  since  the  words  constitute  no  part  of  the 
oath.    Mazon,  90-676. 

The  fact  that  a  witness  was  sworn  that  his  evidence  '*  against ''  the  prisoner 
should  be  the  truth,  instead  of  following  the  prescribed  form  of  the  oath,  is 
not  such  a  substantial  departure  as  to  fatally  infect  the  verdict    lb. 

A  witness  may  be  allowed,  for  the  purpose  of  corroboration,  to  testify  that 
another  person  identified  a  coat  whose  identity  was  in  question,  without  first 
asking  him  who  identified  it  if  he  did  so.    Brabham,  ioS-793. 

Evidence  as  to  age  of  witness. — A  witness  may  testify  to  his  own  age  accord- 
ing to  the  reputation  in  the  family.    Best,  108-747. 

Sunor  as  to  how  the  Jury  stood  on  a  former  trial. — Evidence  of  a  current  report 
as  to  how  the  jury  were  divided  on  a  former  trial  of  the  same  case  is  incompe- 
tent.   Austin,  108-780. 
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EXPOSURE  OF  PERSON. 

An  indictment  which  charges  an  indecent  and  scandaUus  exposure  of  the 
naked  person  to  public  view  in  a  public  place  is  sufficient  without  charging 
the  act  to  have  been  committed  in  the  presence  of  one  or  more  persons. 
Roper,  i6  (i  D.  &  B.)t  208. 


EXTORTION. 

Act  mutt  be  under  color  of  title. — An  indictment  against  a  justice  of  the  peace 
for  extortion  must  allege  that  the  money  was  taken  **  under  color  of  office." 
Pritchard,  107-921. 

Question  of  intent  to  be  submitted  to  jury.— On  a  charge  against  a  justice  of  the 
peace  for  extortion,  the  question  of  intent  must  be  submitted  to  the  jury, 
since  to  sustain  the  charge  it  is  necessary  to  allege  and  prove  that  the  fees 
were  demanded  wilfully  and  corruptly,  and  not  through  mistake  of  law  or  fact. 
Pritchard,  107-921. 

Act  not  corrupt,  defendant  acquitted. — Where  the  verdict  of  the  jury  is  that  a 
register  of  deeds  indicted  for  extortion  took  more  than  his  legal  fee  for  record- 
ing a  deed,  but  did  not  take  it  corruptly ^  such  finding  is  equivalent  to  a  ver- 
dict of  acquittal.    Bright,  4  (Taylor's  Term  Rep.),  437. 

Oath  of  office  not  necesiarj. — A  justice  of  the  peace  who  takes  possession  of 
his  office  and  engages  in  the  exercise  of  its  duties  is  indictable  for  taking 
unlawful  and  extortionate  fees  under  color  of  his  office,  though  he  has  never 
taken  the  oath  of  office,    Cansler,  75-442. 

Sheriff  entitled  to  cost  on  tax-list  only  after  seizure  of  property. — A  sheriff  is  not 
entitled  to  the  fee  of  fifty  cents  as  for  an  execution  against  each  tax-payer, 
after  the  tax-list  is  placed  in  his  hands,  but  only  becomes  entitled  to  such  fee^ 
if  at  all,  when  he  actually  levies  and  seizes  property  in  collection  of  the  tax. 
Bisaner,  97-503. 

Variance. — Where  an  indictment  for  extortion  charges  that  the  act  was  done 
as  tax  collector,  but  the  evidence  shows  that  defendant  was  deputy  sheriff 
and  collected  the  taxes  by  virtue  of  that  office,  the  variance  is  fatal.    Bisaner, 

97-503. 

Also  where  the  extortion  charged  is  in  collecting  two  dollars  and  thirteen 
cents  as  taxes,  when  only  one  dollar  and  sixty-three  cents  was  due,  and  the 
evidence  shows  that  defendant  collected  one  dollar  and  sixty-three  cents  as 
taxes  and  fifty  cents  as  costs,  the  variance  is  fatal.    lb. 
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FAIRS. 

Sec  140  (2790).    Fairs  appointed  by  board  of  county  cotntniS" 
sionersm    JR.  C.f  cdT^s  1. 

The  board  of  county  commissioners,  a  majority  being  present, 
may  appoint  fairs  in  their  respective  counties,  at  such  places 
as  they  may  judge  most  proper  for  the  convenience  of  the  inhab- 
itants, so  as  to  give  encouragement  to  industry,  by  collecting 
the  inhabitants  for  the  purpose  of  bartering  and  selling  all  such 
articles  as  they  may  wish  to  dispose  of. 

Sec.  147  (2796).  Violation  of  rules  of  society  a  misdemeanor. 
1870-'!,  c.  184,  s.  4. 

If  any  person,  without  license  of  the  owner,  or  any  agricul- 
tuaral  or  other  society  as  aforesaid,  shall  unlawfully  carry  away, 
remove,  destroy,  mar,  deface  or  injure  anything  animate  or  inan- 
imate, while  on  exhibition  on  the  grounds  of  any  such  society,  or 
going  to  or  returning  from  the  same,  he  shall  be  guilty  of  a 
misdemeanor.  It  shall  be  sufficient  in  any  indictment  for  any 
such  oflFence,  or  for  the  larceny  of  any  such  thing,  animate  or 
inanimate  as  aforesaid,"^  to  charge  that  the  thing  so  carried  away, 
destroyed,  marred,  injured  or  feloniously  stolen,  is  the  property 
of  the  society  to  which  the  said  thing  shall  be  forwarded  for 
exhibition. 


FALSE  IMPRISONMENT. 

Officer. — A  policeman  who,  without  warrant,  arrests  a  man  found  helplessly 
dmnk  in  a  public  and  much  frequented  place  in  the  town,  at  11  o'clock  in 
tJhe  night,  and  takes  him  to  the  calaboose  and  locks  him  up  until  morning, 
and  then  goes  before  the  mayor  and  obtains  a  warrant  and  immediately  serves 
it  by  carrying  the  prosecutor  before  the  mayor,  where  he  is  tried  and  convicted, 
is  not  guilty  of  false  imprisonment.  The  law  making  it  the  o£5icer's  duty  to 
obtain  a  warrant  before  making  arrest,  or,  in  cases  where  the  arrest  may  be 
xnade  without  warrant,  to  take  him  at  once  before  some  tribunal,  is  not  so 
unreasonable  as  to  require  him  to  do  so  at  a  late  and  unseasonable  hour, 
besides  a  trial  with  the  prosecutor  in  such  a  condition  would  have  been  a  farce, 
r>istingiiishing  State  r.  Parker,  75  N.  C,  249,  and  State  v.  James,  78  N.  C, 
455,     Freeman,  86-683. 
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provide  for  her  support,  it  shall  be  lawful  to  examine  the  wife 
in  behalf  of  the  state  against  the  said  husband. 

Defendant  criminating  himself. — ^Where  a  defendant  o£fers  himself  as  a  witness 
in  his  own  behalf  he  waives  his  constitutional  privilege  of  refusing  to  answer 
self-criminating  questions.    Thomas,  9S-599. 

Where  defendant  testifies  in  his  own  behalf  he  waives  his  constitutional 
right  not  to  answer  questions  which  tend  to  criminate  him.    Allen,  107-805. 

Confessions. — ^Defendant  confessed  to  the  officer  who  had  him  under  arrest 
that  he  had  stolen  the  money  under  a  promise  that  if  he  would  confess  and 
compromise  the  matter  he  would  be  released.  This  confession  was  objected  to 
and  ruled  out.  A  day  or  two  afterwards,  on  his  examination  before  a  magis- 
trate, he  asked  to  be  sworn  as  a  vritness  in  his  own  behalf,  and  after  having 
been  properly  cautioned,  stated  that  he  had  made  the  confession  under  the 
belief  that  he  could  compromise  it  and  be  released,  but  that  he  had  not  stolen 
the  money:  Held^  that  his  statement  under  oath  before  the  magistrate  was 
competent  against  him.     Distinguishing  State  v.   Ivawhom,  66-638.    Ellis, 

97-447. 

The  facts  that  a  defendant  was  in  arrest,  and  secured  by  a  handcuff  placed 
on  one  hand,  and  connected  by  a  chain  with  a  buggy  in  which  he  was  riding 
with  the  officer  who  had  in  his  pocket  the  warrant  under  which  he  had  been 
committed  to  jail  on  a  charge  of  larceny,  do  not  of  themselves  constitute 
duress  sufficient  to  exclude  confessions  made  under  such  circumstances,  there 
being  no  threat  or  advantageous  offer  to  arouse  hope  or  excite  fear.  Whit- 
field, 109 — . 

Judge  decides  whether  confessions  admissible — when  he  may  be  reviewed. — What 
amounts  to  such  threats  or  promises  as  render  Confessions  inadmissible  as 
being  not  voluntary;  what  evidence  the  judge  will  hear  to  establish  the  facts 
of  threats  or  promises,  and  whether  there  be  any  evidence  to  show  that  the 
confessions  are  not  voluntary,  are  questions  of  law,  and  the  decisions  of  the 
judge  upon  them  are  subject  to  review  in  the  supreme  court. 

Whether  the  evidence,  if  true,  proves  the  fact  of  threats  or  promises;  whether 
the  witnesses  testif3dng  to  the  court  as  to  such  facts  are  worthy  of  credit;  and, 
in  case  of  conflict,  which  of  them  is  to  be  believed,  are  questions  of  fact  for 
the  judge,  and  his  decision  upon  them  is  not  subject  to  review.  Andrew, 
61  (Phil.  Law),  205. 

Promise  to  marry  defendant  If  he  wonld  confisss. — The  promise  of  a  female  to 
marry  the  prisoner  on  condition  that  he  would  confess  his  crime  to  her  is  not 
sufficient  to  exclude  such  confessions,  since  the  promise  is  only  of  some  col- 
lateral advantage  entirely  disconnected  from  the  charge.     Hardee,  83-619. 

Defendant  a  witness  against  his  co-defendant. — A  defendant,  jointly  indicted 
with  another,  is  competent  and  compellable  to  testify  against  his  co-defendant 
Smith,  86-705. 
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Wilb  of  one  defbndant  where  two  are  indicted. — On  indictment  against  two  per- 
sons for  an  affray,  the  wife  of  one  of  them  is  not  a  competent  witness  for  the 
other  defendant.     Harbison,  94-885. 

Attorney  and  client. — One  charged  with  a  crime,  who  turns  state's  witness 
against  his  associates,  nnder  an  assurance  that  his  disclosures  are  not  to  be 
used  against  him,  may  be  cross-examined  as  to  what  he  told  his  counsel  about 
the  offence  while  he  was  himself  charged,  since  he  testifies  with  the  express 
understanding  that  he  is  to  disclose  his  own  guilty  and  the  rule  which  excludes 
communications  between  attorney  and  client  no  longer  applies.  Coudry,  50 
(5  Jones),  418. 

See.  145  (588).    Husband  and  wife  witnesses*    C\  €•  jP.^  s.  341. 
1866,  c.  40,  s.  2. 

In  any  trial  or  inquiry  in  any  suit,  action  or  proceeding  in  any 
court,  or  before  any  person  having,  by  law,  or  consent  of  par- 
ties, authority  to  examine  witnesses  or  hear  evidence,  the  hus- 
band or  wife  of  any  party  thereto,  or  of  any  person  in  whose 
behalf  any  such  suit,  action  or  proceeding  is  brought,  pros- 
ecuted, opposed  or  defended,  shall,  except  as  hereinafter  stated, 
be  competent  and  compellable  to  give  evidence,  as  any  other 
witness,  on  behalf  of  any  party  to  such  suit,  action  or  proceed- 
ing. Nothing  herein  shall  render  any  husband  or  wife  compe- 
tent or  compellable  to  give  evidence  for  or  against  the  other,  in 
any  criminal  action  or  proceeding  (except  to  prove  the  fact  of 
marriage  in  case  of  bigamy),  or  in  any  action  or  proceeding  in 
consequence  of  adultery,  or  in  any  action  or  proceeding  for 
divorce  on  account  of  adultery  (except  to  prove  the  fact  of  mar- 
riage), or  in  any  action  or  proceeding  for  or  on  account  of  crim- 
inal conversation.  No  husband  or  wife  shall  be  compellable  to 
disclose  any  confidential  communication  made  by  one  to  the 
other  during  their  marriage. 

Marriage— Indians  cohabiting. — Cohabitation  between  an  Indian  man  and 
woman  according  to  the  ancient  customs  of  their  tribe,  which  leave  the  parties 
free  to  dissolve  the  connection  at  pleasure,  is  not  marriage,  and,  therefore,  the 
parties  to  such  relation  may  be  compelled  to  testify  against  each  other. 
Ta-cha-na-tah,  64-614. 
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What  oonstitiitet  fklse  pretenca.— Defendant  sold  the  prosecutor  four  barrels  of 
crude  turpentine,  representing  ''that  they  were  all  right,  just  as  good  at  bot- 
tom as  they  were  at  top,"  but  when  examined  the  barrels  contained  only  a 
small  quantity  of  turpentine  on  the  top  of  each,  the  rest  of  the  contents  being 
chips  and  dirt:  Held,  that  defendant  was  guilty  of  false  pretences,  and  that  the 
rule  of  caveat  emptor  did  not  apply.  *  Jones,  70-75. 

A  false  representation  that  a  mule  ''was  sound,  would  work  well  and  would 
not  kick,''  made  in  connection  with  a  proposition  to  sell  the  mule  for  a  price, 
and  made  knowingly  with  intent  to  cheat  and  defraud,  and  by  means  of  which 
the  prosecutor  was  defrauded  of  his  money,  constitutes  a  false  pretence  within 
the  meaning  of  the  statute.    Burke,  108-750. 

An  indictment  for  obtaining  goods  by  false  pretences  can  be  maintained 
against  one  who  sells  land  for  a  price  by  falsely  representing  it  to  be  free  from 
incumbrances  and  the  title  perfect,  when  the  land  is  in  fact  encumbered  with 
a  mortgage  known  to  defendant.  It  is  not  land  that  is  obtained  by  the  false 
pretence,  but  money,  the  price  of  the  land.  Distinguishing  State  v.  Burrow?, 
II  Ired.,  477.     Munday,  78-460. 

A  false  representation  that  certain  cotton  is  of  the  grade  of  "good  middling" 
is  not  indictable,  since  the  rule  of  caveat  emptor  applies.    Young,  76-258. 

A  false  representation  of  a  subsisting  fact,  calculated  to  deceive,  intended 
to  deceive,  and  which  does  deceive,  whether  the  representation  be  in  writing, 
or  in  words,  or  in  acts,  by  which  one  man  obtains  value  from  another  without 
compensation,  is  a  false  pretence  and  indictable.     Phifer,  65-321. 

Obtaining  burial  clothes  by  falsely  pretending  that  they  were  needed  to  bury 
a  sister-in-law's  child  who  has  just  died,  is  a  false  pretence  within  the  statute, 
and  it  matters  not  whether  the  owner  parted  with  his  goods  for  gain  or  for  a 
charitable  purpose.     Matthews,  91-635. 

Indictment. — An  indictment  charging  that  defendant  did  "  designedly,  unlaw- 
fully and  falsely  pretend  that  a  horse  in  his  possession  Yidc&  sound  and  healthy ,^^ 
is  fatally  defective.  There  is  no  averment  of  any  false  pretence,  but  only  of 
a  falsehood,  or  false  affirmation,  which  is  merely  the  expression  of  an  opinion. 
Holmes,  82-607. 

An  indictment  which  alleges  that  defendant  by  means  of  a  forged  paper 
induced  the  prosecutor  to  execute  to  him  a  deed  for  35^  acres  of  land,  instead 
of  55 >^  acres,  with  intent  to  cheat  and  defraud  the  prosecutor  out  of  "  twenty 
acres  of  said  tract  of  land  of  the  value  of  twenty  dollars,"  does  not  charge 
an  indictable  offence,  since  land  is  not  included  in  the  operation  of  the  statute. 
Burrows,  33  (11  Ired.),  477. 

An  allegation  that  defendant  did  "unlawfully,  &c.,  pretend  that  a  certain 
mare  which  he  *  *  *  was  proposing  to  trade  *  ♦  *  was  sound  in  limb 
and  body,  and  always  had  been  sound  in  limb  and  body,  whereas  the  said 
mare  was  broken  down  in  her  loins,  and  had  been  broken  down  in  her  loins," 
and  that  he  knew  these  representations  to  be  false,  sufficiently  charges  the 
crime  of  false  pretence.    Sherrill,  95-663. 
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An  iadictment  which  alleges  that  defendant  falsely  represented  that  a  mare 
which  he  exchanged  for  the  prosecutor's  male  was  sound,  and  **  that  there  had 
never  been  anything  the  matter  with  the  eyes  of  the  said  mare,"  charges  the 
false  representation  of  a  subsisting  fcLct^  and  is  sustained  by  proof  that  the 
eyes  of  the  mare  were  diseased  and  had  been  operated  upon  for  the  '*  hooks  " 
within  the  knowledge  of  defendant.     Hefner,  84-751. 

An  indictment  charging  that  defendant  falsely  pretended  that  he  was  the 
sole  owner  of  a  certain  mule  without  averring  that  he  was  not  the  sole  owner, 
is  fatally  defective.    Pickett,  78-458. 

Evidence  that  defendant  sold  prosecutor  a  pair  of  shoes  for  $1 .40  and  received 
therefor  f  1.50,  and  paid  the  ten  cents  change  in  two  counterfeit  half-dimes,  will 
not  support  an  indictment  for  obtaining  money  by  false  token.    AUred,  84-749. 

Where  the  false  pretence  alleged  is  that  defendant  falsely  represented  to  the 
prosecutor  that  he  had  an  order  on  the  prosecutor  from  a  third  person  for  the 
delivery  of  goods,  it  is  sufficient  without  an  averment  as  to  whether  the  order 
was  oral  or  written.     Mikle,  94-843. 

An  indictment  which  simply  charges  that  defendant  obtained  ''goods  and 
money"  of  the  prosecutor  to  the  value  of  {(50,  without  giving  the  names  usually 
applied  to  the  goods,  or  stating  the  amount  of  money,  is  fatally  defective. 
Reese,  83-637. 

An  indictment  for  obtaining  a  piece  of  ginger-bread  from  another  by  means 
of  a  counterfeit  quarter  of  a  dollar  need  not  aver  what  sort  of  currency  it  was 
made  to  counterfeit,  whether  a  United  States,  Spanish  or  Mexican  quarter. 
Boon,  49  (4  Jones)  463. 

Nor  is  it  necessary,  in  such  case,  to  aver  that  the  false  token  was  like  a 
quarter  of  a  dollar,  or  had  so  much  the  appearance  of  one  as  was  calculated  to 
deceive  an  ordinary  person,  since  the  word  "counterfeit,"  exvitermini^  means 
a  thing  made  to  resemble  some  other  thing.     lb. 

Nor  is  it  necessary  to  aver  that  defendant  passed,  or  delivered  the  counter- 
feit quarter  to  the  prosecutrix,  since  the  averment  that  he  obtained  the  ginger- 
bread by  means  of  it  necessarily  imports  that  he  passed  it  to  her.    lb. 

Nor  is  it  necessary  to  aver  that  the  giuger-bread  was  of  any  value,  since  it 
was  an  article  of  property  and  all  property  has  some  value.     lb. 

The  averment  that  defendant  obtained  the  ginger-bread  from  the  prosecutrix 
with  an  intent  to  defraud  her  is  a  sufficient  allegation  that  it  was  her  prop- 
erty,    lb. 

It  is  not  necessary  that  the  indictment  should  use  the  word  "feloniously." 
Grumpier,  90-701. 

An  indictment  which  alleges  that  defendant  "designing  and  intending  to 
cheat  and  defraud  C.  did  unlawfully,  knowingly  and  designedly  falsely  pretend 
that  W.  did  send  him  (the  defendant)  to  C.  after  the  sum  of  five  dollars  in 
money,  whereas  in  truth  and  in  fact  the  said  W.  did  not  send  him  *  *  * 
after  the  said  sum  of  five  dollars;  by  means  of  which  false  pretence  he  (the 
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defendant)  knowingly  and  designedly  did,  unlawfully  and  with  intent  to 
defraud,  obtain  from  C.*'  five  dollars,  sufficiently  charges  the  crime  of  false 
pretence.    Dixon,  101-741. 

No  averment  of  the  value  of  the  property  obtained  is  necessary.  Gillespie, 
80-396. 

An  indictment  charging  that  defendant  represented  a  horse  which  he  traded 
to  the  prosecutor  '*  to  be  all  right,  whereas  in  truth  and  in  fact  he  was  not  all 
right,  but  diseased  to  such  an  extent  as  to  render  him  worthless,'*  without 
averring  in  what  manner  he  was  not  all  right,  is  too  vague  and  indefinite,  and 
judgment  should  be  arrested.     Lambeth,  80-393. 

Variance. — Where  the  indictment  alleges  a  cheating  in  an  executed  contract, 
and  the  proof  establishes  an  attempt  to  cheat  in  an  executory  contract  which 
was  abandoned  before  its  consummation,  the  variance  is  fatal.  Corbett,  46 
(I  Jones),  264. 

Where  witnesses  of  the  state  testify  to  facts  in  accordance  with  the  charge 
in  the  bill,  it  is  no  variance  because  a  witness  for  defendant  testifies  to  facts, 
which  if  believed,  would  make  a  variance.    Mikle,  94-843. 

Evidence^other  spocifle  acts  of  fraud. — Evidence  that  defendant  had  been 
guilty  of  another  specific  act  of  fraud  wholly  collateral  to  the  issue  before  the 
the  jury  cannot  be  given  by  a  witness  called  to  support  or  impeach  the  char- 
acter of  defendant     BuUard,  100-486. 

Evidence  of  the  law  in  another  state. — The  printed  statute  book  of  another 
state  is  not  evidence  to  show  what  the  law  of  that  state  is;  it  can  only  be 
shown  by  a  copy  authenticated  by  the  seal  of  the  state  which  enacted  it. 
Twitty,  9  (2  Hawks),  441. 

Defbetive  description  in  mortgage. — A  defective  description  in  a  mortgage  of 
unplanted  crops  cannot  be  aided  by  parol  testimony.    Garris,  98-733. 

Deftndaat  may  show  that  he  was  only  a  surety  on  hond. — A  person  charged  with 
obtaining  goods  under  false  pretences  may  show  that  he  was  only  a  surety  in 
the  transaction,  and  executed  the  bond  and  mortgage  with  the  principal  with 
the  understanding  that  the  mortgage  conveyed  only  their  joint  property, 
though  in  its  terms  it  conveys  his  individual  property.  The  essence  of  the 
crime  of  false  pretences  being  the  intent  to  deceive  and  defraud,  much  latitude 
must  be  allowed  in  the  reception  of  evidence  bearing  on  this  issue.  Garris, 
98-733. 

Parol  evidence  of  contents  of  written  instrnment. — The  rule  that  parol  evidence 
of  the  contents  of  written  instruments  is  not  admissible  until  the  loss  of  the 
instrument  is  proven  or  accounted  for,  does  not  apply  to  cases  where  the 
writing  comes  up  on  a  collateral  inquiry,  and  a  party  is  not  expected  to  be  pre- 
pared to  produce  it,  or  where  its  possession  is  traced  to  the  adverse  party  and 
he  refuses  to  produce  it.    Wilkerson,  98-696. 
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Palidy  repreMntiag  a  dead  pauper  ai  on  the  poor  list. — Where  it  is  proven  that 
defendant  falsely  represented  that  a  pauper  placed  on  the  "poor  list''  was  a 
resident  of  the  county,  whereas  in  truth  she  was  dead,  each  application  for  an 
order  for  her  support  made  after  her  death,  knowing  she  was  dead,  is  evidence 
to  be  considered  by  the  jury  in  determining  defendant's  intent,  notwithstand- 
ing there  is  no  evidence  of  fraud  at  the  time  the  pauper  was  put  on  the  **  poor 
list"    Wilkerson,  98-696. 

Charge. — Defendant  represented  that  a  horse  he  was  about  to  sell  was  sound 
and  not  lame,  and  upon  the  buyer's  remarking  that  the  horse  limped, 
accounted  for  it  as  the  result  of  a  recent  shoeing.  It  was  shown  that  he  knew 
the  horse  had  a  disease  of  long  standing  called  the  **  sweeney,"  which  was 
not  perceptible,  and  that  the  lameness  did  not  usually  occur  until  after  about 
three  days'  driving:  Held^  that  it  was  proper  to  refuse  the  charge  that  the 
mere  fact  that  the  prosecutor  perceived  the  lameness  at  the  time  of  the  trade 
entitled  defendant  to  a  verdict  of  not  guilty.     Wilkerson,  103-337. 

Defendant  was  charged  with  obtaining  goods  by  falsely  representing  that  he 
owned  a  certain  cow,  which  he  mortgaged  to  the  prosecutor,  and  afterwards 
refused  to  surrender,  alleging  it  to  be  the  property  of  his  wife.  It  was  in  evi- 
dence that  the  wife  sold  the  cow  to  a  witness,  but  retained  possession,  and  the 
witness  told  her  that  she  might  keep  it  by  repaying  the  price ;  said  witness  in 
a  subsequent  transaction  with  the  defendant  husband  received  payment  for  the 
cow  out  of  the  husband's  own  funds,  and  surrendered  an  unregistered  bill  of 
sale,  which  was  destroyed  by  defendant  who  thereafter  exercised  control  over 
the  property.  The  court  charged  that  the  mortgage  conveyed  the  legal  title 
in  the  property  to  the  prosecutor,  who  had  the  right  to  call  for  possession 
before  the  same  was  due,  and  that  the  transaction  between  the  witness  and 
defendant  had  the  e£fect  of  putting  the  title  back  in  the  wife,  and  that  defend- 
ant acquired  no  title  thereby:  Held^  that  such  charge  was  not  warranted  by 
the  evidence.    Alphin,  84-745. 

The  omission  to  direct  the  attention  of  the  jury  to  the  fraudulent  intent  of 
the  defendant  as  a  necessary  ingredient  of  the  crime  is  error.    Austin,  79-624. 

Where  the  indictment  alleges  that  defendant  obtained  money  from  the  prose- 
cutor on  the  representation  that  he  owned  certain  bonds  which  were  deposited 
with  a  third  party,  an  instruction  that  the  burden  of  proof  is  on  defendant 
to  produce  the  bonds  or  account  for  their  absence  to  the  satisfaction  of  the 
jury,  is  erroneous.     Criticising  State  v.  Morrison,  3  Dev.,  299.    Wilbourn,  87- 

529- 

Arrest  of  Judgment. — ^The  fact  that  the  prosecutor  was  foreman  of  the  grand 
jury  and  endorsed  the  bill  of  indictment,  is  not  sufficient  ground  to  support  a 
motion  in  arrest  of  judgment     Cannon,  90-711. 

A  motion  in  arrest  of  judgment  on  the  ground  that  the  indictment  alleged 
that  the  order  for  the  support  of  the  pauper  was  falsely  obtained  from  the 
board  of  county  commissioners,  and  that  the  county,  not  the  board  of  com- 
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missioners,  is  the  ''person  or  corporation/*  cannot  be  sustained,  since  the 
board  is  the  county  agent,  and  the  county  sues,  or  is  sued,  in  their  name. 
Wilkerson,  98-696. 

Such  county  warrant  is  but  evidence  of  a  debt,  and  may  be  recalled.     lb. 

Special  ▼erdiet. — A  special  verdict  which  finds  that  the  representation  was 
false,  but  which  fails  to  find  the  intent  with  which  the  statement  was  made, 
is  fatally  defective.    Blue,  84-807. 

A  special  verdict  which  fails  to  find  whether  defendant  had  the  intent  to 
defraud  is  defective.     Oakley,  103-408. 

Verdict  of  acquittal  by  fraud. — A  verdict  of  acquittal  on  an  indictment  for  a 
misdemeanor  procured  by  the  trick  or  fraud  of  the  defendant  is  a  nullity,  and 
the  defendant  can  again  be  put  on  trial  for  the  same  offence.  Swepson, 
79-632. 

Motion  to  qnash. — It  is  error  to  quash  an  indictment  charging  that  defendant 
"unlawfully  and  knowingly  devising  and  intending  to  cheat  and  defraud,  did 
then  and  there  unlawfully,  knowingly  and  designedly,  falsely  pretend  to 
J.  W.  M.  that  a  certain  mule  which  he,  the  said  J.  M.  B.,  proposed  to  trade  to 
the  said  J.  W.  M.  was  sound  and  worked  well  and  would  not  kick,  whereas  in 
truth  and  fact,  tnule  was  not  sound,  would  not  work  well  and  would  kick," 
etc.  The  false  representations  as  to  the  qualities  of  the  mule  amount  to 
something  more  than  mere  ''tricks  of  trade,"  bluster  and  puffs,  and  the 
omission  of  the  word  "said"  before  the  word  "mule"  is  not  fatal,  as  it  is 
obviously  implied  from  the  connection.    Burke,  108-750. 

Sec,    150    (1026).     FeUse  pretence;    obtaining  signature    by* 
1871'*2,  c.  92. 

Every  person  who,  with  intent  to  defraud  or  cheat  another, 
shall  designedly,  by  color  of  any  false  token  or  writing,  or  by 
any  other  false  pretence,  obtain  the  signature  of  any  person  or 
persons  to  any  written  instrument,  the  false  making  of  which 
would  be  punishable  as  forgery,  or  obtain  from  any  person  or 
persons  any  money,  goods,  wares,  merchandise  or  other  property 
or  valuable  thing  whatsoever,  shall  be  punishable  by  fine  not 
less  than  one  hundred  dollars  nor  more  than  one  thousand  dol- 
lars, or  by  imprisonment  in  the  penitentiary  for  a  term  not  less 
than  one  year  nor  more  than  five  years,  or  both,  at  the  discretion 
of  the  court. 
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See.  151  (1027)*  False  pretence;  obtaining  advances  uponrep" 
resentatian  of  ownership  of  property,  and  protnising  to  apply 
the  same  to  payment  of  the  debt,  and  failing  to  do  so.  1879, 
chapters  185,  186. 

If  any  person  shall  obtain  any  advances  in  money,  provisions, 
goods,  wares  or  merchandise  of  any  description,  from  any  other 
person  or  corporation,  upon  any  written  representation  that  the 
person  making  the  same  is  the  owner  of  any  article  of  produce, 
or  of  any  other  specific  chattel,  or  personal  property,  which  said 
property,  or  the  proceeds  of  which,  the  said  owner  in  said  rep- 
resentation thereby  agrees  to  apply  to  the  discharge  of  the  debt 
so  created  as  aforesaid,  and  the  said  owner  shall  fail  to  apply 
said  produce  or  other  property,  or  the  proceeds  thereof,  in  accord- 
ance with  said  agreement,  or  shall  dispose  of  the  same  in  any 
other  manner  than  is  so  agreed  upon  by  the  parties  to  the  trans- 
action, the  person  so  ofifending  shall  be  guilty  of  a  misdemeanor, 
whether  he  shall  or  shall  not  have  been  the  owner  of  any  such 
property  at  the  time  such  representation  was  made.  This  offence 
shall  be  punishable  as  in  the  preceding  section. 

Sec.  152.  Advances  obtained  by  false  pretences.  1880 f  c.  444. 
1891,  c.  100. 

If  any  person,  with  intent  to  cheat  or  defraud  another,  shall 
obtain  any  advances  in  money,  provisions,  goods,  wares  or 
merchandise  of  any  description,  from  any  other  person  or  corpo- 
ration upon  or  by  color  of  any  promise  or  agreement,  that  the 
person  making  the  same  will  commence  or  begin  any  work  or 
labor  of  any  description  for  said  person  or  corporation  from 
whom  said  advances  are  obtained,  and  said  person  so  making 
said  promise  or  agreement  shall  unlawfully  and  wilfully  fail  to 
commence  and  complete  said  work  according  to  contract,  with- 
out a  lawful  cause,  the  person  so  offending  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall  be  fined  not 
exceeding  fifty  dollars  or  imprisoned  not  exceeding  thirty  days. 

See.  153.  False  pretences;  obtaining  certificate  of  registration 
of  caUle  by.    1891,  c.  94. 

Every  person  who  shall,  by  any  false  representation  or  pre- 
tence, with  intent  to  defraud  or  cheat,  obtain  from  any  club, 
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association,  society  or  company  for  the  improvement  of  the 
breed  of  cattle,  horses,  sheep,  swine,  fowls  or  other  domestic 
animals  or  birds,  a  certificate  of  registration  of  any  animal  in 
the  herd  register  or  registers  of  any  such  association,  society  or 
company,  or  a  transfer  of  any  such  registration,  upon  conviction 
thereof  shall  be  punished  by  imprisonment  in  the  county  jail 
for  a'  term  not  exceeding  three  months  or  a  fine  not  exceeding 
one  hundred  dollars,  or  by  both  such  fine  and  punishment. 

Any  person  who  shall,  with  intent  to  defraud  or  cheat,  know- 
ingly represent  any  animal  for  breeding  purposes  as  being  of 
greater  degree  of  any  particular  strain  of  blood  than  such  ani- 
mal actually  possesses,  and  by  such  representation  obtains  from 
any  other  person  money  or  other  thing  of  value  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  for  each 
offence  be  punished  by  a  fine  of  not  less  than  sixty  dollars  nor 
more  than  three  hundred  dollars  or  by  imprisonment  in  the 
county  jail  for  a  term  not  exceeding  six  months. 

Sec.  154.    Marriage  license;  misrepresentation  as  to  age*    1885, 
c.  S40. 

Any  person  who  shall  obtain  a  marriage  license  for  the  mar- 
riage of  persons  under  lawful  age  by  misrepresentation  or  false 
pretences,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  shall  for  each  offence  be  fined  not  exceeding  fifty 
dollars,  or  imprisoned  not  exceeding  thirty  days,  or  both,  at 
the  discretion  of  the  court. 


FELONY. 

Sec.  155.    Felony,  definition  of.    1891,  c.  205. 

A  felony  is  a  crime  which  is  or  may  be  punishable  by  either 
death  or  imprisonment  in  a  state  prison.  Any  other  crime  is  a 
misdemeanor. 

Upon  the  trial  of  any  indictment  the  prisoner  may  be  convic- 
ted of  the  crime  charged  therein  or  of  a  lesser  degree  of  the 
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same  crime,  or  of  an  attempt  to  commit  the  crime  so  charged, 
or  of  an  attempt  to  commit  a  lesser  degree  of  the  same  crime. 
The  provisions  of  this  act  shall  not  apply  to  any  crime  which 
shall  have  been  committed  prior  to  the  ratification  of  this  act. 

The  word  Uhmioxalj  most  be  ued. — An  indictment  for  a  crime  punishable  by 
death  or  imprisonment  in  the  penitentiary  which  fails  to  allege  that  the  act 
was  **  feloniously  '*  committed,  is  defective.    Skidmore,  109 — . 

In  such  case,  however,  it  is  error  to  quash  the  bill,  the  proper  course  being  to 
hold  the  prisoner  and  permit  the  solicitor  to  send  another  bill.  Skidmore, 
109 — . 
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See.  156  (SS79).  Non-residents  forbidden  to  fish  for  profit  in 
waters  of  the  state;  sales,  etc.  JB.  C;  e.  81,  s.  S.  1844,  c.  40, 
s.l.    1870-'7,c.33.    1883,  €.171. 

No  person  shall  use  or  cause  to  be  used,  in  any  of  the  navi- 
gable waters  of  the  state,  any  weir,  hedge,  net,  or  seine,  for  the 
purpose  of  taking  fish  for  sale  or  exportation,  or  any  tongs  or 
drags  for  the  purpose  of  taking  oysters,  unless  he  shall  have 
resided  continuously  in  the  state  at  least  twelve  months  next 
preceding  the  day  on  which  he  shall  begin  to  take  fish  or  oys- 
ters; nor  shall  any  person  assist  in  using,  or  be  interested  in 
using  or  causing  to  be  used,  in  any  of  such  waters  for  the  pur- 
pose aforesaid,  any  weir,  hedge,  net,  seine,  tongs  or  drags  in  the 
use  of  which  any  such  non-resident  person  may  have  an  interest: 
Provided^  nothing  herein  shall  prevent  any  person  from  fishing 
with  seines  hauled  to  the  shore  at  any  fishery,  the  title  to  which 
fishery  or  any  interest  therein  may  have  been  acquired  by  such 
person  by  purchase  or  inheritance:  Provided  further^  this  section 
shall  not  extend  to  servants  employed  to  fish  by  any  person 
allowed  to  fish  in  the  navigable  waters  of  the  state:  Provided 
also^  no  non-resident  of  the  state  shall  make  any  sale,  assign- 
ment or  transfer  of  any  fishery,  weir,  or  other  fishing  apparatus, 
or  privilege  mentioned  in  said  section,  to  any  citizen  of  the  state 
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for  the  purpose  of  operating  and  working  said  fishery,  weir,  or 
other  fishing  apparatus  as  aforesaid,  under  the  name  and  own- 
ership of  such  citizen,  or  as  the  servant  or  employee  of  any  cit- 
izen, and  any  sale,  transfer  or  assignment  not  made  bona  fide 
and  for  a  full  consideration,  shall  be  null  and  void.  Upon  affi- 
davit founded  upon  information  and  belief  that  any  non-resident 
of  the  state  is  operating  any  such  fishery,  weir,  or  other  fishing 
apparatus  as  aforesaid  in  the  waters  of  the  state,  under  such 
sale,  assignment  or  transfer  as  the  pretended  servant  or  employee 
of  any  citizen  of  the  state,  it  shall  be  the  duty  of  the  justice 
of  the  peace,  before  whom  said  aflSdavit  is  made,  to  issue  a  war- 
rant against  the  said  non-resident  and  citizen  under  whose  name 
said  fishery  is  operated,  and  upon  conviction  the  said  offenders 
shall  be  guilty  of  a  misdemeanor,  and  shall,  for  every  offence, 
be  fined  not  more  than  fifty  dollars,  or  imprisoned  not  more  than 
thirty  days.  Upon  the  said  trial,  the  burden  of  proof  shall  be 
on  the  defendants  to  prove  the  bona  fides  and  full  consideration 
of  said  sale  or  transfer. 

Sec  157  (3380).  Penalty  ttierefor.  It.  C,  c.  81,  s.  6.  1844,  c. 
40, 8.  2. 

Any  person  who  shall  violate  the  preceding  section,  shall,  for 
every  offence,  forfeit  one  hundred  dollars;  one-half  to  the  use 
of  the  person  suing  for  the  same,  and  the  other  half  to  the  com- 
mon school  fund  of  the  county  where  the  offence  is  committed. 

Von-retident  employee  of  resident. — Non-residents  who  are  bona  fide  the  servants 
or  employees  of  a  resident  of  this  state,  and  who  use  their  employer's  tongs 
or  drags  to  take  oysters  for  him  from  the  navigable  waters  of  this  state,  can- 
not be  convicted  under  this  section.     Conner,  107-931. 

Sec.  158  (3384).  Bight  to  establish  fisheries,  prior  right;  plat' 
forms,  and  penalty  for  damaging  them.  1874^^5,  c.  183,  ss.  1, 
2, 3, 4, 5,  a. 

Whenever  any  person  shall  acquire  title  to  lands  covered 
by  navigable  water  under  the  chapter  entitled  '*  Entries  and 
Grants,"  the  owner,  or  person,  so  acquiring  title  shall  have 
the  right  to  establish  fisheries  upon  said  lands;  and  when- 
ever the  owners  of  such  lands  shall  improve  the  same  by 
clearing  off  and  cutting  therefrom  logs,  roots,  stumps  or  other 
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obstructions,  so  that  the  said  land  may  be  used  for  the  purpose 
of  drawing  or  hauling  nets  or  seines  thereon  for  the  purpose  of 
taking  or  catching  fish,  then  and  in  that  case  the  person  who 
makes  or  causes  to  be  made  the  said  improvements,  his  heirs 
and  assigns,  shall  have  prior  right  to  the  use  of  the  land  so 
improved,  in  drawing,  hauling,  drifting  or  setting  nets  or  seines 
thereon,  and  it  shall  be  unlawful  for  any  person,  without  the 
consent  of  such  owner,  to  draw  or  haul  nets  or  seines  upon  the 
land  so  improved  by  the  owner  thereof  for  the  purpose  of  draw- 
ing or  hauling  nets  or  seines  thereon ;  and  this  section  shall  apply 
where  the  owner  of  such  lands  shall  erect  platforms  or  structures 
of  any  kind  thereon  to  be  used  in  fishing  with  nets  and  seines; 
and  every  person  who  shall  wilfully  destroy  or  injure  the  said 
platform  or  structure,  or  shall  interfere  with  or  molest  the  owner 
in  the  use  of  such  lands  as  aforesaid,  or  in  any  other  manner 
shall  violate  this  section,  shall  be  guilty  of  a  misdemeanor: 
Provided^  this  section  shall  not  be  so  construed  as  to  relieve  any 
person  from  punishment  for  the  obstruction  of  navigation. 

Sec.  159  (3385).    Masters  of  vessels  wantonly  injuring  seines  or 
nets,  penalty  on.    M.  C,  c.  81,  s.  9.    1848 f  c.  01^  ss.  1,  2. 

Any  master  or  other  person  having  the  management  or  con- 
trol of  a  vessel  or  boat  of  any  kind,  in  the  navigable  waters  of 
the  state,  who  shall  wilfully,  wantonly,  and  unnecessarily  do 
injury  to  any  seine  or  net,  which  may  be  lawfully  hauled,  set  or 
fixed  in  said  waters  for  the  purpose  of  taking  fish,  shall  forfeit 
and  pay  to  the  owner  of  such  seine  or  net,  or  other  person  injured 
by  such  act,  one  hundred  dollars. 


FORCIBLE  ENTRY  AND  DETAINER. 

See.  160  (1028).    Forcible  entry  and  detainer.    R.  C,  c.  49,  s.  1. 
5  Mich.  11;  c.  8. 

No  one  shall  make  entry  into  any  lands  and  tenements,  or 
term  for  years,  but  in  case  where  entry  is  given  by  law;  and 
in  such  case,  not  with  strong  hands  nor  with  multitude  of  people. 
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but  only  in  a  peaceable  and  easy  manner;  and  if  any  man  do  the 
contrary,  he  shall  be  guilty  of  a  misdemeanor. 

What  does  or  does  not  coxutitute  ftreible  entry  and  detainer. — ^The  owner  of  a 
house  which  is  occupied  by  his  servant  or  steward  is  not  indictable  for  enter- 
ing and  expelling  the  servant  or  steward  when  no  injury  is  done  to  the  person 
or  other  breach  of  the  peace,  since  the  possession  of  a  servant  is  the  possession 
of  the  master.     Curtis,  20  (4  D  &  B  ),  222. 

Five  defendants  entered  and  took  possession  of  a  blacksmith  shop  which 
the  prosecutor  had  rented  from  one  of  defendants,  but,  the  prosecutor's  term 
having  expired,  he  had,  without  surrendering  possession,  leased  from  another 
person  who  was  a  co-tenant  with  the  defendant  from  whom  he  first  rented. 
While  the  prosecutor  was  about  one  hundred  yards  from  the  shop  this  defend- 
ant demanded  the  key  of  him,  and  being  refused,  indicated  his  purpose  to 
open  by  force,  when  the  prosecutor  forbade  it.  Defendants  then  broke  open 
the  shop  and  took  possession.  While  defendants  were  at  the  shop  the  prose- 
cutor's son  was  there.  The  prosecutor  went  within  seventy- five  yards  of  the 
shop,  and  testified  that  he  was  not  afraid  of  defendants,  but  did  not  go  to  the 
shop  because  he  feared  it  might  lead  to  a  difficulty:  Held^  that  defendants 
were  guilty  of  forcible  entry.  Distinguishing  State  v.  Mills,  104-905.  Davis, 
109 — . 

A  forcible  detainer  is  not  indictable  where  the  entry  is  peaceable,  and  from 
a  verdict  that  defendant  ^^  unlawfully  2lM^  with  a  strong  hand  detained,"  it 
cannot  be  implied  that  the  entry  was  also  unlawful.    Godsey,  35  (13  Ired),  348. 

Where  a  man  of  superior  strength  goes  to  the  dwelling-house  of  another 
who  is  absent  at  the  time  of  his  arrival,  and  remains  there  against  the  will  of 
the  wife,  wrangling  with  her  and  using  insulting  language,  and  then  the  hus- 
band returns  and  he  still  remains  in  the  house,  though  ordered  out,  and  then 
goes  into  the  yard  with  a  club  in  his  hand,  cursing  and  making  threats,  he  is 
guilty  of  a  forcible  entry  and  detainer.     Caldwell,  47  (2  Jones),  468. 

Defendant,  in  company  with  an  old  negro  man,  went  to  a  house  then  in  pos- 
session of  the  prosecutor,  he  being  present,  and  said,  '*This  is  my  house  and 
I  mean  to  take  possession  of  it."  The  prosecutor  forbade  him  to  enter,  but  he 
did  enter,  using  no  force  and  making  no  demonstration  of  violence,  and  there- 
upon the  prosecutor,  to  avoid  a  difficulty,  went  away:  Held^  that  defendant 
was  not  guilty  of  forcible  entry.     Mills,  104-905. 

Defendant  came  to  the  house  of  the  prosecutrix  cursing  aud  swearing  and 
threatening  to  kill  her;  she  did  not  forbid  him  to  enter  because  she  was  afraid, 
and  she  and  several  others  who  were  in  the  house  all  fied  on  his  approach 
after  fastening  the  door.  Defendant  kicked  down  the  door  and  entered, 
knocked  over  the  furniture  and  made  a  great  noise:  Heidi  that  defendant  was 
guilty  of  forcible  entry.    Jacobs,  94-950. 

The  prosecutor  had  possession  of  a  house  consisting  of  the  main  building 
with  several  rooms  and  a  shed  attached,  and  locked  the  door  of  the  shed  in 
which  he  had  some  tools,  and  leaving  a  tenant  in  possession,  he  went  away 
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intending  to  return;  but  afterwards  the  tenant  admitted  defendant  into  peace- 
able possession  of  the  main  building:  Held,  that  defendant  was  not  indictable 
for  a  forcible  entry  in  breaking  into  the  shed  and  assuming  possession  of  that, 
since  when  he  took  possession  of  the  main  building  he  had  possession  of  the 
whole  tenement,  and  could  not  be  guilty  of  successive  forcible  entries  in 
going  from  one  room  into  another.    Prigden,  30  (8  Ired.),  84. 

The  prosecutor  occupied,  with  his  family,  a  separate  and  distinct  dwelling, 
several  hundred  yards  from  defendant's  house,  but  on  defendant's  plantation, 
under  a  contract  by  which,  for  his  services  as  a  laborer,  he  was  to  have  fur- 
nished him  a  dwelling-place  and  a  monthly  allowance  of  meal  and  meat,  as 
well  as  the  privilege  of  cultivating  a  small  strip  of  land  for  his  own  benefit. 
Defendant,  by  threats  and  demonstrations  of  deadly  weapons  and  an  array  of 
numbers  against  which  resistance  would  have  been  useless,  drove  the  prose- 
cutor out  of  the  house:  Held,  that  the  relation  of  lessor  and  lessee  existed 
between  the  parties,  and  the  defendant  and  those  aiding  him  were  guilty  of 
forcible  entry.  Distinguishing  State  v.  Curtis,  4  D.  &.  B.,  222.  Smith, 
100-466. 

When  the  prosecutrix  was  temporarily  absent,  leaving  her  daughter-in-law 
in  the  house,  the  defendant  entered  by  pushing  open  the  door,  and  began  to 
throw  the  furniture  belonging  to  prosecutrix  out  of  the  house,  leaving  that  of 
the  daughter-in-law  undisturbed  at  her  request.  On  the  return  of  the  prose- 
cutrix she  attempted  to  re-enter,  but  was  prevented  by  defendant  who  stood 
in  the  door  armed  with  an  axe  swearing  she  should  not  enter.  There  had 
been  some  controversy  between  the  parties  as  to  the  ownership  of  the  house, 
but  it  had  been  occupied  by  the  prosecutrix  as  her  dwelling  about  three 
months:  Held,  that  the  prosecutrix,  having  left  the  house  only  for  a  tempo- 
rary purpose,  was,  in  contemplation  of  law,  still  in  possession,  and  that  defend- 
ant was  guilty  of  forcible  entry.    Shepard,  82-614. 

Indictment. — An  indictment  which  alleges  that  the  prosecutor  was  '*then 
and  there  in  the  peaceable  possession,''  and  was  then  and  there  violently, 
forcibly  and  with  a  strong  hand  expelled,  removed  and  put  out  of  the  said 
messuage,"  sufficiently  avers  the  personal  presence  of  the  prosecutor  at  the 
time  of  the  entry  and  detainer.     Eason,  70-88. 

An  indictment  which  charges  that  the  prosecutor  was  "seized  in  his 
demesne  as  of  fee  "  of  land  does  not  sufficiently  charge  the  actual  possession 
of  the  prosecutor.     Bryant,  103-436. 

An  indictment  for  a  forcible  entry  into  **  the  house  of  John  Bell,  Mary  Bell 
being  then  and  there  present  and  forbidding  the  same,"  is  fatally  defective 
for  want  of  an  averment  that  it  was  the  house  of  John  bell,  or  that  Mary  Bell 
was  in  possession,  that  she  was  a  member  of  John  Bell's  family,  or  had  any 
right  to  forbid  the  entry.     Morgan,  60  (Winst.  Law),  246. 
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Wliat  does  or  does  not  ooniUtate  forcible  treipus. — A  town  charter  authorized 
the  taking  of  private  property  for  public  streets,  and  provided  that  in  case  of 
disagreement  between  the  owner  of  the  condemned  land  and  the  commission- 
ers as  to  the  damages,  the  matter  should  be  referred  to  arbitrators,  and  the 
damages  agreed  on  or  awarded  were  directed  to  be  paid  ''as  other  town  lia- 
bilities, by  taxation  ":  Held,  that  such  charter  was  valid,  and  that  officers  of 
the  town  who  seized  the  property  of  a  private  owner  by  virtue  of  an  order  for 
its  condemnation  for  a  street  were  not  guilty  of  a  forcible  trespass,  if  they 
used  no  more  than  necessary  force,  though  the  owner  had  not  been  paid,  and 
was  present  and  forbidding.    Lyle,  100-497. 

Defendant  guilty  though  his  entry  peaceable. — Although  the  entry  be  peaceable, 
yet  if,  after  entering,  defendant,  on  being  ordered  to  leave,  uses  violent  lan- 
guage and  pursues  the  occupant  to  his  house,  he  is  guilty.    Talbot,  97-494. 

B'nmber  of  defendants  sufficient  though  no  fbrce  used. — Where  three  persons  enter 
a  field  in  the  possession  of  another  and  gather  the  growing  com,  the  pos.9essor 
being  present  and  forbidding  them,  their  number  makes  it  indictable,  though 
no  force  is  used.    Simpson,  14  (3  Dev.),  504. 

When  malice  or  nnlawfU  intent  necessary.— Where  a  person  is  illegally  evicted 
from  his  premises  by  the  sheriff  by  virtue  of  a  proceeding  before  a  magistrate 
under  the  landlord  and  tenant  act,  the  plaintiff  in  the  action,  who  was  present 
at  the  eviction  but  gave  no  aid,  is  not  indictable  for  a  forcible  trespass,  though 
the  proceeding  before  the  justice  was  irregular,  unless  it  be  shown  that  he  acted 
maliciously,  or  with  intent  to  procure  an  illegal  eviction.    Ferguson,  67-219. 

Prosecutor's  acts  notice  of  resistance  without  ferbidding.— Where  one  who  is  not 
on  friendly  terms  with  the  owner  of  a  dwelling-house,  comes  there  armed 
with  a  knife,  a  gun  and  a  revolver,  andimmediatelyafler  entering  uses  violent 
and  threatening  language,  the  owner  being  present,  and  on  being  forcibly 
ejected  by  an  inmate  of  the  house,  again  comes  to  the  outer  door  and  forces  it 
open,  against  the  owner  who  is  struggling  to  keep  it  closed,  he  is  guilty  of  a 
forcible  trespass,  though  the  owner  may  not  have  forbid  him  from  entering, 
since  the  owner's  acts  were  sufficient  to  show  defendant  that  his  entry  was 
resisted.     Bordeaux,  47  (2  Jones),  241. 

Defendant  guilty  if  his  acts  were  calculated  to  intimidate. — Defendant,  while  on 
his  horse,  and  on  the  premises  of  the  prosecutor,  procured  possession  of  a  due 
bill  of  the  lady  of  the  house  by  asking  to  see  it;  he  then  put  it  in  his  pocket 
asserting  his  intention  not  to  pay  it,  and  when  she  demanded  it  back  "he  began 
using  rough  language  to  her  and  she  did  not  attempt  to  take  it  back  from  him 
because  she  was  afraid."  When  she  sent  one  of  the  children  to  call  her  hus- 
band defendant  rode  off  taking  the  paper  with  him:  Held,  that  defendant  was 
guilty  of  forcible  trespass.  Distinguishing  State  v.  King,  74-177,  in  that  in 
King's  case  there  was  nothing  calculated  to  intimidate  or  put  in  fear.  Gray, 
109 — . 
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Though  the  entry  on  land  is  peaceable,  and  even  by  permission  of  the  owner, 
yet  if,  after  getting  on  the  premises,  the  defendant  uses  violent  and  abusive 
language  and  does  acts  calculated  to  intimidate,  he  is  guilty.     Gray,  109—. 

Defendant  rode  into  the  yard  of  the  prosecutrix  after  being  forbidden  to 
enter  by  her,  and  asked  where  her  husband  was.  On  being  told  that  he  knew, 
he  replied,  **Yes,  d — n  him,  I  have  sent  him  to  jail,  and  I  intend  to  send  him 
to  the  penitentiary,**  and  that  he  had  come  to  give  her  a  d — n  cursing.  He 
did  curse  her,  and  remained  until  she  told  him  again  to  leave,  and  that  if  he 
did  not  she  would  call  Mr.  D.,  when  he  turned  and  rode  off:  Held^  that  defend- 
ant was  guilty  of  forcible  trespass.     Hinson,  83-640. 

Defiendant  not  guilty  when  ordinary  firmness  would  be  sofflcient. — Defendant,  after 
having  rented  a  field  of  the  prosecutors,  abandoned  his  crop  in  July,  and  there- 
upon the  prosecutors  took  possession,  but  at  fodder  pulling  time,  while  both 
the  prosecutors  were  in  the  field,  defendant  came  back  and  said:  "Boys,  the 
fodder  is  ripe;  I  am  goitlg  to  pull  it  and  have  it,  or  die.**  The  prosecutors  then 
told  him  it  was  not  his,  and  that  they  would  get  protection,  but  defendant 
answered  he  did  not  care  for  sheriffs,  law  or  anything  else,  and  pulled  and 
hauled  the  fodder  away  the  same  day:  Held^  that  defendant  was  not  guilty  of 
forcible  trespass,  since  the  alleged  trespass  was  committed  by  only  one  unarmed 
person  on  the  actual  possession  of  two,  and  the  law  will  not  allow  its  aid  to  be 
invoked  by  indictment  for  rudeness  of  language,  or  even  slight  demonstrations 
of  force,  against  which  ordinary  firmness  would  be  a  sufficient  protection. 
Covington,  70-71. 

Public  highway. — Where  defendants  ride  to  and  fro  along  the  public  high- 
way, shouting  and  cursing  and  using  violent  and  menacing  language,  stopping 
in  front  of  the  prosecutor's  house,  and  in  his  presence,  he  owning  the  land  on 
both  sides  of  the  road,  they  are  guilty  of  a  forcible  trespass.  Widenhouse, 
71-279. 

Taking  property  in  prosecntor*8  absence  after  having  been  ibrbiddea. — Where  the 
defendants  go  to  the  house  of  the  prosecutor,  and  one  of  them  claims  a  cow, 
asserting  his  purpose  to  carry  the  cow  away,  which  is  then  in  possession  of 
and  claimed  by  the  prosecutor,  who  protests  against  the  defendants  taking 
the  cow,  and  while  the  latter  goes  to  a  neighbor's  to  procure  evidence  to 
prove  his  title,  the  defendants  drive  the  cow  off,  they  are  guilty  of  a  forcible 
trespass.     McAdden,  71-207. 

Abusive  language  used  in  the  street. —Defendant  stopped  his  wagon  in  the 
middle  of  the  street  in  front  of  the  prosecutor's  house  and  lot  in  a  city  and 
called  for  the  prosecutor,  and  when  he  came  to  the  gate  began  to  curse  him, 
called  him  a  liar  and  accused  him  of  endeavoring  to  cheat.  The  prosecutor's 
"wife  also  came  out  to  the  gate  when  he  ordered  defendant  to  leave,  to  which 
he  replied  that  he  would  leave  when  he  got  ready,  and  called  the  prosecutor 
a  "damned  rascal."  The  wife  then  told  him  to  leave,  when  he  again  said  he 
iri^ould  leave  when  he  got  ready,  and  continued  to  use  insulting,  violent  and 
menacing  language.    The  prosecutor  finally  told  him  to  leave  or  he  would 
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get  his  gun  and  shoot  him,  iu  reply  to  which  he  dared  the  prosecutor  into  the 
street,  and  after  remaining  some  ten  or  fifteen  minutes  drove  off:  Held^  that 
these  facts  do  not  constitute  forcible  trespass.    Lloyd,  85-573. 

Prosecutor  most  be  present— title  not  in  question. — The  gist  of  the  offence  of  for- 
cible trespass  is  a  high-handed  invasion  of  the  possession  of  another,  he  being 
present;  title  is  not  drawn  in  question.     McCanless,  31  (9  Ired.),  375. 

Most  be  force  calculated  to  intimidate. — To  constitute  forcible  trespass  there 
must  be  a  demonstration  of  force,  as  wifii  weapons  or  a  multitude  of  people, 
so  as  to  involve  a  breach  of  the  peace,  or  directly  tend  to  it,  and  be  calculated 
to  intimidate  or  put  in  fear.     Ray,  32  (10  Ired.),  39. 

Entry  Ibrcible  when  terror  caused  either  by  speech  or  behavior. — Where  a  person 
entering  dn  land  in  possession  of  another,  either  by  his  behavior  or  speech 
gives  those  who  are  in  possession  just  cause  to  fear  that  he  will  do  them 
some  bodily  harm  if  they  do  not  give  way  to  him,  his  entry  is  esteemed 
forcible,  whether  he  caused  the  terror  by  carrying  with  him  such  an  unusual 
number  of  attendants,  or  by  arming  himself  in  such  a  manner  as  plainly  to 
intimate  a  design  to  back  his  pretensions  by  force,  or  by  actual  threatening  to 
kill,  maim  or  beat  those  who  continue  in  possession,  or  by  making  use  of 
expressions  plainly  implying  a  purpose  of  using  force  against  those  who 
make  resistance.     PoUok,  26  (4  Ired.),  305. 

ITumbers — insulting  act. — Where  four  persons  enter  the  yard  of  a  woman 
with  a  common  intent  to  abet  each  other  in  injuring  and  insulting  her,  and 
actually  insult  her  with  abusive  language  and  gestures  and  by  thrusting 
through  her  broken  door  the  carcass  of  a  dead  animal,  and  refuse  to  go 
away  when  bidden  to  do  so,  they  are  guilty  of  a  forcible  trespass.  Tolever, 
27  (5  Ired.),  452. 

Justifying  under  proceeding  in  ejectment  after  act  authorizing  it  repealed. — When 
four  persons  go  upon  premises  in  the  actual  possession  of  another,  and  eject 
him  and  his  family  from  the  house  they  are  occxipying  and  carry  their  effects 
into  the  woods,  they  are  guilty  of  forcible  trespass,  and  cannot  justify  under 
a  proceeding  before  a  justice  of  the  peace,  based  on  Rev.  Code,  c.  49,  s,  2, 
authorizing  proceedings  before  a  magistrate  for  the  ejectment  of  persons  guilty 
of  forcible  entry  and  detainer,  when  the  offence  is  comcjitted  after  the  repeal 
4>f  said  chapter  of  the  Rev.  Code.     Yarbo rough,  70-250. 

Officers — ejectment  under  irregular  judgment. — A  sheriff  and  his  assistants 
indicted  for  forcible  trespass  in  turning  the  prosecutor  out  of  his  house,  may 
justify  under  an  execution  issued  by  a  justice  in  a  proceeding  under  the  land- 
lord and  tenant  act,  when  there  is  nothing  on  the  face  of  the  process  to  inform 
the  sheriff  that  the  justice  had  acted  irregularly,  though  the  proceeding  was 
in  fact  irregular,  since  if  it  appears  that  the  court  has  jurisdiction  of  the  sub- 
ject-matter under  proper  circumstances,  the  sheriff  is  not  bound  to  look 
beyond  his  execution.     Ferguson,  67-219. 

Seizing  property  under  execution. — A  sheriff  is  not  indictable  for  seizing  prop- 
erty under  an  execution  in  the  possession  of  and  belonging  to  a  son  of  the 
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defendant  in  the  execution  when  he  acts  bona  fide  under  a  bond  of  indemnity. 
Tatom,  69-35. 

An  officer  who  seizes  property  under  lawful  process  is  not  guilty  of  forcible 
trespass,  though  he  states  at  the  time  that  he  seizes  it  as  the  property  of  his 
father,  and  does  not  show  his  execution  until  after  a  quarrel  has  ensued. 
Elrod,  28  (6  Ired.),  250. 

An  officer  cannot  decide  whether  a  warrant  is  issued  properly,  but  he  must, 
at  his  peril,  determine  whether  he  who  issued  it  had  jurisdiction  of  the  matter. 
.\IcDonald,  14  (3  Dev.),  469. 

Cannot  break  open  door  in  civil  case— exception. — An  officer  cannot  break  open 
the  door  in  a  house  and  enter  therein,  without  the  consent  of  the  owner,  for 
the  purpose  of  executing  civil  process,  except  in  cases  of  claim  and  delivery. 
Following  State  v.  Armfield,  2  Hawks,  246.     Whitaker,  107-802. 

Indictment. — ^The  prosecutor  and  defendants  cultivated  distinct  portions  of 
a  field  surrounded  by  a  common  fence,  the  prosecutor  planting  corn  and  the 
defendant  cotton.  The  prosecutor,  on  going  to  the  field  one  day,  found 
defendants  cutting  down  the  corn  with  hoes;  he  forbade  them,  but  they  con- 
tinued, and  the  prosecutor  then  left  without  making  any  effi>rt  to  stop  them : 
Held^  that  an  indictment  for  forcible  trespass  could  not  be  sustained,  since  the 
entrance  was  made  in  the  absence  of  the  prosecutor,  but  defendants  might  be 
convicted  of  a  forcible  detainer.     Laney,  87-535. 

Rails  when  made  up  into  a  fence  upon  land  become  a  part  of  the  realty, 
and  an  indictment  for  a  forcible  trespass  to  personal  property  in  taking  and 
carrying  them  away  by  one  continuous  act,  cannot  be  supported.  Graves, 
75-396. 

After  conviction  of  forcible  trespass,  judgment  cannot  be  arrested  because 
there  is  no  allegation  as  to  the  time  when  the  offence  was  committed.     Caudle, 

63-30- 

Variance. — Where  the  indictment  charges  that  the  prosecutor  was  present 
forbidding  the  entry,  but  the  jury  find  that  he  was  not  present,  but  his  family 
was,  the  variance  is  fatal,  since  though  the  possession  of  the  family  was  his  pos- 
session, and  the  indictment  might  have  alleged  the  possession  to  be  in  him,  and 
the  entry  to  have  been  made  in  the  presence  of  his  family,  yet  their  prfsence 
could  not  be  construed  to  be  his  presence.     Walker,  32  (10  Ired.),  234. 

An  indictment  charging  the  taking  of  a  slain  deer  is  not  supported  by  evi- 
dence of  the  forcible  taking  of  a  deerskin  severed  from  the  body  of  the  deer. 
Hemphill,  20  (3  D.  &  B.),  109. 

Title  gives  possession. — If  two  are  in  the  same  house  the  law  adjudges  the 
possession  in  him  who  has  title,  but  not  so  as,  by  relation  back,  to  make  the 
other  guilty  of  a  forcible  trespass  when  the  entry  was  without  force.  McCau- 
less,  31  (9  Ired.),  375- 

Tenant  in  common. — A  tenant  in  common  of  a  bale  of  cotton  is  not  indictable 
for  keeping  possession  of  it  by  force  against  his  co-tenant.     Marsh,  64-378. 
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PosflMiioii  4>f  the  son  that  of  the  &ther. — Where  three  men  break  open  the  pros- 
ecutor's crib  and  take  and  carry  his  corn  therefrom,  his  son  being  present  and 
forbidding  them,  they  are  guilty  of  forcible  trespass,  and  the  taking  may  be 
averred  to  be  from  the  possession  of  the  prosecutor.  Drake,  60  (Winst  Law), 
241. 

Public  road. — The  use  of  violent  and  threatening  language  by  three  armed 
persons  in  front  of  the  prosecutor's  gate  makes  them  guilty  of  a  forcible  tres- 
pass, and  the  fact  that  they  were  in  the  public  road  is  no  excuse.  Buckner, 
61  (Phil.  Law),  558. 

Hot  necessary  that  prosecutor  should  be  put  in  fear. — It  is  not  necessary  that  the 
person  from  whom  the  property  was  taken  should  have  been  actually  put  in 
fear,    Pearman,  61  (Phil.  Law),  371. 
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Sec.  101  (1029).  Forgery,  haw  punished.  1?.  C,  c.  34,  «.  69^ 
1801,  c.  572.  5  Eliz.,  c.  14,  S8.  2,  3,  Jtc.  21  Jac.  1,  c.  26  (A. 
n.  1023). 

If  any  person,  of  his  own  head  and  imagination,  or  by  false 
conspiracy  or  fraud  with  others,  shall  wittingly  and  falsely  forge 
and  make,  or  shall  cause  or  wittingly  assent  to  be  forged  or  made, 
or  shall  show  forth  in  evidence,  knowing  the  same  to  be  forged, 
any  deed,  lease  or  will,  or  any  bond,  writing  obligatory,  bill  of 
exchange,  promissory  note,  endorsement  or  assignment  thereof; 
or  any  acquittance,  or  receipt  for  money  or  goods;  or  any  receipt, 
or  release  for  any  bond,  note,  bill,  or  any  other  security  for  the 
payment  of  money;  or  any  order  for  the  payment  of  money  or 
delivery  of  goods,  with  intent,  in  any  of  said  instances,  to 
defraud  any  person  or  corporation,  and  thereof  shall  be  duly 
convicted,  the  person  so  oiBfending  shall  be  punished  by  impris- 
onment in  the  penitentiary  or  county  jail  not  less  than  four 
months  nor  more  than  ten  years,  and  fined  in  the  discretion  of 
the  court. 

Papers  not  the  subjects  of  ibrgery. — A  prosecution  bond  given  by  a  husband  to 
his  wife  in  an  action  against  her  for  divorce  cannot  be  the  subject  of  forgery, 
since  the  husband  is  liable  for  her  costs  until  the  divorce  is  obtained,  and  the 
bond  is  binding  on  no  one.    Lytle,  64-255. 
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Falsely  putting  a  witness*  name  to  a  bond  which  is  not  required  to  have  a 
subscribing  witness  does  not  vitiate  the  bond,  and  is  not  forgery.  Gherkin,  29 
(7  Ired.),  206. 

Defendant  was  indicted  for  the  forgery  of  the  following  order:  **Mr.  M.* 
pleas  send  me  3  gals,  whiskey  I  will  send  you  money.  Dec.  the  24th,  1888 
D.  S.":  Heldy  that  though  the  order  was  not  such  a  one  as  is  the  subject  o*^ 
forgery  under  the  statute,  yet  the  indictment  was  good  for  misdemeanor  at 
common  law.     Hall,  108-776. 

Falsely,  wittingly  and  corruptly  rubbing  out,  erasing  or  obliterating  a  release 
or  acquittal  on  the  back  of  a  note  or  bond  is  not  forgery.  Thornburg,  28  (6 
Ired.),  79- 

Ifot  necMsary  to  show  that  the  order  was  flUed. — On  indictment  for  the  forgery 
of  an  order  for  whiskey,  addressed  to  one  member  of  a  firm,  it  is  immaterial 
whether  the  member  of  the  firm  addressed,  or  his  partner,  filled  the  order,  or 
whether  the  order  was  filled  at  all  or  not.     Hall,  108-776. 

Misdemeanor  at  common  law. — ^The  forgery  of  the  following  order,  *'Mr.  Miller, 
pleas  send  me  3  gals,  whiskey  I  will  send  you  money.  D.  S.  Dec.  24th,  1888," 
is  a  misdemeanor  at  common  law,  and  an  indictment  therefor  may  be  sustained 
index>endent  of  the  statute.    Hall,  108-776. 

Indictment. — An  indictment  which  charges  that  defendant  did  forge  a  certain 
paper-writing,  commonly  called  a  railroad  pass,  as  follows:  ''Hillsboro,  N.  C, 
Oct  17th,  1885— Conductor  will  please  pass  this  man  to  Graham  and  return, 
J.  B.  Rosemond,*'  is  fatally  defective.  The  indictment  should  charge  that 
Rosemond  had  authority  from  the  railroad  company  to  issue  such  a  pass,  and 
that  it  was  presented  to  the  conductor,  who  was  the  agent  of  the  company  and 
authorized  and  required  to  receive  it.    Weaver,  94-836. 

Defendant  was  indicted  for  forging  the  following  order:  "Oct.  27th,  1S84' 
Mr.  R.  T.  Long,  Please  let  Henry  Carmone  have  500  dollars  and  I  will  be  in 
Monday  and  pay  you  and  oblige,  J.  M.  Hawood.*'  J.  M.  Haywood  testified 
that  he  wrote  his  name  **J.  M.  Haywood"  and  not  ''Hawood,**  and  R.  T. 
I/)ng  testified  that  he  took  the  order  to  be  for  five  dollars,  and  let  the  defend- 
ant have  a  pair  of  boots  on  it:  Heldy  that  an  instruction  that  if  the  defendant 
presented  the  paper  with  intent  to  defraud,  and  it  was  intended  to  represent 
the  name  of  J.  M.  Haywood,  even  though  it  was  spelled  improperly,  he 
would  be  guilty,  was  not  erroneous.     Covington,  94-913. 

An  indictment  for  forging  a  bond  by  one  of  the  obligors  named  therein 
against  another  of  the  obligors  named,  may  allege  the  forging  of  the  whole 
instrument  by  the  obligor  committing  the  forgery  of  the  name  of  the  other. 
Gardiner,  23  (i  Ired.),  27. 

Where  an  order  is  forged  and  drawn  in  the  name  of  an  overseer  and  agent 
upon  his  principal,  and  the  purpose  is  to  defraud  the  principal,  the  indict- 
ment for  such  forgery  must  aver  that  the  person  whose  name  is  forged  is 
the  agent,  and  that  he  has  authority  to  draw  on  his  principal ;  otherwise  the 
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court  cannot  see  that  the  false  paper  had  a  tendency  to  defraud  the  principal, 
or  how  it  could  have  been  used  for  such  a  purpose.  Distinguishing  State  v. 
Lamb,  65  N.  C,  419.     Thorn,  66-644. 

On  indictment  for  forging  a  money-order  payable  **ai  the  store  of^*  a  certain 
manufacturing  company,  the  words  *^  store  o/**  sufficiently  indicate  the  exist- 
ence of  an  association  by  that  name,  without  the  express  averment  that  the 
company  was  a  corporation.    Shaw,  92-768. 

Where  the  indictment  alleges  the  forgery  of  "an  order  for  the  payment  of 
money  and  the  delivery  of  goods,"  and  the  order  is  introduced  as  follows : 
**  Fifty  cents,  50,  payable  in  merchandise  at  the  store  of  the  R.  Mfg.  Co. 
J.  H.  F.,  Treasurer,"  there  is  no  variance.     Shaw,  92-768. 

The  omission  of  the  word  *•  dollars"  in  the  following  order:  *' Please  let 
young  lady  have  the  amount  of  300  and  charge  the  same  to  me,"  is  not  fatal 
to  the  indictment.     Keeter,  80-472. 

Where  a  genuine  instrument  is  altered  so  as  to  give  it  a  different  effect,  as 
changing  the  dat3  of  a  note,  the  forgery  may  be  specifically  alleged  as  con- 
stituted by  the  alterations,  or  the  forging  of  the  entire  instrument  may  be 
charged.     Weaver,  35  (13  Ired.),  491. 

An  indictment  for  forgery  contained  four  counts;  the  first  count  was  for  forg- 
ery under  the  statute  while  the  second,  was  at  common  law  for  uttering  forged 
Paper.  The  jury  at  first  returned  that  they  had  disagreed,  but  on  being  polled, 
stated  that  they  found  defendants  guilty  on  the  first  and  second  counts,  but 
could  not  agree  on  the  others.  A  not  pros,  was  entered  as  to  the  third  and 
fourth  counts,  and  the  jury  having  retired  again  returned  with  a  verdict  of 
guilty:  Held,  that  a  motion  in  arrest  of  judgment  on  the  ground  thait  there 
was  a  general  verdict  of  guilty  on  an  indictment  containing  two  counts  charg- 
ing offences  not  punishable  alike  could  not  be  sustained,  since  there  was  in 
effect  a  distinct  verdict  of  guilty  on  each  of  the  two  first  counts,  and  the  ver- 
dict on  the  first  supported  the  judgment.  •  Cross  and  White,  106-650,  and 
101-770. 

Variance. — Where  the  indictment  charges  the  forgery  of  a  deed  and  sets  out 
the  description,  giving  the  first  line  as  "South  /z&^n(y  West, "  and  the  deed 
calls  for  "South  twenty-two  West,"  the  variance  is  fatal.  The  misrecital 
extends  beyond  the  mere  form  of  the  deed  and  affects  the  substance.  Street, 
2  (Taylor's  Rep.),  98. 

An  indictment  for  forging  on  order  for  {60.07  is  not  sustained  where  the 
only  evidence  introduced  relates  to  two  orders,  one  for  $60  and  the  other  for 
I60.27.    Smith,  78-462. 

Where  the  indictment  charges 'the  forgery  of  the  name  of  a  firm  with  intent 
to  defraud  two  persons  whose  names  are  stated,  but  it  is  not  alleged  that  they 
composed  the  firm,  and  the  testimony  proves  the  forgery  with  an  intent  to 
defraud  the  firm,  but  it  is  not  proved  that  the  two  persons  named  composed 
the  firm,  the  allegations  of  the  indictment  are  not   sustained.     Harrison, 

69-143- 
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Defendant  was  charged  with  the  forgery  of  the  following  order:  **  Bulks  & 
Helker:  You  will  please  pay  to  the  boy  $3.00  in  merchandise  and  oblige,  J.  B. 
Runkins."  On  the  trial  it  appeared  that  the  true  name  of  the  alleged  drawer 
was  J.  B.  Rankin,  and  of  the  drawee  firm,  Helker  &  Duts,  that  defendant 
could  not  write,  and  that  he  obtained  merchandise  from  Helker  &  Duts  on  the 
faith  of  the  forged  order:  Held^  that  the  variation  in  the  spelling  of  the  names 
comes  within  the  principle  idem  sonans^  and  that  the  reversed  order  of  the 
firm  name  is  not  a  material  variance.     Lane,  80-407. 

Evidence. — The  possession  of  a  forged  order  and  the  fact  that  defendant 
obtained  goods  thereon  is  sufficient  proof  that  he  either  forged  or  assented  to 
the  forgery  of  the  order,  and  the  fact  that  he  could  not  write  does  not  rebut 
the  presumption  of  guilt.     Lane,  80-407. 

Evidence  of  venae. — Evidence  that  defendant  received  the  identical  paper 
alleged  to  be  forged,  in  blank  form  from  the  cashier  of  a  bank  in  the  county 
in  which  the  forgery  is  alleged  to  have  been  committed,  and  that  he  produced 
it  with  the  blanks  filled  out  in  that  county  about  a  week  afterwards,  is  suffi- 
cient to  justify  a  conclusion  that  he  forged  it  in  that  county.  Morgan,  19 
(2  D.  &  B.),  348. 

Pnniglunent. — One  convicted  of  forgery  may  be  punished  by  imprisonment 
in  the  penitentiary,  though  the  indictment  charges  an  offence  not  within  the 
statute  but  at  common  law.     Williams,  86-671. 

Jurisdiction. — The  forgery  of  a  note  which  is  placed  in  a  national  bank  for 
the  purpose  of  supporting  a  false  entry  on  the  books  of  the  bank,  and  the 
making  of  the  false  entry  for  the  purpose  of  deceiving  the  national  bank 
examiner  are  distinct  and  separate  offences,  and  the  fact  that  the  courts 
of  the  United  States  have  exclusive  jurisdiction  of  the  offence  of  making 
the  false  entry,  under  Rev.  St.  U.  S.,  ?  5209,  does  not  deprive  the  state  courts 
of  jurisdiction  to  try  and  punish  for  the  forgery  of  the  note,  since  neither 
crime  is  a  constituent  element  of  the  other,  and  a  person  may  be  guilty  of  the 
one  and  not  the  other.     Cross  and  White,  106,  650,  and  101-770. 

Rev.  St.  U.  S.  J  5418,  providing  that  "every  person  who  falsely  makes, 
alters,  forges  or  counterfeits  any  bid,  proposal,  guarantee,  official  bond,  pub- 
lic record,  affidavit  or  other  writing  for  the  purpose  of  defrauding  the  United 
States,'*  does  not  embrace  a  note  forged  by  ibank  officials  against  individuals 
and  placed  in  the  bank  for  the  purpose  of  deceiving  the  national  bank  exam- 
iner, since  it  does  not  appear  that  the  federal  government  has  any  pecuniary 
interest  in  the  matter.  The  statute  is  manifestly  directed  against  frauds 
against  the  government  in  its  fiscal  operations,  and  the  expression  *'or  other 
writing**  following  the  enumeration  of  the  things  to  be  forged,  which  omits 
bills  and  notes,  must  be  restricted  to  the  class  to  which  it  belongs  and  the 
obvious  scope  and  operation  of  the  statute.     lb. 

In  such  case,  a  plea  in  abatement  to  the  jurisdiction  of  the  state  court  must 
aver  that  the  forgery  of  the  note  was  "for  the  purpose  of  defrauding  the 
United  States.'*    lb. 
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Sec,  162  (1030),    Forgery  and  counterfeUing  bank'noieg,  clieeks 
and  other  securities.    B.  C,  c.  34,  s.  60.    1819,  c.  994,  8. 1. 

If  any  person  shall  falsely  make,  forge  or  counterfeit,  or  cause 
or  procure  the  same  to  be  done,  or  willingly  aid  or  assist  therein, 
any  bill  or  note  in  imitation  of,  or  purporting  to  be,  a  bill  or 
note  of  any  incorporated  bank  in  this  state,  or  in  any  of  the 
United  States,  or  in  any  of  the  territories  of  the  United  States; 
or  any  order  or  check  on  any  such  bank  or  corporation,  or  on 
the  cashier  thereof;  or  any  of  the  securities  purporting  to  be 
issued  by  and  on  behalf  of  the  state,  or  by  or  on  behalf  of  any 
corporation,  with  intent  to  injure  or  defraud  any  person,  bank 
or  corporation,  or  the  state,  the  person  so  oiBfending  shall  be 
guilty  of  felony,  and  punished  in  like  manner  as  if  he  had  been 
convicted  under  the  preceding  section. 

Indictment. — An  indictment  which  charges  merely  an  intention  to  pass 
counterfeit  bank-notes  knowing  them  to  be  counterfeit,  without  charging  any 
culpable  act,  cannot  be  sustained.     Penny,  4  (Repos.  7,  Tay.  T),  130. 

An  indictment  for  passing  a  counterfeit  bank-note  of  |ioo  "on  the  Bank  of 
the  State  of  South  Carolina'*  sufficiently  avers  the  existence  of  such  a  bank  as 
the  Bank  of  the  State  of  South  Carolina.     Ward,  9  (2  Hawks),  443. 

Charge —varlMice.— Defendant  was  indicted  for  the  forgery  of  the  following 
order:  "Mr.  Miller,  pleas  send  me  3  gals,  whiskey  I  will  send  yon  money. 
D.  S.  Dec.  24h  1888."  It  was  in  evidence  that  the  order  was  fraudulently 
signed  by  defendant  without  the  authority  of  D.  S.;  that  MiHer  and  one 
Basinger  were  partners  distilling  and  selling  liquor,  and  that  the  order  was 
presented  to  Basinger  and  the  whiskey  obtained  from  him.  The  indictment 
contained  two  counts,  one  charging  an  intent  to  defraud  Miller  and  the  other 
to  defraud  D.  S.  Defendant  asked  the  court  to  instruct  the  jury  that  there 
was  a  variance  in  that  the  bill  alleged  an  intent  to  defraud  Miller  while  the 
proof  showed  that  the  whiskey  was  obtained  from  Basinger,  but  the  court 
charged  that  if  the  jury  found  that  Miller  and  Basinger  were  partners,  and 
that  defendant  signed  the  order  as  set  forth  in  the  indictment,  the  charge  to 
defraud  Miller  would  be  sustained  if  Basinger  fiUed  the  order  believing  it  to 
have  been  signed  by  D.  S.:  //e/dy  no  error,  since  the  forgery  of  the  order  on 
Miller  and  its  presentation  to  his  partner  was  ample  evidence  of  the  intent  to 
defraud,  and  it  was  not  necessary  that  any  one  should  in  fact  have  been 
defrauded.  Upon  an  allegation  of  an  intent  to  defraud  A,  it  is  no  variance  to 
show  an  intent  to  defraud  A  and  B.     Hall,  108-776 
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Sec*  103  (1031  J.  Forger  if  anU  counterfeiting,  passing  or  at" 
tempting  to  pass,  notes  forged  or  counterfeit ed»  Ji.  C,  €•  34, 
s.  61.     1819,  c.  994,  s.  2. 

If  any  person,  directly  or  indirectly,  whether  for  the  sake  of 
gain  or  with  intent  to  defraud  or  injure  any  other  person,  shall 
utter  or  publish  any  such  false,  forged  or  counterfeited  bill, 
note,  order,  check,  or  security,  as  is  mentioned  in  the  preceding 
section;  or  shall  pass  or  deliver,  or  attempt  to  pass,  or  deliver 
any  of  them  to  another  person  (knowing  the  same  to  be  falsely 
forged  or  counterfeited),  the  person  so  oflFending  shall  be  pun- 
ished by  imprisonment  in  the  county  jail  or  penitentiary  not 
less  than  four  months  nor  more  than  ten  years. 

Sec.  164  (1032).    Forgery  and  counterfeiting  of  certificates  of 
stock  by  offerer  or  agent  of  a  corporation.    B.  C,  c.  34,  s.  62. 

If  any  officer  or  agent  of  a  corporation  shall,  falsely  and  with 
a  fraudulent  purpose,  make  with  the  intent  that  the  same  shall 
be  issued  and  delivered  to  any  other  person  by  name  or  as 
holder  or  bearer  thereof,  any  certificate  or  other  writing,  whereby 
it  is  certified  or  declared  that  such  person,  or  holder,  or  bearer, 
is  entitled  to  or  has  interest  in  the  stock  of  such  corporation, 
when  in  fact  such  person,  or  holder  or  bearer,  is  not  so  entitled,  or 
is  not  entitled  to  the  amount  of  stock  in  such  certificate  or  writ- 
ing specified;  or  if  any  officer  or  agent  of  such  corporation,  or 
other  person,  knowing  such  certificate  or  other  writing  to  be 
false  or  untrue,  shall  transfer,  assign,  or  deliver  the  same  to 
another  person,  for  the  sake  of  gain,  or  with  the  intent  to  defraud 
the  corporation,  or  any  member  thereof,  or  such  person  to  whom 
the  same  shall  be  transferred,  assigned  or  delivered,  the  person 
so  ofiending  shall  suffisr  the  same  punishment  as  is  prescribed  in 
the  preceding  section. 

Ser^  165  (1033).    Forgery   and  counterfeiting,  selling  forged 
Judgments,  bonds  or  other  secutnties.    It.  C,  c«  34,  s.  63. 

If  any  person  shall  sell,  by  delivery,  indorsement,  or  other- 
wise, to  any  other  person,  any  judgment  for  the  recovery  of  money 
purporting  to  have  been  rendered  by  a  justice  of  the  peace,  or 
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any  boud,  promissory  note,  bill  of  exchange,  order,  draft,  or 
liquidated  account  purporting  to  be  signed  by  the  debtor  (know- 
ing the  same  to  be  forged),  the  person  so  offending  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary  or  county  jail,  for  not 
less  than  four  months  nor  more  than  ten  years. 

Sec,  100  (1034).  Fargery  of  nwfnes  to  petUioiis  and  certain 
other  papers;  punishment  tlierefor  and  for  using  such  forged 
paper.    1883,  c.  275. 

Any  person  who  shall  wilfully  sign,  or  cause  to  be  signed,  or 
wilfully  assents  to  the  signing  of  the  name  of  any  person  with- 
out his  consent,  or  of  any  deceased  or  fictitious  person  to  any 
petition  or  recommendation  with  the  intent  of  procuring  any 
commutation  of  sentence,  pardon,  or  reprieve  of  any  person 
convictedof  any  crime  or  ofience,  or  for  the  purpose  of  procur- 
ing such  pardon,  reprieve  or  commutation,  to  be  refused  or 
delayed  by  any  public  officer,  or  with  the  intent  of  procuring 
from  any  person  whatsoever,  either  for  himself  or  another,  any 
appointment  to  office,  or  to  any  position  of  honor  or  trust, 
or  with  the  intent  to  influence  the  official  action  of  any  public 
officer  in  the  management,  conduct  or  decision  of  any  matter 
affecting  the  public,  shall  be  guilty  of  a  misdemeanor,  and  fined 
not  exceeding  one  thousand  dollars,  or  imprisoned  in  the  county 
jail  or  penitentiary  not  exceeding  five  years,  or  both,  at  the  dis- 
cretion of  the  judge;  and  any  person  who  shall  wilfully  use  any 
such  paper  for  any  of  the  purposes  or  intents  above  recited, 
knowing  that  any  part  of  the  signatures  to  such  petition  or 
recommendation  has  been  signed  thereto  without  the  consent  of 
the  alleged  signers,  or  that  names  of  any  dead  or  fictitious  per- 
sons are  signed  thereto,  shall  be  guilty  of  a  misdemeanor,  and 
punished  in  like  manner  and  degree. 

107  (1035).  Forgery  and  counterfeiting  of  foreign  coin,  pasS" 
ing  or  attempting  to  pass  such  coin.  R.  C,  c.  34, 8.  04.  1811, 
c.  814,  s.  3. 

If  any  person  shall  falsely  make,  forge  or  counterfeit,  or  cause 
or  procure  to  be  falsely  made,  forged  or  counterfeited,  or  will- 
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ingly  aid  or  assist  in  falsely  making,  forging  or  counterfeiting 
the  resemblance  or  similitude  or  likeness  of  a  Spanish  milled 
dollar,  or  any  foreign  coin  of  gold  or  silver,  which  is  in  common 
use  and  received  in  the  discharge  of  contracts  by  the  citizens  of 
the  state;  or  shall  pass,  utter,  publish,  or  sell,  or  attempt  to  pass, 
utter,  publish,  or  sell,  or  bring  into  the  state  from  any  other 
place,  with  intent  to  pass,  utter,  publish,  or  sell  as  true,  any 
such  false,  forged,  or  counterfeited  coin,  knowing  the  same  to 
be  false,  forged,  or  counterfeited,  with  intent  to  defraud  any 
corporation,  or  any  person  whatsoever,  every  person  so  offend- 
ing shall  be  guilty  of  a  misdemeanor,  and  punished  by  imprison- 
ment in  the  penitentiary  or  county  jail,  for  not  less  than  four 
months  nor  more  than  ten  years. 

Sec.  168  (1036).  Forgery  and  counter feUing 9  having  inposseS' 
sion  instruments  for  counterfeiting  foreign  coin.  jR.  C,  c. 
34,  8. 65.    1811,  c.  814,  s.  4. 

If  any  person  shall  have  in  his  possession  any  instrument  for 
the  purpose  of  making  any  counterfeit  similitude  or  likeness  of 
a  Spanish  milled  dollar,  or  other  foreign  coin  made  of  gold  or 
silver,  which  is  in  common  use  and  received  in  discharge  of  con- 
tracts by  the  citizens  of  the  state,  and  shall  be  duly  convicted 
thereof,  the  person  so  oflFending  shall  suffer  as  prescribed  in  the 
preceding  section,  and  shall  be  further  liable  to  be  fined,  at  the 
discretion  of  the  court,  not  more  than  five  hundred  dollars,  and 
be  imprisoned  not  more  than  twelve  months. 

Sec.  169  (1037 )•  Forgery  and  counterfeiting ffraudulenUy  con- 
necting different  parts  of  several  genuine  bank  notes,  or  other 
instruments.     It.  C.9  c.  34,  s.  60. 

If  any  person  shall  fraudulently  connect  together  different 
parts  of  two  or  more  bank  notes,  or  other  genuine  instruments, 
in  such  a  manner  as  to  produce  another  note  or  instrument,  with 
intent  to  pass  all  of  them  as  genuine,  the  same  shall  be  deemed 
a  forgery,  and  the  instrument  so  produced  a  forged  note,  or  forged 
instrument,  in  like  manner  as  if  each  of  them  had  been  falsely 
made  or  forged. 
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Sec.  170  (1038),  Forgery  and  counterfeiting  of  private  marks, 
stamps  or  labeU.    1870"' 1,  c.  253,  s,  1. 

Every  person  who  shall  knowingly  and  wilfully  forge,  or  coun- 
terfeit or  cause  or  procure  to  be  forged  or  counterfeited,  the  pri- 
vate marks,  tokens,  stamps  or  labels  of  any  mechanic,  manufac- 
turer or  other  person  being  a  resident  of  this  state  or  of  the 
United  States,  with  intent  to  deceiveand  defraud  the  purchasers, 
mechanics  or  manufacturers  of  any  goods,  wares  or  merchandise 
whatsoever,  upon  conviction  thereof  shall  be  punished  by  a  fine 
of  not  less  than  fifty  dollars  and  not  exceeding  one  thousand 
dollars,  or  by  imprisonment  of  not  less  than  thirty  days  or  more 
than  five  years,  or  both  fine  and  imprisonment,  at  the  discre- 
tion of  the  court. 

Sec.  17 1  (1030).  Forgery  and  counterfeiting,  penalty  for  seil^ 
ing  merchandise  with  forged  or  counterfeited  marks,  stamps 
or  labels.    1870-^1,  c.  253,  s.  2. 

Every  person  who  shall  vend  any  goods,  wares  or  merchan- 
dise having  thereon  any  forged  or  counterfeited  marks,  tokens, 
stamps  or  labels  purporting  to  be  the  marks,  tokens,  stamps  or 
labels  of  any  person  being  a  resident  of  the  state  or  of  the  United 
States,  knowing  the  same  at  the  time  of  the  purchase  thereof 
by  him  to  be  forged  or  counterfeited,  shall  be  guilty  of  a  mis- 
demeanor, and  punished  by  imprisonment  in  the  county  jail 
not  exceeding  six  months,  or  by  a  fine  not  exceeding  one  hun- 
dred dollars,  or  by  both  fine  and  imprisonment,  at  the  discretion 
of  the  court. 

Sec.  172  (1040).  Forgery  and  counterfeiting,  fraudulent  use  of 
brands.    1874'''5,  c.  225. 

If  any  person  shall  knowingly  use  the  mark  or  brand  of  any 
person  on  any  sack,  or  shall  knowingly  impress  on  any  sack  the 
mark  or  brand  of  another  person,  with  intent  to  defraud  or  for 
the  purpose  of  enhancing  the  value  of  his  own  property,  the 
person  so  offending  shall  be  guilty  of  a  misdemeanor,  and  pun- 
ished as  if  convicted  of  larceny. 
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See.  173  (1041).    Fortiieation  and  adultery.    B.  C,  c.  34, «.  4S. 
1805,  e.  684. 

If  any  man  and  woman,  not  being  married  to  each  other,  shall 
lewdly  and  lasciviously  associate,  bed  and  cohabit  together,  they 
shall  be  guilty  of  a  misdemeanor:  Provided^  that  the  admis- 
sions or  confessions  of  one  shall  not  be  received  in  evidence 
against  the  other. 

Indletment. — An  indictment  which  aUeges  that  defendants  "did  unlawfuHy 
and  adulterously  bed  and  cohabit  together/'  is  sufficient  without  an  averment 
that  they  were  not  married,  or  that  they  were  male  and  female,  since  the  aver- 
ment of  the  adulterous  intercourse  implies  the  absence  of  the  marriage  rela- 
tion and  also  implies  that  the  parties  are  of  different  sexes.     Lashley,  84-754. 

An  indictment  which  charges  that  defendants,  not  being  united  in  marriage, 
"  unlawfully  did  associate,  bed  and  cohabit  together,  and  then  and  there  did 
commit  fornication  and  adultery,"  is  sufficient,  since  the  language  used  must 
imply  that  they  did  *'  lewdly  and  lasciviously  associate."    Stubbs,  108-774. 

An  indictment  charging  that  defendants  ''did  unlawfully  and  adulterously 
bed  and  cohabit  together,  and  then  and  there  did  unlawfully  commit  fornica- 
tion and  adultery,"  is  sufficient.     Tally,  75-322. 

The  indictment  need  not  allege  that  either  of  the  defendants  had  ever  taken 
the  other  into  his  or  her  house  and  that  they  had  lived  together.  Jolly,  20 
(3  D.  &  B.),  no. 

Judgment  cannot  be  arrested  because  one  of  the  defendants,  a  married 
woman,  is  described  as  "spinster."    Guest,  100-410. 

Eridence. — ^The  evidence  was  that  the  male  defendant,  an  orphan  and  a 
cripple,  when  ten  years  old,  went  to  live  with  one  H.,  with  whom  the  female 
defendant  resided;  that  she  assisted  in  caring  for  him,  and  at  H.'s  death  both 
defendants  removed  to  another  place  and  have  since  lived  together  in  a  house 
in  which  there  were  three  beds;  that  they  are  aged,  the  male  23,  the  female 
50  years;  and  a  witness  testified  that  he  went  there  one  morning  at  4  o'clock 
and  saw  the  female  in  one  bed,  the  other  beds  in  the  room  not  tumbled,  and 
the  male  was  up  and  dressed,  but  witness  did  not  know  where  he  staid  that 
night.  It  was  not  shown  that  there  was  but  one  room  in  the  house:  Held, 
that  the  evidence  was  not  sufficient  to  warrant  a  verdict  of  guilty.  Waller, 
80-401. 

Evidence  that  the  female  defendant  told  a  witness  for  the  state,  before  the 
indictment,  that  her  brother  had  driven  her  away  from  home,  and  that  her 
father  had  paid  the  male  defendant,  who  had  married  her  cousin,  to  take  her 
on  his  farm  as  a  work-hand,  is  inadmissible,  since  what  a  party  says  ezculpa- 
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tory  of  himself  after  the  offence  was  committed,  and  not  part  of  the  res  gestct^ 
is  not  evidence  for  him.    Stubbs,  108-774. 

After  much  evidence  tending  to  prove  the  unlawful  relations  of  the  defend- 
ants had  been  introduced,  a  witness  testified  that  he  met  the  male  defendant 
one  night  within  a  short  distance  of  the  female  defendant's  house,  going  in 
that  direction,  when  defendant  said  he  was  going  to  another  place,  and  that 
on  a  subsequent  investigation  of  the  matter  before  a  local  society  he  denied 
making  such  statement:  Held^  that  the  evidence  was  competent  as  corrobo> 
rative  of  other  testimony  of  visits  to  the  female's  residence.    Austin,  108-780. 

A  witness  who  testifies  that  he  has  often  seen  defendant  write,  and  knows 
his  handwriting,  is  competent  to  express  an  opinion  as  to  whether  a  letter  in 
controversy  was  written  by  defendant.     Gay,  94-814. 

It  is  not  competent  to  ask  a  witness,  with  a  view  to  discredit  him,  whether 
he  had  ever  had  sexual  intercourse  with  any  woman  except  his  wife  since  his 
marriage.    lb. 

It  is  not  error  for  the  judge  in  charging  the  jury  to  say  to  them  that  the  tes- 
timony of  a  witness  who  proves  a  good  character,  is  entitled  to  more  weight 
than  the  testimony  of  one  who  is  shown  to  be  of  a  bad  character.    lb. 

A  capias  with  the  return  '*  not  to  be  found,  '*  cannot  be  introduced  in  evidence 
for  the  purpose  of  proving  the  flight  of  the  defendant  in  the  absence  of  any 
evidence  that  he  resided  in  the  county  to  which  the  capias  was  issued.  Joues, 
93-611. 

Evidence  that  defendants  had  been  seen  driving  together  since  the  prosecu- 
tion began  is  admissible,  in  connection  with  other  evidence,  going  to  show  their 
lascivious  association  within  two  years  prior  to  the  beginning  of  the  action. 
Stubbs,  io8-n774. 

Where  there  is  no  evidence  that  the  female  defendant  is  a  single  woman,  or 
that  she  is  not  defendant's  wife,  or  that  her  child,  born  while  she  lived  at 
defendant's  house,  is  a  bastard,  the  evidence  is  insufficient  to  be  submitted  to 
the  yxxy.    Pope,  109 — . 

Evidence  that  the  male  defendant  had  heard  the  feme  defendant's  father 
order  her  to  leave  his  house,  and  that  he  had  seen  letters  from  her  father  and 
brother  declaring  she  could  not  stay  at  her  father's  house,  is  of  slight  impor- 
tance, and  the  exclusion  of  the  evidence  in  reference  to  the  letters  only  is  too 
slight  to  constitute  ground  for  a  new  trial,  since  mention  of  the  letters  was 
simply  cumulative.     Stubbs,  ioS-774. 

On  cross-examination  of  a  state's  witness,  defendants  proposed  to  ask  him 
if  he  had  not  been  prompted  to  swear  against  defendants  by  B.,  who  had  not  been 
examined  as  a  witness;  the  court  permitted  the  question  to  be  put  omitting  B.'s 
name:  Held^  that  while  the  inquiry  was  unobjectionable,  yet  as  it  did  not  seem 
to  be  material,  and  it  did  not  appear  that  defendants  were  prejudiced  by  its 
rejection,  a  venire  de  novo  would  not  be  granted.     Sidden,  104-845. 

A  physician  testified  that  the  male  defendant  employed  and  paid  him  to 
attend  the  female  defendant  when  sick,  alleging  that  she  was  related  to  him; 
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another  witness  testified  that'  on  several  nights  while  she  was  sick  he  saw  the 
male  defendant  at  her  house,  and  more  than  once  on  the  bed  with  her  with  his 
clothes  on;  a  third  witness  testified  that,  as  a  policeman,  he  put  one  C.  out  of  her 
house  at  night  at  the  instance  of  the  male  defendant,  and  saw  defendant  go  in 
soon  after;  C.  testified  that  after  he  was  put  out  of  the  house,  he^went  several 
nights  to  her  house  and  heard  them,  from  the  outside,  undress  and  go  to  bed 
together,  and  that  the  male  defendant  furnished  her  the  house;  another  wit- 
ness testified  that  he  lived  near  the  woman's  house,  and  that  defendant  was 
in  the  habit  of  going  to  her  house  early  in  the  night  and  leaving  early  in  the 
morning:  Held^  that  while  the  testimony,  if  believed  as  a  whole,  was  sufficient 
to  sustain  a  verdict  of  guilty,  it  was  error  to  instruct  the  jury  that,  if  they 
believed  the  evidence,  defendant  was  guilty.     Dixon,  104-704. 

Evidence  of  acts  of  illicit  intercourse  prior  to  a  former  conviction  pleaded  is 
competent  as  corroborative  or  explanatory  evidence.     Wheeler,  104-893. 

Evidence  of  acts  of  adultery  anterior  to  the  two  years  preceding  the  indict- 
ment, is  competent  to  be  considered  in  connection  with  other  evidence  of  like 
nature  within  the  two  years.     Pippin,  8S-646. 

Evidence  that  prior  to  a  former  indictment  and  acquittal  of  defendants  on 
a  charge  of  fornication  and  adultery,  and  more  than  two  years  before  the 
present  indictment  was  found,  'Hhe  children  of  the  female  defendant  had  been 
heard  in  her  presence  to  call  the  male  defendant  papa,"  is  competent  in  cor- 
roboration of  other  evidence  of  adultery.     Kemp,  87-538. 

Where  a  female  defendant  had  given  birth  to  several  children,  of  whom  al| 
but  one  were  dead,  evidence  that  the  male  defendant,  while  caressing  the 
living  child,  spoke  of  it  as  his,  and  on  another  occasion  had  been  heard  to  say 
he  believed  the  others  were  his  children  also,  is  incompetent  .against  the 
woman  as  coming  within  the  prohibition  of  the  statute,  and  where  the  court 
fails  to  tell  the  jury  that  they  could  not  consider  such  statements  as  evidence 
against  the  woman,  there  is  error  invalidating  the  verdict,  though  no  excep- 
tion to  the  evidence  was  taken  on  the  trial,  since  no  exception  is  necessary 
where  the  evidence  is  made  incompetent  by  statute.     Ballard,  79-627. 

Evidence  that  the  male  defendant  had  a  wife  living  and  the  female  defendant 
had  a  husband  living  at  the  time  of  the  commission  of  the  offence  is  compe- 
tent, though  such  facts  are  admitted,  since  they  go  to  prove  defendants  are 
not  married  to  each  other,  and  if  the  fact  is  admitted  the  evidence  is  then 
merely  cumulative.     Manly,  95-661. 

On  the  trial  of  a  criminal  action  it  is  competent  to  show  that  defendant  had 
attempted  to  bribe  one  of  the  jurors.     Case,  93-545. 

Where  a  witness  testifies  that  he  went  early  one  morning  to  the  house  of 
one  of  the  defendants,  and  on  knocking  was,  after  some  hesitation,  admitted  by 
the  female  defendant,  who  came  to  the  door  with  her  dress  unfastened;  that  the 
male  defendant  was  in  the  only  bed  in  the  room;  that  tlie  female's  shoes  were 
near  the  head  of  the  bed,  and  that  the  bed  seemed  very  much  tumbled;  that 
there  were  two  other  rooms  in  the  house,  but  the  doors  were  closed  and  wit- 
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ness  could  not  see  whether  they  contained  a  bed  'or  not;  and  another  witness 
testifies  that  the  female  defendant  had  lived  in  the  house  with  the  male 
defendant  four  or  five  years,  and  that  her  husband  is  dead,  the  evidence  is 
sufficient  to  be  submitted  to  the  jury.    Poteet,  30  (8  Ired.),  23. 

The  husband  of  a  woman  who  has  pleaded  guilty  to  an  indictment  for  forni- 
cation and  adultery,  is  a  competent  witness  for  the  state  on  the  trial  of  the 
other  defendant.    Guest,  100-410. 

Evidence  of  acts  of  adultery  committed  more  than  two  years  prior  to  the 
finding  of  the  bill,  is  competent  in  explanation  of  other  acts  of  like  nature 
committed  within  that  period.     Guest,  100-410. 

Evidence  of  acts  of  adultery  committed  outside  the  county  in  which  the 
trial  takes  place,  is  competent  in  explanation  of  acts  committed  in  the  county. 
Guest,  100-410. 

One  may  be  acquitted  and  the  other  convicted. — Where  one  defendant  is  tried 
and  acquitted  for  want  of  proof,  the  other  may  be  afterwards  tried  and  con- 
victed, since  there  can  be  no  estoppel  as  to  the  state  in  favor  of  a  party  not  on 
trial,  as  there  is  none  against  him  when  put  on  trial  for  this  offence  after  con- 
viction of  the  other  party.  Overruling  State  v.  Mainor,  28-340.  Cutshall, 
109—. 

Where,  on  a  trial  for  fornication  and  adultery,  the  male  defendant  is  found 
guilty  and  the  female  not  guilty,  no  judgment  can  be  pronounced  against  the 
male  defendant,  since  the  crime  charged  cannot  be  committed  but  by  both  of 
them,  and  upon  a  verdict  of  not  guilty  as  to  one  it  appears  conclusively  that 
the  other  can  not  be  guilty.  Overruled  in  State  v.  Cutshall,  109—.  Mainor, 
28  (6  Ired.),  340. 

Husband  and  wife  as  witnesBet. — The  divorced  husband  of  the  female  defen- 
dant is  incompetent  to  testify  against  the  defendants  as  to  adulterous  inter- 
course which  occurred  between  defendants  while  the  marriage  subsisted. 
Jolly,  20  (3  D.  &  B.),  no. 

The  husband  of  the  female  defendant  who  has  obtained  a  divorce  a  vinculo 
matrimonii  from  her  after  the  finding  of  the  bill,  but  before  trial,  is  not  a  com- 
petent witness  against  her  as  to  the  adulterous  intercourse  which  took  place 
while  the  marriage  subsisted.  Following  State  v.  Jolly,  (3  D.  &  B.),  no; 
Jones,  89-559. 

The  husband  of  the  feme  defendant  is  a  competent  witness  against  her  to 
prove  her  marriage  to  him.  The  Code^  \  588,  makes  the  husband  or  wife  in- 
competent ^'except  to  prove  the  fact  of  marriage."     McDuffie,  107-885. 

Karriage  while  first  wife  living.— A  man  who,  during  the  life-time  of  his  first 
wife,  goes  through  the  ceremony  of  marriage  with  another  woman,  and  lives 
with  her  for  years  as  man  and  wife,  may  be  convicted  of  fornication  and  adultery 
notwithstanding  his  co-defendant  may  be  acquitted  by  showing  that  she  was 
without  fault,  ignorant  of  the  facts,  since  there  may  be  an  unlawful  sexual 
intercourse  where  one  party  has  a  guilty  intent,  and  the  other,  through  igno- 
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ranee  of  the  facts,  has  no  such  intent    Merrimon,  C.  J.,  dissenting,    Cutshall, 
109-. 

Burden  of  proof  as  to  marriage. — It  is  not  necessary  for  the  state  to  prove  that 
defendants  are  not  married,  since  the  question  whether  they  are  married  or 
not  is  a  matter  peculiarly  within  their  knowledge,  and  the  burden  is  on  them 
to  show  a  marriage  if  such  exists.    McDuffie,  107-885. 

Maniage  between  wMte  and  colored  persooi. — Where  a  white  woman  leaves  this 
state  for  the  purpose  of  evading  its  laws  in  consummating  a  marriage  with  a 
negro,  but  vnth  no  intent  to  return^  and  the  marriage  takes  place  in  a  state 
whose  laws  permit  such  marriage,  the  negro  being  a  resident  of  that  state,  the 
marriage  is  valid  in  this  state,  and  defendants  cannot  be  convicted  of  fornica- 
tion and  adultery  though  they  afterwards  come  to  this  state  to  reside.  Reade 
and  Bynum  J.  J.,  dissenting,    Ross,  'j^i!^'i, 

A  marriage,  solemnized  in  a  state  whose  laws  permit  such  marriages,  between 
a  negro  and  a  white  person  domiciled  in  this  state  and  who  leave  it  for  the 
purpoae  of  evading  its  laws  and  with  intent  to  return,  is  not  valid  in  this  state. 
Kennedy,  76-251. 

Trial  ef  one  without  the  other. — A  trial  may  be  had  as  to  one  of  the  defendants, 
though  the  other  has  not  been  taken.    Lyerly,  52  (7  Jones),  158. 

The  solicitor  may  enter  a  not  pros,  as  to  one  of  the  defendants  and  use  that 
one  as  a  witness  to  prove  the  offence  against  the  other.    Phipps,  76-203. 

Judgment  passed  against  one  and  new  trial  granted  the  other. — Where,  after  con- 
viction of  both  defendants  on  the  confession  of  the  male  defendant,  the  female 
is  granted  a  new  trial  because  the  confessions  were  received  against  her,  the 
court  may  still  pass  judgment  upon  the  male  defendant.  Parham,  50  (5  Jones), 
416. 

Panishment. — Persons  convicted  of  fornication  and  adultery  may  be  impris- 
oned in  the  county  jail.     Manly,  95-661. 

I  The  court  during  the  term  may  reduce  the  term  of  imprisonment.     lb. 
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IntereoQXfe  procured  partly  by  violence. — ^Where  the  evidence  establishes  the 
fact  that  defendants  habitually  cohabited  together,  the  fact  that  the  female 
defendant  sometimes  yielded  through  fear  of  violence,  is  not  sufficient  to  enti- 
tle them  to  an  acquittal  of  the  offence  as  charged,  since,  while  the  male 
defendant  may  be  guilty  of  the  more  heinous  offence  of  rape,  they  both  may 
still  be  guilty  of  fornication  and  adultery.     Summers,  98-702. 

Charge. — It  is  not  error  to  refuse  to  charge  that  if  the.  jury  were  not  satisfied 
of  the  guilt  of  defendants  from  the  evidence  of  witnesses  who  testified  that 
they  saw  defendants  in  actual  sexual  intercourse,  they  should  acquit  when 
there  is  other  evidence  of  the  male  defendant  stealthily  visiting  the  female 
defendant's  house  at  night,  of  his  being  in  the  room  alone  vnth  her  and  the 
lights  extinguished,  and  of  other  circumstances  of  a  suspicious  nature. 
Austin,  io8-78a 

II 


i62  FUGITIVES. 


FUGITIVES. 

Sec,  17^(1105),  Fugitives  from  Justice;  who  may  arrests  1868- 
'9,  c.  178,  sub  chap.  3,  s.  33. 

Any  justice  of  the  supreme  court,  or  any  judge  of  the  supe- 
rior court  or  of  any  criminal  court,  or  any  justice  of  the  peace, 
or  mayor  of  any  city,  or  chief  magistrate  of  any  incorporated 
town,  on  satisfactory  information  laid  before  him  that  any  fugi- 
tive in  the  state  has  committed,  out  of  the  state  and  within  the 
United  States,  any  oflFence  which,  by  law  of  the  state  in  which 
the  oflFence  was  committed,  is  punishable  either  capitally  or  by 
imprisonment  for  one  year  or  upwards  in  any  state  prison,  shall 
have  full  power  and  authority,  and  is  hereby  required  to  issue  a 
warrant  for  said  fugitive  and  commit  him  to  any  jail  within  the 
state  for  the  space  of  six  months,  unless  sooner  demanded  by 
the  public  authorities  of  the  state  wherein  the  oflFence  may  have 
been  committed,  pursuant  to  the  act  of  congress  in  that  case 
made  and  provided:  if  no  demand  be  made  within  that  time  the 
said  fugitive  shall  be  liberated,  unless  suflBcient  cause  be  shown 
to  the  contrary. 

No  one  has  authority,  without  process  legally  issued  in  this  state,  to  arrest  a 
person  charged  with  crime  in  another  state  and  fleeing  here  for  refuge.  Such 
arrest  makes  the  parties  engaged  in  it  guilty  of  assault  and  battery.    Shelton, 

79-605. 

Sec.  175  (1166).  Magistrates  to  keep  record  of  the  proceedings 
and  transmit  copy  to  tlie  governor.  1868''^9f  e,  178,  sub  chap. 
3,  s.  3S. 

Every  magistrate  committing  any  person  under  the  preceding 
section,  shall  keep  a  record  of  the  whole  proceedings  before  him, 
and  immediately  transmit  a  copy  thereof  to  the  governor  for 
such  action  as  he  may  deem  fit  therein  under  the  law. 

Sec.  176  (1167)*  Duty  of  the  governor.  1868-^9,  e.  178,  sub 
chap,  3,  s.  36. 

The  governor  shall  immediately  inform  the  governor  of  the 
state  or  territory  in  which  the  crime  is  alleged  to  have  been 
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committed,  or  the  president  of  the  United  States,  if  it  be  alleged 
to  have  been  committed  within  the  District  of  Columbia,  of  the 
proceedings  had  in  such  case. 

Sec*  177  (1168).  Every  sheriff  or  jailor  ahaU  surrender  the 
fugitive  upon  the  order  of  the  governor.  1868-^9,  c.  178, 
sub  chap.  S,  s.  37* 

Every  sheriflF  or  jailor,  in  whose  custody  any  person  so  com- 
mitted shall  be,  upon  the  order  of  the  governor,  shall  surrender 
him  to  the  person  named  in  such  order. 

Sec.  178  (1169).  Governor  may  employ  agent  or  offer  reward 
for  the  apprehension  of  fugitives  charged  with  felony.  B,.  C, 
c.S5,s.4.  1880,  c.  561.  1886,  c.  28.  1868-'9,c  52.  1870" 
n,e.l5.    1871'*2,c.29.    1891,  c.  421. 

The  governor,  on  information  made  to  him  of  any  person, 
whether  the  name  of  such  person  be  known  or  unknown,  having 
committed  a  felony  or  other  infamous  crime  within  the  state, 
and  having  fled  out  of  the  jurisdiction  thereof,  or  who  conceals 
himself  within  the  state  to  avoid  arrest,  or  who  having  been 
convicted  has  escaped  and  cannot  otherwise  be  apprehended, 
may  either  employ  a  special  agent,  with  sufficient  escort,  to 
pursue  and  apprehend  such  fugitive,  or  issue  his  proclamation, 
and  therein  offer  a  reward,  not  exceeding  four  hundred  dollars, 
according  to  the  nature  of  the  case,  as  in  his  opinion  may  be 
sufficient  for  the  purpose,  to  be  paid  to  him  who  shall  appre- 
hend and  deliver  the  fugitive  to  such  person  and  at  such  place 
as  in  the  proclamation  shall  be  directed;  and  he  may  from  time 
to  time  issue  his  warrants  on  the  state  treasurer  for  sufficient 
sums  of  money  for  such  purpose. 


FUTURES. 

Sec  179.    Futur€s,andother  vicious  contracts,  indictable.  1889, 
C.221. 

Every  contract,  whether  in  writing  or  not,  whereby  any  per- 
son or  persons,  corporation  or  corporations  shall  agree  to  sell 
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and  deliver  any  cotton,  Indian  corn,  wheat,  rye,  oats,  tobacco,  meal, 
lard,  bacon,  salt,  pork,  salt  fish,  beef  cattle,  sngar,  coffee,  stocks, 
bonds,  and  choses  in  action,  at  a  place  or  places  and  at  a  time 
or  times  specified  and  agreed  upon  therein,  to  any  other  person 
or  persons,  corporation  or  corporations,  whether  the  person  to 
whom  such  article  is  so  agreed  to  be  sold  and  delivered  shall  be 
a  party  to  such  contract  or  not,  when,  in  fact,  notwithstanding 
the  terms  expressed  of  such  contract,  it  is  not  intended  by  the 
parties  thereto  that  the  articles  or  things  so  agreed  to  be  sold 
and  delivered  shall  be  actually  delivered,  or  the  value  thereof 
paid,  but  it  is  intended  and  understood  by  them  that  money  or 
other  thing  of  value  shall  be  paid  to  the  one  party  by  the  other, 
or  to  a  third  party,  the  party  to  whom  such  payment  of  money 
or  other  thing  of  value  shall  be  made  to  depend,  and  the  amount  of 
such  money  or  other  thing  of  value  so  to  be  paid  to  depend  upon 
whether  the  market  price  or  value  of  the  article  so  agreed  to  be 
sold  and  delivered  is  greater  or  less  at  the  time  and  place  so 
specified  than  the  price  stipulated  to  be  paid  and  received  for 
the  articles  so  to  be  sold  and  delivered;  and  every  contract  com- 
monly called  ''futures"  as  to  the  several  articles  and  things  here- 
inbefore specified,  or  any  of  them,  by  whatever  other  name  called, 
and  every  contract  as  to  the  said  several  articles  and  things,  or  any 
of  them,  whereby  the  parties  thereto  contemplate  and  intend  no 
real  transaction  as  to  the  article  or  thing  agreed  to  be  delivered, 
but  only  the  payment  of  a  sum  of  money  or  other  thing  of  value, 
such  payment  and  the  amount  thereof  and  the  person  to  whom 
the  same  is  to  be  paid  to  depend  on  whether  or  not  the  market 
price  or  value  is  greater  or  less  than  the  price  so  agreed  to  be 
paid  for  the  said  article  or  thing  at  the  time  and  place  specified 
in  such  contract,  shall  be  utterly  null  and  void  and  of  no  effect 
in  law  or  equity;  and  no  action  shall  be  maintained  in  any 
court  in  this  state  to  enforce  any  such  contract,  whether  the 
same  was  made  in  or  out  of  this  state,  or  partly  in  and  partly  out 
of  this  state,  and  whether  made  by  the  parties  thereto  by  them- 
selves or  by  or  through  their  agents,  immediately  or  mediately; 
nor  shall  any  party  to  any  such  contract,  or  any  agent  or  agents 
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of  any  such  party,  directly  or  remotely  connected  with  any  such 
•  contract  in  any  way  whatever,  have  or  maintain  any  action  or 
cause  of  action  on  account  of  any  money  or  other  thing  of  value 
paid  or  advanced  or  hypothecated  by  him  or  them  in  connection 
with  or  on  account  of  such  contract  and  agency. 

When  the  defendant  or  defendants  in  any  action  pending  in 
any  court  in  this  state  shall  allege  specifically  in  his  or  their 
answer  that  the  cause  of  action  alleged  in  the  complaint  is  in 
fact  founded  upon  a  contract  such  as  is  by  this  act  made  void^ 
and  such  answer  shall  be  verified,  then,  and  in  that  case,  the 
burden  shall  be  upon  the  plaintiff  in  such  action  to  prove  by 
the  proper  evidence,  other  than  any  written  evidence  thereof, 
that  the  contract  sued  upon  is  a  lawful  one  in  its  nature  and  pur- 
poses; that  the  defendant  may  likewise  produce  evidence  to 
prove  to  the  contrary:  Promded^  nevertheless^  that  any  allega- 
tion or  statement  of  fact  made  in  any  pleading  in  any  such  action, 
or  the  evidence  produced  on  the  trial  in  any  such  action,  shall 
not  be  evidence  against  the  party  making  or  producing  the  same 
in  any  criminal  action  against  such  party. 

Every  person  who  shall  become  a  party  to  any  such  contract 
as  is  by  this  act  made  void,  and  every  person  who  shall  be  the 
agent,  directly  or  indirectly,  of  any  such  party  in  making  or 
furthering  or  effectuating  the  same;  and  every  agent  or  officer  of 
any  corporation  who  shall,  in  any  way  or  manner,  knowingly 
aid  in  making  or  furthering  any  such  contract  to  which  such 
corporation  shall  be  a  party,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  in  the  superior  court  shall  be  fined 
not  less  than  one  hundred  dollars  nor  more  than  five  hundred 
dollars,  and  may  be  imprisoned  in  the  discretion  of  the  court. 

Every  person  who  shall,  while  in  this  state,  consent  to  become 
a  party  to  any  such  contract  made  in  another  state,  and  every 
person  who  shall,  as  agent  of  any  person  or  corporation  who 
diall  become  a  party  to  any  such  contract  made  in  another  state, 
in  this  state  do  any  act,  or  in  any  way  aid  in  this  state  in  the 
making  or  furthering  such  contract  so  made  in  another  state, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  in 
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the  superior  court  shall  be  fined  not  less  than  fifty  nor  more  than 
two  hundred  dollars,  and  may  be  imprisoned  in  the  discretion  of  • 
the  court. 


GAMBLING. 

Sec*  ISO  (1042).  QanMing;  bating  at  cards  in  tavern  in'  retail 
house,  a  tniedetneanor.  JR*  Cm,  e.,  34,  ».  76.  1799,  c.  62Sm 
1801,  €.581.    1831,  e.  26. 

If  any  person  shall  bet  money,  property,  or  other  thing  of 
value,  whether  the  same  be  in  stake  or  not,  at  any  game  of  cards 
which  shall  be  played  in  any  ordinary,  tavern,  or  house  of  enter- 
tainment, or  in  any  house  wherein  spirituous  liquors  are  retailed, 
or  on  any  part  of  the  premises  occupied  with  such  ordinary, 
tavern,  house  of  entertainment,  or  house  wherein  spirituous 
liquors  are  sold  as  aforesaid,  or  shall  play  at  such  game  of  cards; 
the  person  so  oflFending  shall  be  guilty  of  a  misdemeanor,  and 
any  fine  imposed  shall  not  be  less  than  ten  dollars. 

Gambling  in  a  house  where  liquors  are  retailed  is  indictable,  whether  such 
retailing  be  with  or  without  license.     Hawkins,  91-626. 

The  fact  that  the  liquor-dealer  had  no  license  to  sell  is  no  defence.  Terry, 
20  (4  D.  &  B.),  185. 

Betting  miist  be  charged. — An  indictment  charging  that  defendants  '*  unlaw- 
fully did  play  at  a  game  of  cards ''  without  charging  that  they  bet  on  the  game, 
is  defective.    Brannen,  53  (8  Jones),  208. 

See.  181  (1043).  OamJbling;  keeper  of  tavern  or  liquor'Shop, 
allowing  games  to  be  played  in  his  house,  guilty  of*  a  misde^ 
fneanor.  JR.  C,  c.  34,  s.  76.  1799,  c.  526.  1801,  e.  581. 
1831,  e.26. 

If  any  keeper  of  an  ordinary,  or  house  of  entertainment,  or 
of  a  house  wherein  liquors  are  retailed,  shall  knowingly  suffer 
any  game,  at  which  money  or  property,  or  anything  of  value, 
is  bet,  whether  the  same  be  in  stake  or  not,  to  be  played  in  any 
such  house,  or  on  any  part  of  the  premises  occupied  therewith; 
or  shall  furnish  persons  so  playing  or  betting  with  drinks  or 
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other  thing  for  their  comfort  or  subsistence  during  the  time  of 
play,  he  shall  be  guilty  of  a  misdemeanor,  and  fined  not  less 
than  ten  dollars,  and  be  imprisoned  not  more  than  thirty  days. 

Poniilimeat. — Punishment  by  a  fine  of  |2,ocx>  and  imprisonment  for  thirty 
days  for  keeping  a  gambling-house  in  a  building  where  liquors  are  retailed,  is 
not  excessive.    Miller,  94-905. 

Part  of  house  aot  under  landlord's  control. — A  tavern-keeper  cannot  be  convicted 
under  this  statute,  where  it  appears  that  the  room  in  which  the  game  took 
place  was  a  part  of  the  house  which  had  been  let  by  the  month  for  a  shoe- 
shop,  and  was  not  under  the  control  of  the  landlord.    Keisler,  51  (6  Jones),  73. 

See.  182   (1044).    Qamhling;  faro-hanhs  and  tables  prohibited. 
B.C.,e.34,8.71.    1848,  e.  34.    1856'*7,e.25. 

If  any  person  shall  open,  establish,  use,  or  keep  a  faro-bank 
or  a  faro-table,  with  the  intent  that  games  of  chance  may  be 
played  thereat,  or  shall  play  or  bet  thereat  any  money,  property, 
or  thing  of  value,  whether  the  same  be  in  stake  or  not,  he  shall 
be  guilty  of  a  misdemeanor  and  fined  at  least  two  hundred  dol- 
lars and  imprisoned  not  less  than  three  months. 

See.  183  (1045).    Qamhling;  gaming-tables  of  every  kind  pro- 
hibited.    JR.  C,  c.  34,  s.  72.    1791,  c.  336.    1798,  c.  502,  s.  2. 

If  any  person  shall  establish,  use  or  keep  any  gaming-table 
(other  than  a  faro-bank)  by  whatever  name  such  table  may  be 
called,  at  which  games  of  chance  shall  be  played,  he  shall  on 
conviction  thereof  be  fined  not  less  than  two  hundred  dollars, 
and  be  imprisoned  not  less  than  thirty  days;  and  every  person 
who  shall  play  thereat  or  thereat  bet  any  money,  property  or 
thing  of  value,  whether  the  same  be  in  stake  or  not,  shall  be 
guilty  of  a  misdemeanor,  and  any  fine  imposed  on  the  offender 
shall  not  be  less  than  ten  dollars. 

Indietmest. — An  indictment  under  this  statute  is  good,  though  it  fails  to  state 
that  the  offence  was  committed  *'  unlawfully  and  willfully."  Distinguishing 
State  y.  Simpson,  73  N.  C,  269.    Howe,  100-449. 

Where  the  indictment  charges  the  keeping  of  a'gaming-table  called  a  *  'shuf- 
fle-board/' and  the  jury  find  that  defendants  kept  a  public  gaming-table  called 
a  shuffle-board,  and  that  divers  persons  played  thereat  and  bet  spirituous 
liquors  on  the  games,  but  that  the  games  were  not  games  of  chance,  but  were 
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games  of  skill,  the  verdict  negatives  the  indictment,  and  defendants  mast  be 
acquitted.     Bishop,  30  (8  Ired.),  266. 

An  indictment  which  fails  to  charge  that  the  game  played  was  one  of  chance, 
and  that  it  was  played  at  a  place  or  table  where  games  of  chance  are  played, 
will  be  quashed.    Norwood,  94-935: 

TttHfiBS. — Ten-pins  is  not  a  game  of  chance,  and  playing  snch  game  is  not 
indictable  under  this  statute.    Gupton,  30  (8  Ired.),  271. 

Sec*  184  (1046).  Gambling;  person  allowing  gaming-tables  on 
his  premises  indictable.  J?.  C,  c.  34,  s.  73.  1798,  c.  502,  s,  3. 
1800^  c.  552. 

If  any  person  shall  knowingly  suffer  to  be  opened,  kept  or 
used  in  his  house  or  any  part  of  the  premises  occupied  therewith, 
any  of  the  gaming-tables  by  this  chapter  prohibited,  he  shall 
forfeit  and  pay  to  any  one  who  will  sue  therefor  two  hundred 
dollars,  and  shall  also  be  guilty  of  a  misdemeanor  and  fined  and 
imprisoned, 

DweUing-hoius  or  sleeping-apartment. — ^The  evidence  was  that  defendant  occu- 
pied two  adjoining  rooms  in  the  second  story  of  a  building,  one  of  which  con- 
tained two  beds  and  the  other  bed-room  furniture,  and  that  numerous  persons, 
both  by  night  and  day,  assembled  in  these  rooms  for  the  purpose  of  betting 
money  on  games  of  cards  played  therein;  that  money  was  staked  on  the  games, 
and  that  defendant,  when  present,  acted  as  banker  in  the  games  of  poker: 
Heldf  that  defendant  was  guilty,  and  that  it  was  not  necessary  that  it  should 
be  alleged  or  proven  that  the  games  played  were  games  of  chance,  and  that 
the  £Eict  that  the  apartments  were  used  as  the  dwelling-house  or  sleeping-cham- 
ber of  defendant  was  no  defence.    Black,  94--809. 

See.  185  (1047)*  Gambling;  lotteries  forbidden.  It.  C,  c.  34, 
s.  69.    1834,  e.  19,  s.  1.    1874-^5,  e.  96. 

If  any  person  shall  open,  set  on  foot,  carry  on,  promote,  make  or 
draw,  publicly  or  privately,  a  lottery,  by  whatever  name,  style  or 
title  the  same  may  be  denominated,  or  known;  or  if  any  person,  by 
such  way  and  means,  expose  or  set  to  sale  any  house  or  houses, 
real  estate,  or  any  goods  or  chattels,  cash,  or  written  evidence 
of  debt,  or  certificates  of  claims,  or  anything  of  value  whatso- 
ever, every  person  so  offending  shall  be  guilty  of  a  misdemeanor, 
and  be  fined  not  exceeding  two  thousand  dollars,  or  imprisoned 
not  exceeding  six  months,  or  both  in  the  discretion  of  the 
court     Any  person  or  society,  association,  company  or  organ- 
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ization  of  persons  whatsoever,  who  engage  in  disposing  of  any 
species  of  property  whatsoever,  money  or  evidences  of  debt,  or 
in  any  manner  distribute  gifts  or  prizes  upon  tickets  or  certifi- 
cates sold  for  that  purpose,  shall  be  held  liable  to  indictment 
and  prosecution  under  this  section. 

Defendant  sold  to  customers  smaU  boxes  of  candy  of  trifling  value  for  the 
chance  of  designating  with  a  stick  one  of  certain  pictures,  behind  some  of 
which  were  small  sums  of  money,  and  behind  others  were  cards  with  the 
.  letter  "C."  If  the  purchaser  happened  to  designate  a  picture  with  money 
behind  it,  he  got  the  money,  if  one  with  the  letter  "C,"  he  got  another  box 
of  candy,  but  the  purchaser  did  not  know  which  of  the  pictures  had  money 
behind  them  or  which  had  the  card:  Held^  that  defendant  was  guilty  of 
maintaining  a  lottery.     Lumsden,  89-572. 

Purchasers  of  tickets  not  Udictable.— Persons  who  purchase  lottery  tickets  are 
not  indictable  under  this  section.    Bryant,  75-207. 

Charter  of  coxporation. — A  right  conferred  in  the  charter  of  a  corporation  to 
dispose  of  property  by  means  of  lottery  tickets  is  not  a  contract  between  the 
corporation  and  the  state,  but  a  mete  privilege  or  license^  and  may  be  revoked 
at  the  wiU  of  the  legislature.    Morris,  77-512. 

Sec.  186  (1048).    Gambling;  sale  of  lattery  tiekefs  forbidden. 
&  €.,  c  34,  s.  70.    1834,  e.  19,  e.  2.    1887 fC.  211. 

If  any  person  shall  sell,  barter  or  dispose  of  any  lottery  ticket 
or  order,  for  any  number  or  shares  in  any  lottery,  or  shall  in 
anywise  be  concerned  in  such  lotter)%  by  acting  as  agent  in  the 
state  for  or  on  behalf  of  any  such  lottery,  to  be  drawn  and  paid 
either  out  of  or  within  the  state,  such  person  shall  be  guilty  of 
a  misdemeanor,  and  punished  as  in  the  preceding  section. 
Any  one  who  by  writing  or  printing  or  by  circular  or  letter  or 
in  any  other  way  advertises  or  publishes  an  account  of  a  lottery, 
whether  within  or  without  this  state,  stating  how,  when  or 
where  the  same  is  to  be  or  has  been  drawn,  or  what  are  the 
prizes  therein  or  any  of  them,  or  the  price  of  a  ticket  or  any 
share  or  interest  therein,  or  where  or  how  it  may  be  obtained,  is 
guilty  of  a  misdemeanor. 
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See.  187  (1049).  OanMing;  Justices  of  the  peace  and  other  ojjt- 
cers  directed  to  destroy  gaming-tables.  R.  C,  e.  34,  «.  74, 
1 791,  e.  336.    1798.  c.  502,  s.  2. 

All  justices  of  the  peace,  sheriffs,  constables,  and  other  offi- 
cers of  police,  are  hereby  authorized  and  directed,  on  information 
made  to  them  on  oath,  that  any  gaming-table  prohibited  to  be 
used  by  this  chapter,  is  in  the  possession  or  use  of  any  person 
within  the  limits  of  their  jurisdiction,  to  destroy  the  same  by 
every  means  in  their  power;  and  they  shall  call  to  their  aid  all 
the  good  citizens  of  the  county,  if  necessary,  to  effect  their 
destruction. 

Sec.*  18 8  (1050).  Gambling;  Justices  and  other  Judicial  officers 
authorized  to  summon  witnesses  touching  the  whereabouts  of 
gaming-tables.    1858-^9,  c.  34,  s.  1.    1889,  c.  355. 

All  justices  of  the  peace,  intendants  and  magistrates  of  police, 
mayors  of  towns,  and  judges  of  the  supreme  or  superior  courts 
who  shall  have  good  reason  to  believe  that  any  person  within 
their  jurisdictions  has  knowledge  of  the  existence  and  estab- 
lishment of  any  faro-bank  or  faro-table,  or  gambling-tables  or 
places  where  intoxicating  liquors  are  sold  contrary  to  law,  pro- 
hibited by  this  chapter,  in  any  town  or  county  within  their 
several  jurisdictions,  and  such  persons  not  being  minded  to 
make  voluntary  information  thereof  on  oath,  then  it  shall  be 
lawful  for  such  justices  of  the  peace,  intendant  and  magistrate 
of  police,  mayor  of  town,  or  judge  of  supreme  or  superior 
court,  to  issue  to  the  sheriff*  of  the  county,  or  any  constable  of 
the  town  or  township  in  which  said  faro-bank  or  faro-table,  or 
gaming-table  or  tables,  or  places  where  intoxicating  liquors  are 
sold  contrary  to  law,  are  supposed  to  be,  a  subpoena  capias  ad 
testificandum^  or  summons  in  writing,  commanding  such  per- 
son to  appear  immediately  before  said  justice  of  the  peace, 
intendant  or  magistrate  of  police,  mayor  or  judge,  and  give 
evidence  on  oath  as  to  what  he  may  know  touching  the  exist- 
ence, establishment  and  whereabouts  of  said  gaming-table  or 
tables,  faro-bank  or  faro-tables,  or  places  where  intoxicating 
liquors  are  sold  contrary  to  law,  and  the  names  and  personal 
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description  of  the  keepers  thereof;  and  such  evidence  when 
obtained  shall  be  considered  and  held  in  law  as  an  information 
on  oath,  and  said  justice,  intendant,  magistrate  or  mayor  or 
judge,  may  thereupon  proceed  to  seize  and  arrest  said  keepers 
and  destroy  said  tables,  or  issue  process  therefor,  in  like  manner 
as  they  may  by  authority  of  the  preceding  section. 

Sec.  189  (1051).  Gambling;  money  or  property  bet  at  anypro^ 
hiMted  game  liable  to  be  seized.  B.  Cc.  34,  s.  77*  1798,  e. 
502,  8. 3. 

All  moneys,  or  other  property  or  thing  of  value  exhibited  for 
the  purpose  of  alluring  persons  to  bet  at  any  prohibited  game, 
or  actually  staked  or  bet  on  such  game,  shall  be  liable  to  be 
seized  by  any  justice  of  the  peace,  orby  any  person  acting  under 
his  warrant.  And  the  moneys  or  other  property  or  thing  which 
shall  be  so  seized,  shall  belong  one-half  to  the  person  seizing 
them  and  the  other  half  to  the  use  of  the  poor. 

See.  190  (1052).  Gambling;  persons  opposing .  destruction  of 
gaming-tables  or  seizure  of  moneys  staked  on  forbidden 
games,  how  punished.    M.  C.»  e.  34  f  s.  78.    1798,  e.  502,  s.  4. 

If  any  person  shall  oppose  the  destruction  of  any  prohibited 
gaming-table,  or  the  seizure  of  any  moneys,  property,  or  other 
thing  staked  on  forbidden  games,  or  shall  take  and  carry  away 
the  same  or  any  part  thereof  after  seizure,  he  shall  forfeit  and 
pay  to  the  person  so  opposed  one  thousand  dollars,  for  the  use  of 
the  state  and  the  person  so  opposed;  and  shall,  moreover,  be 
guilty  of  a  misdemeanor. 

See.  191.    Gambling;  unlawful  whether  property  in  stake  or  not 
1891,  c.  29. 

It  shall  be  unlawful  for  any  person  to  play  at  any  game  of 
chance  at  which  money,  property  or  other  thing  of  value  is  bet, 
whether  the  same  be  in  stake  or  not,  and  those  who  play  and 
those  who  bet  thereon  shall  be  guilty  of  a  misdemeanor. 
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See.  192.    Gambling  at  agricultural  f aim.    189 1,  €•  209. 

AH  games  of  chance,  wheels  of  fortune  and  gambling  of  all 
species  at  any  fair  are  hereby  forbidden. 

For  the  purpose  of  enforcing  this  act  all  parties  who  may  lose 
money  by  gambling  at  any  of  these  games  of  chance,  wheels  of 
fortune  or  other  gambling  devices  at  any  fair  chartered  under 
the  laws  of  North  Carolina,  shall  have  an  action  against  the 
officers  of  said  fair  to  receive  [recover]  the  amount  lost:  Pro- 
Tnded^  that  the  officers  licensed  the  gambling  or  knew  that  it 
was  carried  on;  an  equal  amount  and  all  costs  shall  also  be 
received  [recovered]  for  the  public  school  fund  upon  present- 
ment by  the  grand  jury  and  conviction. 

It  shall  be  the  duty  of  the  grand  jury  to  present  the  officers 
of  such  fairs  whom  they  have  reason  to  believe  have  violated 
this  law.  In  all  cases  where  the  party  or  parties  who  have  lost 
money  by  these  gambling  operations  do  not  present  or  indict 
the  officers  of  the  fair  and  they  are  convicted,  then  the  money 
collected  from  them  shall  go  to  the  public  school  fund. 


GINSENG. 

See.  193  (1053 J.    Oinseng,  penaUy  for  diggin  gbeiween  April 
and  September.    186^-^7,  e.  60. 

Any  person  digging  ginseng  between  the  first  day  of  April 
and  the  first  day  of  September,  shall  forfeit  and  pay  the  sum  of 
ten  dollars  for  each  day  or  part  of  a  day's  digging,  and  shall 
also  be  guilty  of  a  misdemeanor:  ProTnded^  that  no  man  shall 
be  prevented  from  destroying  ginseng  upon  his  own  premises. 


GRAVES  AND  GRAVE-YARDS. 

See.  194.    Graves;  opening  unlawfully  a  felony.    1885  f  c.  90. 

Any  person  who  shall,   without  due  process  of  law,  or  the 
consent  of  the  surviving  husband  or  wife,  or  the  next  of  kin 
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of  the  deceased,  and  of  the  person  having  control  of  snch  grave, 
open  any  grave  for  the  purpose  of  taking  therefrom  any  such 
dead  body,  or  any  part  thereof  buried  therein,  or  anything 
interred  therewith,  shall  be  deemed  guilty  of  a  felony,  and  upon 
conviction  thereof  shall  be  fined  or  imprisoned,  or  both,  at  the 
discretion  of  the  court. 

See*  19S»    Brivaie  grave^-yardSf  unlawful  to  remove  anything 
from.    1S89,  c,  ISO. 

It  shall  be  unlawful  for  any  person  to  take  away  any  stone, 
brick,  iron  or  anything  that  encloses  private  grave-yards.  Any 
person  violating  this  act  shall  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  shall  be  fined  not  more  than  ten  dol- 
lars or  imprisoned  not  more  than  thirty  days. 
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Sec.  196  (1623).    In  what  cases  application   may  he  made. 
186S-'9,  c.  116,  s.l. 

Every  person  imprisoned  or  restrained  of  his  liberty  within 
this  state,  for  any  criminal  or  supposed  criminal  matter,  or  on 
any  pretence  whatsoever,  except  in  cases  specified  in  the  suc- 
ceeding section,  may  prosecute  a  writ  of  habeas  corpus^  accord- 
ing to  the  provisions  of  this  chapter,  to  inquire  into  the  cause 
of  such  imprisonment  or  restraint,  and  if  illegal  to  be  delivered 
therefrom. 

Death  of  detedaat  pending  appeal,  aetioiiftbatef. — ^Where  a  habeas  corpus  pro- 
ceeding is  instituted  by  a  father  to  secure  the  custody  of  his  infant  children  in 
the  possession  of  and  detained  by  their  grandfather,  and  the  grandfather  dies 
pending  appeal,  the  action  abates  and  cannot  be  revived  against  the  personal 
fepresentative,  since  a  personal  representative,  as  such,  is  Aot  chargeable  with 
the  possession  and  detention  of  children.    Brown  v.  Rainor,  10S-204. 

In  such  case  each  party  is  liable  for  his  own  costs.    lb. 

Babeas  eerpns  to  bring  detadant  to  trial. — On  indictment  for  burglary  with 
intent  to  commit  murder,  defendant  consented  to  a  mistrial  and  pleaded  "guilty 
of  larceny,*'  and  judgment  was  then  pronounced  sentencing  him  to  the  peni- 
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tentiary:  Held^  that  the  judgment  was  erroneous,  since  his  confession  of 
being  guilty  of  the  larceny  was  not  a  confession  of  the  crime  charged  against 
him;  but  that  he  was  not  entitled  to  be  discharged,  but  the  original  indictment 
being  still  pending  against  him,  he  could  be  taken  from  the  penitentiary  by 
habeas  corpus  and  held  to  answer  the  original  charge.    Queen,  9i-66a 

Finding  bill  Ibr  murder  not  condoiire  as  to  probable  came. — ^The  finding  of  a  true 
bill  for  murder  does  not  deprive  the  court  of  the  power  to  investigate  the  evi- 
dence and  admit  the  prisoner  to  bail,  and  it  is  reversable  error  for  the  court  to 
refuse  to  hear  the  evidence  on  the  ground  that  the  finding  of  the  bill  was  con- 
clusive of  the  fact  that  there  was  probable  cause.  Merrimon,  C.  J.,  disseniin^r. 
Herndon,  107-934. 

Certiorari. — As  the  statute  gives  no  appeal  in  such  cases,  a  writ  of  certiorari 
will  be  granted.    Herndon,  107-934. 

Procedendo  to  any  judge. — If,  upon  such  certiorari,  the  supreme  court  reverses 
and  sets  aside  the  judgment  of  the  court  below  and  the  proceedings  are 
remanded,  no  procedendo  issues  to  any  particular  judge,  but  the  petitioner  can 
exercise  his  statutory  right  to  apply,  de  novo,  to  any  judge  authorized  to  grant 
the  writ  of  habeas  corpus,    Herndon,  107-934. 

Witness  convieted  of  murder. — One  who  has  been  convicted  of  murder  and  is 
under  sentence  of  death  is  a  competent  witness,  and  the  solicitor  for  the  state 
is  entitled  to  a  habeas  corpus  to  obtain  his  testimony  before  the  grand  jury. 
Harris,  ex  parte ,  73-65. 

Sec.  197  (1024).    When  the  application  may  be  denied.  1868-^0, 
e.  116,  ».  2. 

Application  to  prosecute  the  writ  shall  be  denied  in  the  fol- 
lowing cases: 

(i)  Where  the  persons  are  committed  or  detained  by  virtue  of 
process  issued  by  a  court  of  the  United  States,  or  a  judge  thereof, 
in  cases  where  such  courts  or  judges  have  exclusive  jurisdiction 
under  the  laws  of  the  United  States,  or  shall  have  acquired  exclu- 
sive jurisdiction  by  the  commencement  of  suits  in  such  courts; 

(2)  Where  persons  are  committed  or  detained  by  virtue  of  the 
final  order,  judgment  or  decree  of  a  competent  tribunal  of  civil 
or  criminal  jurisdiction,  or  by  virtue  of  an  execution,  issued 
upon  such  final  order,  judgment  or  decree; 

(3)  Where  any  person  has  wilfully  neglected,  for  the  space  of 
two  whole  terms  after  his  imprisonment,  to  apply  for  the  writ  to 
the  superior  court  of  the  county  in  which  he  may  be  imprisoned. 
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such  person  shall  not  have  a  habeas  corpus  in  vacation  time  for 
his  enlargement; 

(4)  Where  no  probable  ground  for  relief  is  shown  in  the  appli- 
cation. 

When  ftppUeation  denied. — An  application  for  habeas  corpus  which  states  that 
the  prisoner  was  sentenced  to  a  term  of  imprisonment  on  his  conviction  for 
a  certain  offence,  and  is  now  undergoing  said  punishment,  must  be  denied. 
State  V.  Brittain,  92-587. 

Where  the  petition  fails  to  state  that  the  legality  of  the  imprisonment  has 
not  already  been  adjudged  upon  a  prior  writ,  it  will  be  refused.    lb. 

Sec.  198  (1625),    By  whom  applie<Uion  may  be  made.    1868-^9, 
c.  116f  8.  3. 

Application  for  the  writ  may  be  made  either  by  the  party  for 
whose  relief  it  is  intended,  or  by  any  person  in  his  behalf. 

Sec.  199  (1626).    Mode  of  milking  the  application,    1868'*9,  c. 
116,  9.  4. 

Application  for  the  writ  shall  be  made  in  writing,  signed  by 
the  applicant: 

(i)  To  any  one  of  the  justices  of  the  supreme  court; 

(2)  To  any  one  of  the  superior  court  judges,  either  at  term 
time  or  in  vacation. 

See.  200  (16270     What  applieation  mttM  contain.    1868'*9,  c. 
116. 8. 5. 

The  application  must  state  in  substance,  as  follows : 
(i)  That  the  party,  in  whose  behalf  the  writ  is  applied  for, 
is  imprisoned  or  restrained  of  his  liberty,  the  place  where,  and 
the  officer  or  person  by  whom  he  is  imprisoned  or  restrained, 
naming  both  parties,  if  their  names  are  known,  or  describing 
them  if  they  are  not  known; 

(2)  The  cause  or  pretence  of  such  imprisonment  or  restraint, 
according  to  the  knowledge  or  belief  of  the  applicant; 

(3)  If  the  imprisonment  is  by  virtue  of  any  warrant  or  other 
process,  a  copy  thereof  shall  be  annexed,  or  it  shall  be  made  to 
appear  that  a  copy  thereof  has  been  demanded  and  refused,  or 
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that  for  some  sufficient  reason  a  demand  for  such  copy  could 
not  be  made ; 

(4)  If  the  imprisonment  or  restraint  be  alleged  to  be  illegal, 
the  application  must  state  in  what  the  alleged  illegality  consists; 
and  that  the  illegality  of  the  imprisonment  or  restraint  has  not 
been  already  adjudged,  upon  a  prior  writ  of  habeas  corpus^  to 
the  knowledge  or  belief  of  the  applicant; 

(5)  The  facts  set  forth  in  the  application  must  be  verified 
by  oath  of  the  applicant,  or  by  that  of  some  other  credible 
witness,  which  oath  may  be  administered  by  any  person  author- 
ized by  law  to  take  affidavits. 

Sec  201(ie28).    When  the  writ  must  be  granted,    1868-^9*  c. 
116,  9.  6. 

Any  court  or  judge  empowered  to  grant  the  writ,  to  whom 
such  application  may  be  presented,  shall  grant  the  writ  with- 
out delay,  unless  it  appear  from  the  application  itself  or  from 
the  documents  annexed  that  the  person  applying  or  for  whose 
benefit  it  is  intended  is,  by  this  chapter,  prohibited  from  prose- 
cuting the  writ. 

See.  202  (1629. J    Defect  of  fwm.    1868^-9,  c.  116, :  7. 

No  writ  of  habeas  corpus  shall  be  disobeyed  on  account  of 
any  defect  of  form. 

Sec.  203  (1630).    When  the  wrU  sufficient.    1868''*9,  c.  116,  3.  8. 

It  shall  be  sufficient: 

(i)  If  the  person  having  the  custody  of  the  party  imprisoned 
or  restrained  be  designated  either  by  his  name  of  office,  if  he 
have  any,  or  by  his  own  name,  or  if  both  such  names  be  un- 
known or  uncertain,  he  may  be  described  by  an  assumed  appel- 
lation, and  any  one  who  may  be  served  with  the  writ  shall  be 
deemed  the  person  to  whom  it  is  directed,  although  it  may  be 
directed  to  him  by  a  wrong  name,  or  description,  or  to  another 
person ; 

(2)  If  the  person  who  is  directed  to  be  produced  be  designated 
by  name,  or  if  his  name  be  uncertain  or  unknown,  he  m  ay  be 
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described  by  an  assumed  appellation  or  in  any  other  way,  so  as 
to  designate  the  person  intended. 

Sec.  204   (1631%   renalty  for  refusal  to  grant  the  writ.   1868'*9, 
c.  llOf  s.  9. 

If  any  judge  authorized  by  this  chapter  to  grant  writs  oi habeas 
corpus  shall  refuse  to  jgrant  such  writ  when  legally  applied  for, 
every  such  judge  shall  forfeit  to  the  party  aggrieved  two  thou- 
sand five  hundred  dollars. 

See.  205  (1032).     Writ  may  issue  without  application^  when* 
1808''9,c.ll0,s.l0. 

Whenever  the  supreme  or  superior  court,  or  any  judge  of 
either,  shall  have  evidence  from  any  judicial  proceeding  before 
such  court  or  judge,  that  any  person  within  this  state  is  illegally 
imprisoned  or  restrained  of  his  liberty,  it  shall  be  the  duty  of 
said  court  or  judge  to  issue  a  writ  of  habeas  corpus  for  his  relief, 
although  no  application  be  made  for  such  writ. 

Sec.  206  (1633).    The  return  and  what  to  contain.    1868'*9,  c. 
116f  s.  11. 

The  person  or  officer  on  whom  the  writ  is  served,  must  make 
a  return  thereto  iti  writing,  and,  except  where  such  person  shall 
be  a  sworn  public  officer,  and  shall  make  his  return  in  his  offi- 
cial capacity,  it  must  be  verified  by  his  oath.  The  return  must 
state  plainly  and  unequivocally — 

(i)  Whether  he  have  or  have  not  the  party  in  his  custody  or 
under  his  power  of  restraint; 

(2)  If  he  have  the  party  in  his  custody  or  power,  or  under 
his  restraint,  the  authority  and  the  cause  of  such  imprisonment 
or  restraint,  setting  forth  the  same  at  large; 

(3)  If  the  party  be  detained  by  virtue  of  any  writ,  warrant  or 
other  written  authority,  a  copy  thereof  shall  be  annexed  to  the 
return;  and  the  original  shall  be  produced  and  exhibited  on 
the  return  of  the  writ  to  the  court  or  judge,  before  whom  the 
same  is  returnable ; 
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(4)  If  the  person  or  officer  upon  whom  such  writ  is  served, 
shall  have  had  the  party  in  his  power  or  custody,  or  under  his 
restraint,  dt  afay  time  prior  or  subsequent  to  the  date  of  the 
writ,  but  has  transferred  such  custody  or  restraint  to  an9ther, 
the  retiim  ^hall  state  particularly  to  whom,  at  what  time,  for 
what  cause  and  by  what  authority  such  transfer  took  place. 

Sec.  207(1634).    Ni^ice  to  pdrtiw  interested.    i868'*0,  c.  IW, 
8.12.  ,1870''liC.'221,s.,l.  . 

When  it  appears  from  the  return  to  the  writ  that  the  party 
named  therein  is  in  custody  on  any  process,  or  by  reason  of  any 
claim  of  right,  under  which  any  other  person  has  an  interest  in 
continuing  his  imprisonment  or  restriaint,  ho  order  shall  be 
made  for  his  discharge,  until  it  shall  appear  that  the  person  so 
interested  or  his  attorney,  if  he  have  one,  shall  have  had  reason- 
able notice  of  the  time  and  place  at  which  such  writ  is  return- 
able. 

Sec.  208(1035).    Notice  to  distHct  solicitor.    1808''9,   c.    IIO9 
s.  13.  • 

When  it  appears  from  the  return  that  such  party  is  detained 
upon  any  criminal  accusation,  the  court  or  judge  may,  if  he 
thinks  proper,  make  no  order  for  the  discharge  of  such  party 
until  suffiderit  notice  *6f  the  time  arid  place  at  which  the  writ 
shall  have  been  returned,  or  shall  be  made  returnable,  be  given 
to  the  district  solicitor  of  the  county  in  which  the  person  prose- 
cuting the  writ  is  detaiiied. 

Sec.  209  (1030).   Production  of  the  body.   1868-^9,  c.  HO,  s.  14. 

If  the  writ  rec[uire  it,  the  officer  or  persoa  on  whom  the  same^  . 
lias  been  served  shall  also  produce  the  body  of  the  party  in  his   •• 
custody  or  power,  according  to  the  command  of  the  writ,  exicep.t 
in  the  case  of  the  sickness  of  such  party,   as  hereinafter  pro- 
vided. 
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Sec.  210  (1637)*  Attachment  on  failure  to  obey  tJie  writ.   1868^*9, 
e.  110,  8.  IS. 

If  the  person  or  oflScer  on  whom  any  writ  of  habeas  corpus 

shall  have  been  duly  served  shall  refuse  or  neglect  to  obey  the. 

*  >•     •  ■ 

same  by  producing  the  body  of  the  party  named  or  described, 
therein,'  and  by  making  a  full  and  explicit  return  thereto,  within 
the  time  required,  and  no  suflBcient  excuse  be  shown  for  such 
refusal  or  neglect,  it  shall  be  the  duty  of  the  court  or  judge 
before  whom  the  writ  shall  have  been  made  returnable,  upon 
due  proof  of  the  service  thereof,  forthwith  to  issue  an  attach- 
ment against  such  person  or  officer,  directed  to  the  sheriflF  of 
any  county  within  this  state,  and  con^manding  hipi,  forthwith 
to  apprehend  such  person  or  officer  and  bring  him  immediately 
before  such  court  or  judge,  and  on  being  sp  brought. such  person 
or  officer  shall  be  committed  to  close  custody  in  thje  jaij  of  .the 
county  where  such  court  or  judg^  may  be,,  without  being  allowed 
the  liberties  thereof,  until  such  person  or  officer  make  return  to 
such  writ  and  comply  with  any  order  that  may  be  made  by 
such  court  or  judge  in  relation  to  the  party  for  whose  relief  the 
wric  shall  have  been  issued. 

See.  211  (JLOSS.)     Penalty  for  refusing  attachment.    1870-^1,  c. 
221,8.2.  ' 

If  any  judge  sliall  wilfully  refuse  to  grant  the  writ  of  attach- 
ment, as  provided  for  in  the  preceding  section,  he  shall  be  liable 
to  impeachinent,  and  moreover  shall  forfeit  to  the  party  aggrieved 
twenty-five  hundred'doUars.  • .    -     . 

See.  212  (2639).    Where  fi^  sheriff  fails,  to  return .  ^868-^9,  e.  116^ 
9.  16. 

If  a  shctifiF  shall  have  neglected  to  return  the  writ'  agreeably 
to  the  command  thereof,  the  attachment  against  him  may  be 
directed  to  the  coroner  or  to  ^riy  other  person  to  be  designated 
therein,  who  shall  hav6  power  to  execute  the  same,  and  such 
sheriff,  upon  being  brought  up,  may  be  committed  to  the  jail  of 
any  county  other  than  his  own. 
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Sec.  213  (1640).    Precept  to  bring  up  party  detained.    1868-^9 f 
c.  110  f  B.  17* 

The  court  or  judge,  by  whom  any  such  attachment  may  be 
issued,  may  also  at  the  same  time,  or  afterwards,  direct  a  pre- 
cept to  any  sheriff,*  coroner  or  other  person  to  be  designated 
therein,  commanding  him  to  bring  forthwith,  before  such  court 
or  judge,  the  party,  wherever  to  be  found,  for  whose  benefit  the 
writ  of  habeas  corpus  has  been  granted. 

Sec.  214  (1641).    BenaUy  for  refuHng  to  grant  the  precept. 
1870'*1,  e.  221,  8. 3. 

If  any  judge  shall  refuse  to  grant  the  precept  provided  for  in 
the  preceding  section,  he  shall  be  liable  to  impeachment,  and 
moreover  shall  forfeit  to  the  party  aggrieved  twenty-five  hun- 
dred dollars. 

Sec.  215  (1642).    Benatty  for  conniving,  ^c,  at  any  ineufflcient 
return,  <Cc.    1870^*1,  c.  221,  s.  4. 

If  any  judge  shall  grant  the  attachment,  or  the  precept,  and 
shall  give  the  officer  or  other  person  charged  with  the  execution 
of  the  same  verbal  or  written  instructions  not  to  execute  the 
same,  or  to  make  any  evasive  or  insufficient  return,  or  any 
return  other  than  that  provided  by  law ;  or  shall  connive  at  the 
failing  to  make  any  return  or  any  evasive  or  insufficient  return, 
or  any  return  other  than  that  provided  by  law,  he  shall  be  liable 
to  impeachment,  and  moreover  shall  forfeit  to  the  party 
aggrieved  twenty-five  hundred  dollars. 

Sec.  216  (1643).    Power  of  the  county.    1868-^9,  c.  116,  s.  18. 

In  the  execution  of  any  such  attachment,  precept  or  writ,  the 
sheriff,  coronet,  or  other  person  to  whom  it  may  be  directed, 
may  call  to  his  aid  the  power  of  the  county,  as  in  other  cases. 

Sec.  217  (1644).    Proceedings  on  the  returti  of  the  writ.    1868" 
'9,  c.  116, 8.  19. 

The  court  or  judge  before  whom  the  party  is  brought  on  a 
writ  of  habeas  corpuSy  shall,  immediately  after  the  return  thereof. 
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examine  into  the  facts  contained  in  such  return,  and  into 
the  cause  of  the  confinement  or  restraint  of  such  party,  whether 
the  same  shall  have  been  upon  commitment  for  any  criminal  or 
supposed  criminal  matter  or  not;  and  if  issue  be  taken  upon  the 
material  facts  in  the  return,  or  other  facts  are  alleged  to  show 
that  the  imprisonment  or  detention  is  illegal,  or  that  the  party 
imprisoned  is  entitled  to  his  discharge,  the  court  or  judge  shall 
proceed,  in  a  summary  way,  to  hear  the  allegations  and  proofs 
on  both  sides,  and  to  do  what  to  justice  shall  appertain  in  deliv- 
ering, bailing  or  remanding  such  party. 

Sec.  218  (1645).  Barty  to  be  discharged,  when.   1868-^9,  c.  116, 
8.  20. 

If  no  legal  cause  be  shown  for  such  imprisonment  or  restraint, 
or  for  the  continuance  thereof,  the  court  or  judge  shall  discharge 
the  party  from  the  custody  or  restraint  under  which  he  is  held. 
But  if  it  appear  on  the  return  to  the  writ,  that  the  party  is  in 
custody  by  virtue  of  civil  process  from  any  court  legally  consti- 
tuted, or  issued  by  any  ofiicer  in  the  course  of  judicial  proceed- 
ings before  him,  authorized  by  law,  such  party  can  be  dis- 
charged only  in  one  of  the  following  cases: 

(i)  Where  the  jurisdiction  of  such  court  or  officer  has  been 
exceeded,  either  as  to  matter,  place,  sum  or  person ; 

(2)  Where,  though  the  original  imprisonment  was  lawful,  yet 
by  some  act,  omission  or  event,  which  has  taken  place  after- 
wards, the  party  has  become  entitled  to  be  discharged; 

(3)  Where  the  process  is  defective  in  some  matter  of  sub- 
stance required  by  law,  rendering  such  process  void; 

(4)  Where  the  process,  though  in  proper  form,  has  been  issued 
in  a  case  not  allowed  by  law; 

(5)  Where  the  person,  having  the  custody  of  the  party  under 
such  process,  is  not  the  person  empowered  by  law  to  detain  him ; 

(6)  Where  the  process  is  not  authorized  by  any  judgment, 
order  or  decree  by  any  court,  nor  by  any  provision  of  law. 
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Sec,  219  (164G).    Farty  to  he  remanded,  when.    1808-^9,  c.  116, 

It  shairbe  the  duty  of  the  court  or  judge  forthwith  to* remand 
the  party,  if  it  appear  that  he  is  detained  in  custody,  either, 

(i)  By  virtue  of  process  issued  by  any  court  or  judge  of  the 
United  States,  in  a  case  ifsrhere  such  court  or  judge  has  exclu- 
sive jurisdiction; 

(2)  By  virtue  of  the  final  judgment  or  decree  of  any  compe- 
tent court  of  civil  or  criminal  jurisdiction,  or  of  any  execution 
issued  upon  such  judgment  or  decree; 

(3)  For  any  contempt  specially  and  plainly  charged  in  the 
commitment  by  some  court,  officer  or  body,  having  authority  to 
commit  for  the  contempt  so  charged; 

(4)  That  the  time  during  which  such  party  may  be  legally 
detained  has  not  expired. 

Sec,  220(1647)*  I^arty  to  be  bailed  or  remanded,  when.  lS68-^9, 
c.  116,  8.  22. 


\   ♦ 
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If  it  appear  that  the  party  has  been  legally  committed  for  any 
criminal  offence,  or  if  it  appear  by  the  testimony  offered  with 
the  return  of  the  writ,  or  upon  the  hearing  thereof,  that  the 
'  party  is  guilty  of  such  an  offence,  although  the  commitment  be 
irregular,  the  court  or  judge  shall  proceed  to  let  such  party  to 
bail,  if  the  case  be  bailable  and  good  bail  be  offered;  if  not,  the 
court  or  judge  shall  forthwith  remand  such  party  to  the  custody 
or  place  him  under  the  restraint  frbm  which  he  \^as  taken: 
Provided^  the  person  or  officer,  under  whose  custody  or  restraint 
he  was,  be  legally  entitled  thereto;  if  not  so  entitled  the  court 
or  judge  shall  commit  such  party  to  the  custody  of  the  officer 

or  person  legally  entitled  thereto. 

<  .   •         . 

Sec.  221  (1648).    Proceedings  in  case  of  sickness  of  tFjte\pariy. 
1868-^9,  c.  116,  8.  23. 

Whenever,  from  the  illness  or  infirmity  of  the  person  directed 
to  be  produced  by  a  JWfit  of  habeas  corpus^  such  person  cannot, 
without  danger,  be  brought  before  the  court  or  judge,  where  the 
writ  is  made  returnable,  the  party  in  whose  custody  he  iS'  may 

\ 
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State  the  fact  in  his  return  to  the  writ;  and  if  the  court  or  judge 
be  satisfied  of  the  truth  of  the  allegation  and  the  return  be  other- 
wise sufficient  the  court  or  judge  shall  proceed  to  decide  on  such 
return  and  to  dispose  of  the  matter  in  the  same  mannej;  as  if  the 
body  had  been  produced. 

See,  222  (1649).    Penalty  for  diBcbedlence  to  order  of  discharge. 
18(f,S''9,  c.  116,  3.24. 

Obedience  to  a  judgment  or  order  for  the  discharge  of  a  pris- 
oner or  person  restrained  of  his  liberty,  pursuant  to  the  provi- 
sions of  this  chapter,  may  be  enforced  by  the  court  or  judge  by 
attachment  in  the  same  manner  and  with  the  same  effect  as  for 
a  neglect  to  make  return  to  a  writ  of  habeas  corpus;  and  the  per- 
son found  guilty  of  such  disobedience  shall  forfeit  to  the  party 
aggrieved  two  thousand  five  hundred  dollars,  besides  any  special 
damages  which  such  party  may  have  sustained. 

See.  223  (1650).    Offlcm^not  liable  pivilly  for  obedience.    1868- 
^9,  e.  116,  B.  25. 

!   No  officer  or  other  person  shall  be  liable  to  any  civil  action 
for  obeying  such  judgment  or  order  of  discharge. 

Sec  224  (1651).    Penalty  for  committing  for  same  cause.    1868- 
'9,  c.  116,  s.  26. 

No  person  who  has  been  set  at  large  upon  any  writ  of  habeas 
,  corpus  shall  be  again  imprisoned  or  detained  for  the  same  cause 
.  by  any  person  whatsoever  other  than  by  the  legal  order  or  pro- 
cess  of  th^  .court  wherein  he  shall  be  bound  by  recognizance  to 
appear  or  of  any  other  court  having  jurisdiction  in  the  case, 
under  the  penalty  of  two  thousand  five  hundred  dollars  to  the 
party  ag^grieved  thereby';  and  ever)'  officer  or  other  person  who 
shall  knowingly  offend  against  this  section  shall  be  guilty  of  a 
misdemeanor. 

Sec.  225  (1652).    Penally  for  neglecting  to  obey  the  tvrit,  or  for 
refusing  copy  of  process.    1868^*9,  c.  116,  s.  27. 

If  any  person  to  whom  a  writ  of  habeas  corpus  is  directed, 
shall  neglect  or  refuse  to  make  due  return  thereto,  or  to  bring 


i84  •  HABEAS  CORPUS, 

the  body  of  the  party  detained  according  to  the  command  of  the 
writ  without  delay;  or  shall  not,  within  six  hours  after  demand 
made  therefor,  deliver  a  copy  of  the  commitment  or  cause  of 
detainor,  such  person  shall,  upon  conviction  by  indictment,  be 
fined  one  thousand  dollars,  or  imprisoned  not  exceeding  twelve 
months,  and  if  such  person  be  an  oflScer,  shall  moreover  be 
removed  from  office. 

Sec,  220  (1653).    False  returtis  a  misdemeanon    1868'-9,  c, 
116, ».  28. 

Every  person  making  a  false  return  to  a  writ  of  habeas  corpus^ 
shall  be  guilty  of  a  misdemeanor. 

Sec.  227  (1654).    Penalty  for  concealing  party.    1868-^9,  r,  116, 

s.  ^ff. 

Any  one  having  in  his  custody,  or  under  his  power,  any  party, 
who,  by  this  chapter,  would  be  entitled  to  a  writ  of  habeas  corpus^ 
or  for  whose  relief  such  writ  shall  have  been  issued,  who  shall, 
with  intent  to  elude  the  service  of  such  writ  or  to  avoid  the 
effect  thereof,  transfer  the  party  to  the  custody,  or  put  him  under 
the  power  or  control  of  another,  or  shall  conceal  or  change  the 
place  of  his  confinement,  shall  be  guilty  of  a  misdemeanor. 

Sec.  228  (1655).    Aiders,  and  abettors.    1868-^9,  c.  116,  s.  SO. 

Every  person  who  shall  knowingly  aid  or  abet  in  the  viola- 
tion of  the  preceding  section,  shall  be  guilty  of  a  misdemeanor. 

Sec.  229  (1656).     Writs  returnable,  when.    1868''^9,  e.  116^  s.  HI. 

Writs  of  habeas  corpus  may  be  made  returnable  at  a  certain 
time,  or  forthwith,  as  the  case  may  require.  If  the  writ  be 
returnable  at  a  certain  time,  such  return  shall  be  made  and  the 
party  shall  be  produced  at  the  time  and  place  specified  therein. 

See.  230  (1657)*    By  whom  served,  and  manner  of  service.  1868" 
'9,  c.  116,  s.  32. 

The  writ  of  habeas  corpus  may  be  served  by  any  qualified 
elector  of  this  state,  thereto  authorized  by  the  court  or  judge 
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allowing  the  same.  It  may  be  served  by  delivering  the  writ,  or 
a  copy  thereof,  to  the  person  to  whom  it  is  directed;  or,  if  such 
person  cannot  be  found,  by  leaving  it,  or  a  copy,  at  the  jail,  or 
other  place  in  which  the  party  for  whose  relief  it  is  intended  is 
confined,  with  some  under  officer  or  other  person  of  proper  age; 
or,  if  none  such  can  be  found,  or  if  the  person  attempting  to 
serve  the  writ  be  refused  admittance,  by  affixing  a  copy  thereof 
in  some  conspicuous  place  on  the  outside,  either  of  the  dwelling- 
house  of  the  party  to  whom  the  writ  is  directed,  or  of  the  place 
where  the  party  is  confined  for  whose  relief  it  is  sued  out. 

8e€»  231  (1058).    Persons  committed  for  capital  offenceif,  wheth 
to  be  tried  or  discharged.    1868-9,  c.  IIH,  n.  33» 

When  any  person  who  has  been  committed  for  treason  or  fel- 
ony, plainly  and  specially  expressed  in  the  warrant  of  commit- 
ment, upon  his  prayer  in  open  court  to  be  brought  to  his  trial, 
shall  not  be  indicted  some  time  in  the  next  term  of  the  superior 
or  criminal  court  ensuing  such  commitment,  the  judge  of  the 
court,  upon  notice  in  open  court  on  the  last-  day  of  the  term, 
shall  set  at  liberty  siich  prisoner  upon  bail,  unless  it  appear  upon 
oath  that  the  witnesses  for  the  state  could  not  be  produced  at  the 
same  term;  and  if  such  prisoner,  upon  his  prayer  as  aforesaid, 
shall  not  be  indicted  and  tried  at  the  second  term  of  the  court, 
he  shall  be  discharged  from  his  imprisonment. 

Sec.  232  {1(159).    ^  ubpcenas  for  wUnesses.    1808-^9,  c.  1 16,  s.  34. 

Any  party  to  a  proceeding  on  a  writ  of  habeas  corpus  may  pro- 
cure the  attendance  of  witnesses  at  the  hearing,  by  subpoena,  to 
be  issued  by  the  clerk  of  any  superior  court,  under  the  same 
rules,  regulations  and  penalties  prescribed  by  law  in  other  cases. 

Sec.  233  {1660).    Costs.    lS68'*9,c.  116,s.  35. 

The  costs  on  a  writ  of  habeas  corpus  may  be  awarded  at  the 
discretion  of  the  court  or  judge  who  shall  hear  the  same;  and  he 
may  direct  what  officer  shall  tax  such  costs;  and  execution  may 
issue  therefor  as  in  other  cases. 
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« 

:r      'Sec.  234^60 1)»    iJustodif  and  dispi^aitiori  of  infants  in  certain 
.    ca«e«,    JlS58'*9,  c.  53.    1868''9,  c.  116, 8.  30. 

When  a  contest  shall  arise  on  a  writ  of  habeas  corpus  between 
any  husband  and  wife,  who  are  living  in  a  state  of  separation, 
without  being  divorced,  in  respect  of  the  custody  of  their  chil- 
dren, the  court  or  judge,  on  the  return  of  such  writ,  may  award 
the  charge  or  custody  of  the  child  or  children  so  brought  before 
it  either  to  the  husband  or  to  the  wife,  for  such,  titjie,  under 
such  regulations  and  restrictions,  and  with  such  provisions  and 
directions  as  will,  in  the  opinion  of  the  court  or  jud^e,  best  pro- 
mote the  interest  and  welfare  of  the  children.  At  any  time  after 
the  making  of  such  orders  the  court  or  judge  may,  on  good 
cause  shown,  annul,  vary  or  modify  the  same. 

Sec.    235  (1062).      When  custody  of  children  contested,  either 
party  may  appedf.    1858-^9,  c.  53,  s.  2. 

In  all  cases  of  habeas  corpus^  where  a  contest  shall  arise  in 
respect  to  the  custody  of  minor  children,  either  party  may  appeal 
to  the  supreme  court  from  the  final  judgment. 

Sec.  236  (1003),    Habeas  corpus  ad  testiflcandufn.    1868-^9,  c. 
116,  s.  37. 

Every  court  of  record  shall  have  power,  upon  the  application 
of  any  party  to  any  suit  or  proceeding,  civil  or  criminal,  pend- 
ing in  such  court,  to  issue  a  writ  of  habeas  .corpus^  for  the  pur- 
pose of  bringing  before  the  said  court  any  prisoner,  who  may  be 
detained  in  any  jail  or  prison  within  the  state,  for  any  cause, 
except  such  prisoner  be  under  sentence  for  a  ^felony,  to  be  exam- 
ined as  a  witness  in  such  suit  or  proceeding,  in  behalf  of  the 

party  making  the  application. 

•       ►  • 

Sec.  237  (1664).    Justices  of  the  peace  and  superior  court_  clerks. 
1868-^9,  c.  116,  s.  38. 

Such  writ  of  habeas  corpus  may  be  issued  by  any  justice  of 
the  peace  or  clerk  of  the  superior  court  upon  application  as  pro- 
vided in  the  preceding  section,  to  bring  any  person  confined  in 
the  jail  or  prison  of  the  same  county  where  such  justice  or 
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clerk  may  reside,  to  be  examined  as  a  witness  before  such  justice 
or  clerk.  And  in  cases  where  the  testimony  of  any  prisoner  is 
needed  in  a  proceeding  before  a  justice  of  the  peace,  or  a  clerk, 
and  such  persofa  be  confined  in  a  county  in  which  such  justice 
or,  cleric  does  not  reside,  application  for  a  habeas  corpus  to. 
testify  may  be  made  to  any  judge  of  the  supreme  or  superior 
court. 

«  » 

Sec.  238  (1065).    Application,  what  to  coiUain.    1868-^9,  c.  116, 
8.  39. 

The  application  for  the  writ  shall  be  made  by  the  party  to 
the  suit  or  proceeding  in. which  the  writ  is  required,  or  by  his 
agent  or  attorney.  It  must  be  verified  by  the  applicant,  and 
shall  state: 

(i)  The  title  and  nature  of  the  suit  or  proceeding  in  regard 
to  which  the  testimony  of  such  prisoner  is  desired; 

(2)  That  the  testimony  of  such  prisoner  is  material  and  neces- 
sary to  such  party  on  the  trial  or  hearing  of  such  suit  or  pro- 
ceeding, as  he  is  advised  by  counsel  and  verily  believes. 

•  \ 

Sec.  239  (1666).     Writ,  how  and  by  whom  sein*e€l.    1868-^9,  c. 
116,  8.  40. 

The  writ  of  habeas  corpus  to  testify  shall  be  served  by  the 
same  person,  and  in  like  manner  in  all  respects,  and  enforced 
by  the  court  or  oflScer  issuing  the  same  as  prescribed  in  this 
chapter  for  the  service  and  enforcement  of  the  writ  of  habeas 
carjms  cum  causa. 

Sec.  240  (1667).    Fees  and  bond  on  service.    1868^^9,  c*  116, 
8. 41.  « 

The  service  of  the  writ  shall  6ot  be;  complete,  however,  unless 
the  applicant  for  the  same  shall  tender  to  the  person  in  whose 
custody  the  prisoner  may  be,  if  such  person  be  a  sheriflF,  coroner, 
constable  or  marshal,  the  fees  and  expenses  allowed  by  law  for 
bringing  such  prisoner,  nor  unless  he  shall  also  give  bond,  with 
suflScient  security,  to  such  sheriff,  coroner,  constable  or  marshal. 
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as  the  case  may  be,  conditioned  that  such  applicant  will  pay  the 
charges  of  carrj'ing  back  such  prisoner. 

Sec.  241  (1668).    DiUy  of  officers.    1868''9,  c.  116,  8.  42. 

It  shall  be  the  duty  of  the  officer  to  whom  the  writ  is  deliv- 
ered or  upon  whom  it  is  served,  whether  such  writ  be  directed 
to  him  or  not,  upon  payment  or  tender  of  the  charges  allowed 
by  law,  and  the  delivery  or  tender  of  the  bond  herein  prescribed, 
to  obey  and  return  such  writ  according  to  the  exigency  thereof 
upon  pain,  on  refusal  or  neglect,  to  forfeit  to  the  party  on  whose 
application  the  same  shall  have  been  issued  the  sum  of  five  hun- 
dred dollars. 

Sec.  242  (1669).  Brisoner  to  he  remanded.  1868'*99C.  116^8.43. 

After  having  testified  the  prisoner  shall  be  remanded  to  the 
prison  from  which  he  was  taken. 


HOGS. 


Sec.  243.    Hogs  having  cholera  not  to  run  at  large.    1889,  c. 
173.    1891,  c.  67. 

Any  person  having  swine  affected  with  the  disease  known  as 
hog  cholera,  and  discovering  the  same,  or  to  whom  notice  of 
the  fact  shall  be  given,  shall  immediately  secure  the  diseased 
swine  from  the  approach  or  contact  with  other  hogs  not  so  affected, 
by  penning  or  otherwise  securing  and  effectually  isolating  them. 

When  any  hog  or  other  animal  shall  die  with  the  hog  cholera 
or  other  infectious  disease,  it  shall  bf  the  duty  of  the  owner 
thereof  to  so  bury  the  same  as  to  secure  it  from  the  reach  or  con- 
tact with  other  hogs  or  other  domestic  animals  of  value,  and  he 
shall  not  throw  or  place  such  hog  or  other  animal  in  any  ditch, 
canal,  branch,  creek,  river  or  other  water-course  passing  beyond 
his  own  premises. 

Any  person  violating  the  provisions  of  this  act  or  neglecting 
for  five  days  after  it  shall  come  to  his  or  their  notice  that  the 
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swine  are  aflfected,  and  failing  to  comply  with  this  act,  shall  be 
guilty  of  a  misdemeanpr  and  fined  not  exceeding  five  dollars  or 
imprisoned  not  more  than  ten  days,  and  such  swine  shall  be 
so  penned  or  confined  that  they  shall  not  have  access  to  any 
ditch,  canal,  branch,  creek,  river  or  other  water-course  which 
passes  beyond  the  premises  of  the  owners  of  such  swine. 
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Sec*  244.  (1055)»  Homicide^  tnansiatiglUer,  punishment  therefoTm 
1879,  c.  255.  JR.  C,  c.  34,  8.  24.  4  Hen.  VII,  c.  13.  1816,  c. 
918. 

Every  person  who  shall  commit  the  crime  of  manslaughter 
shall  be  punished  by  imprisonment  in  the  county  jail  or  peni- 
tentiary not  less  than  four  months  nor  more  than  twenty  years. 

Sec.  245  (1056).  Homicide,  manslattghter,  punishment  for  sec^ 
and  offence.    It.  C,  c.  34,  s.  25. 

Every  person  who,  having  been  convicted  of  the  crime  of 
manslaughter  and  sentenced  thereon,  shall  be  convicted  of  a 
second  crime  of  like  nature,  shall  be  imprisoned  in  the  peniten- 
tiary not  less  than  five  nor  more  than  sixty  years;  and  in  every 
such  case  of  conviction  tor  such  second  offence,  the  prior  con- 
viction of  the  same  person  and  sentence  thereon  may  be  shown 
to  the  court. 

Sec.  246  (1057).  Homicide,  murder.  Us  punishment.  1868 -'O, 
c.  167,  s.  1.  B.  C,  e.  34,  s.  2.  1  Edw.  VI,  c.  12,  s.  10.  23 
Hen.  VIII,  c.  1,  s.  3.  25  Hen.  VIII,  e.  3.  8  Eliz.,  c.  4^  18 
Eiiz.,  c.  7f  s.  1. 

Every  person  who  is  convicted,  in  due  course  of  law,  of  any 
wilful  murder  of  malice  prepense,  shall  suffer  death. 

MUBDER. 

Prfpftring  deadly  weapoii  with  Intention  to  nse  it. — ^Where  one  person  prepares  a 
deadly  weapon  with  iQtention  to  use  it  in  case  he  gets  into  a  fight  with  another, 
and  goes  to  a  particular  place  for  the  purpose  of  meeting  with  him  and 
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having  a  conflict  with  him,  and  a  fight  ensues  in  which  that  other  is  killed, 
the  slayer  is  guilty  of  murder  because  of  the  preconceived  malice,  though  the 
deceased  first:  assaulted  him  with  a  deadly  weapon*    Hogue,  51  {6  Jones),  381. 

Deceased  taken  in  adnltery  witk  slayer's  wife. — For  a  husband  to  slay  one  taken 
in  adultery  with  his  wife  on  the  spot,  is  manslaughter;  but  to  slay  one  because  he 
had,  before  that  time,  committed  adultery  with  his  wife,  or  because  he  believed 
he  was  going  ofif  with  her  to  commit  the  act,  is  murder.   Samuel)  48  (3  Jones),  74. 

Killing  to  prevent  a  trespass. — Where  one  person  kills  another  to  prevent  a 
mere  trespass  on  his  property  he  is .  guilty  of  mutder,  whether  such  trespass  - 
could  or  could  not  have  been  otherwise  prevented.     McDonald,  49  (4  Jones),  19. 

Killing  third  person. — If  one  man  assails  another  and  is  about  to  commit  an 
unauthorized  act  of  violence  upon  him,  and  a  third  person  interposes  to  pre- 
vent it  and  is  killed  by  the  assailant,  it  is  murder.    Benton,  19  (2  D.  &  B.),  196. 

Killing  witk  malice  tiiongli  out  of  necessity. — ^If  a  man  assault  another  with 
malice  prepense,  even  though  he  should  be  driven  to  the  wall  and  kill  his 
adversary  there  to  save'  his  own  life,  he  is  guilty  of  murder  in  respect  of  his 
first  intent    Hill,  20  (4  D.  &  B..),  49 r.. 

Deceased  striking  in  self-defence. — Where,  after  words  of  anger,  the  slayer  took 
up  an  axe  and  approached  the  deceased  with  a  present  purpose  and  design  to 
take  his  life^  or  do  him  some  .great  bodily  harm^  and  the  deceased  h^d  suffici^^t 
grounds  to  believe  that  such  was  the  intention  of  the,a,ssail9ntt  he  had  a  right, 
to  strike  in  self-defence,  though  the  assailant  was  pot  yet  in  s^triking  distance, 
and  such  striking  by  the  deceased  will  not  amount  to  a  legal  provocation  to 
mitigate  the  killing  to  manslaughter.     Baker,  46  (i  Jones),  267. 

Prisoner  retnming  to  seek  deceased. — ^There  was  evidence  that  the  prisoner  and 
deceased  w^re  angrily  quarreling  and  the  deceased  began  to  pull  off  his  coat 
and  the  prisoner  being  in  striking  distance  started  to  draw  his  knife,  when  a 
bystander  interfered  and  carried  the  prisoner  out  of  the  house,  and  prisoner 
rushed  back  into  the  house  asking  where  deceased  was,  who  answered  *'here,** 
both  swearing,  ^nd  prisoner  ran  at  him  and  fatally  cut  him:  Held^  to  be  murder. 
Smith,  77-488. 

Circnmstances  in  extenuation  from  state's  witness. — It  is  not  error  for  the  court  to 
refuse  to  charge  the  jury  that  when  a  prisoner  relies  upon  extenuating  circum- 
stances to  reduce  the  grade  of  the  offence  from  murder  to  manslaughter  or 
excusable  homicide,  and  circumstances  come. out  from  the  state's  witnesses 
which  tend  to  establish  the  defence,  then  it  is  the  duty  of  the  jury  to  consider 
all  the  evidence,  4nd  if  they  are  not  satisfied  of  the  guilt  of  the  prisoner  beyond 
a  reasonably  doubt,  they  should  acquit.     Gooch,  94-987,.  •        .    - 

Two  in  pQZBnlt  of  an  nnlawftd  act. — Where  two  persons  are  engaged  in  the  pur- 
suit of  an  unlawful  act,  and,  in  pursuit  of  that  common  purpose,  "On^  x>rthem 
takes  life  under  such  circumstances  as  makes  it  murder  in-  him,  the  other  is 
guilty  of  murder  also.     Gooch,  94-987. 
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If  two  persons  seek  another,  and  under  pretense  of  a  fight,  conspire  to  stah 
and  kill  him,  it  is  murder,  no  matter  what  the  provocation  may  be  after  the 
fight  commenced.    lb. 

Violence  ool  of  proportion  to  proTOcation. — If,  in  a  fight,  one  party  uses  exces- 
sive violence  out  of  all  proportion  to  the  provocation,  and  kills  the  other,  it  is 
murder,  although  he  had  no  intention  to  take  life  when  the  fight  began.  Gooch, 

94-987. 

Arming  with  intent  to  kill. — Where  the  prisoner  formed  a  particular  and  defin- 
ite purpose  to  kill,  and,  in  pursuance  of  that  purpose,  armed  himself,  sought 
the  deceased  and  killed  him,  he  is  guilty  of  murder,  no  matter  what  provoca- 
tion was  given  or  how  high  his  passions  were  aroused  during  the  fight.  Pankey, 
104-840. 

Borden  on  defendant  when  killmg  proven. — Where  the  killing  is  admitted  or 
proven,  it  is  incumbent  on*  defendant  to'  satisfy  the  jury  that  the  offence  is 
manslaughter,  or  they  must  convict  of  murder.    Thomas,  98-599. 

Acting  coolly  and  with  violence. — The  degree  of  homicide  is  murder  where  the 
prisoner  acts  coolly  and  vengeful ly  or  with  violence  out  of  all  proportion  to 
ji-  the  provocation,  and  this  whether  there  be  '*  cooling  time  "  or  not;  therefore,^ 

where,  in  an  altercation  about  the  payment  of  an  alleged  debt,  the  deceased 
promising  to  pay  when,  he  got  the  change,  the  prrsoner  threatening  to  whip- 
him  if  he  did  not  do  so  then  and  there,  deceased,  unarmed,  remonstrated  with 

■ 

the  prisoner  and  expressed  friendship  for  him;  a  fight  ensued  in  which  deceased 
was  knocked  down;  they  were  separated  and  deceased  went  oflf;  prisoner  at 
the  request  of  a  witness  put  up  his  pistol  which. had  been  drdwn,  promising  to  < 
do  no  more,  but  followed  and  overtook  deceased  and  engaged  in  another  fight, 
deceased  crying  out,  *' hold  him  off  me,'*  and  killed  deceased  with  a  deadly 
weapon,  it  was  held  that  the  prisoner  was  guilty  of  murder.     Boon,  82-637. 

Killing  from  malice  tAoagh  meeting  by  chance.— If  A,  from'  previous  angry  feel- 
ings, on  meeting  with.  B,  ^trikeahim  with  a  whip  with  the  view  of  inducing  B 
to  draw  a.pfstol,  or  l)elieyipg.  he  will  do  so  in  resentment  of  the  insult,  and - 
determines  if  he  does  so  to  shoot  B  as  soon  as  he  draws,  and  B  does  draw,  and 
A  immediately  shoots  and  kills  B,  this  is  murder.     Martin,  24  (2  Ired.),  loi. 

r 

Deceased  pressing  tat  fight  after  being  threatened. — The  deceased  had  threatened 
to  kill  the  prisoner  fiV^ut  three  weeks  before  the  homickie,  and  this  threat  had 
been  communicated  to. the. prisoner.  .They  met  in  the  street  on  a  star-light 
night  when  they  could,  see  each.other;  the  deceased  pressed  for  a  fight,  and  the 
prisoner  retreated  a  short  distance,  the  deceased  overtook  him  when  the  pris- 
oner stabbed  and  killed  him,  the  deceased  having  no  deadly  weapon  at  the 
time:  He((l,  tbM .the  prisoner  was.  guilty  of  murder.  Daniel;  J;,  dissenting. 
Scott,  26  (4  Ired.),  409. 

Killing  with  express  malice  though  nnder  jirovocatiqn. — IC^one  seek  another  .ami  , 
enter  into  a  fight  with  him  with  the.  purpose,  .ynder  the  pretence  of  fighting,'. 
to  kill  him,  if  a  homicide  ensues,. the^ssailant  i^  guilty  of  mvuder,  no  matter 
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yfh&t  provocation  was  apparently  then  given,  or  how  high  the  assailant's  pas- 
sion rose  during  the  combat,  for  the  malice  is  express.    Lane,  26  (4  Ired.),  113. 

Deceased  striking  first. — After  a  quarrel  deceased  started  to  leave,  and  had 
gone  about  fifty  yards,  but  being  pursued  and  overtaken  by  the  prisoner,  who 
came  with  a  knife  in  his  hand  and  with  his  arm  uplifted,  he  turned  and  struck 
the  prisoner  the  first  blow,  and  was  immediately  stabbed  by  the  prisoner  and 
killed:  He/dy  that  the  deceased  was  justified  in  anticipating  the  premeditated 
assault,  and  that  the  prisoner  was  guilty  of  murder.    Howell,  31  (9  Ired.),  485. 

Fighting  under  unfair  advantage. — When  persons  fight  on  fair  terms,  and,  after 
an  interval,  blows  having  been  giveu,  a  party  draws,  in  the  heat  of  blood,  a 
deadly  instrument  and  inflicts  a  deadly  injury,  it  is  manslaughter  only;  but  if 
a  party  esters  a  contest  dangerously  armed,  and  fights  under  an  unfair  advan- 
tage, though  mutual  blows  pass,  it  is  not  manslaughter,  but  murder.  Hil- 
dreth,  31  (9  Ired,),  429. 

Killing  bystander  aBsisting  officer  to  arrest. — Where  an  officer  calls  on  a  by- 
stander to  assist  in  disarming  a  prisoner  whom  he  has  arrested,  and  the  pris- 
oner, on  the  bystander's  taking  hold  of  him,  draws  a  pistol  and  kills  the 
bystander,  it  is  murder.     McMahan,  103-379. 

Killing  to  prevent  trespass. — If  a  person  deliberately  kill  another  to  prevent  a 
mere  trespass  to  property,  he  is  guilty  of  murder.     Brandon,  53  (8  Jones),  463. 

Furse  giving  child  laudanum. — A  nurse  who  gives  a  child  laudanum  enough  to 
kill  it,  knowing  that  laudanum  was  poison  and  likely  to  kill,  nothing  else 
appearing,  is  guilty  of  murder.     Leak,  61  (Phil.  Law),  450. 

Demanding  satisfkction  for  insult. — One  who  pursues  another,  armed  with  a 
gun,  for  the  purpose  of  demanding  satisfaction  for  an  insult  received,  and  to 
kill  him  or  do  him  some  great  bodily  harm  should  the  demand  for  satisfaction 
be  refused,  is  guilty  of  murder  if  he  kills,  though  deceased  came  back  to  meet 
him  on  his  approach,  and  put  his  hand  to  his  side  as  if  to  draw  a  pistol. 
Owen,  61  (Phil.  Law),  425. 

One  killing  in  fiuiherluice  of  oommon  purpose. — Where  two  persons  form  the 
purpose  of  wrongfully  assailing  another,  and  one  of  them,  in  furtherance  of 
such  common  purpose,  slays  him  with  a  deadly  weapon  and  without  provoca- 
tion, they  are  both  guilty  of  murder.    Simmons,  51  (6  Jones),  21. 

Fighting  on  sudden  quarrel  but  on  unequal  terms. — If  two  men  fight  on  a  sudden 
quarrel  with  deadly  weapons,  and  one  strikes  the  other  a  mortal  blow  before 
the  person  so  stricken  is  prepared  to  use  his  weapon,  the  killing  is  murder; 
and  so  it  is  if  any  unfair  advantage  be  taken;  and  if  one  uses  a  stick  and  the 
other  a  knife  or  pistol,  they  do  not  fight  fairly  and  on  equal  terms,  and  the 
party  killing  is  guilty  of  murder.    EHick,  61  (Wins.  Law),  56. 

Adultery  of  prisoner's  wifb  with  deceased. — The  prisoner,  who  suspected  his  wife 
of  unfaithfulness,  followed  her  stealthily  as  she  was  going  to  a  neighbor's, 
and  having  come  up  with  her  as  .she  was  talking  with  a  man  with  whom  she 
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had  previously  been  on  terms  of  criminal  intimacy,  she  ran  away,  and  he  fell 
npon  the  man  with  a  stone  and  knife  and  killed  him:  Held^  to  be  murder. 
Avery,  64-608. 

Seeking  deceased  Ibr  a  fight  with  intent  to  kill. — Where  the  prisoner  seeks  the 
deceased  for  the  purpose  of  fighting  with  him,  intending  to  kill  him  if  he 
resists,  and  a  fight  ensues,  and  the  prisoner  slays  the  deceased,  it  is  murder, 
although  deceased  puts  the  prisoner  in  great  danger  of  his  life  during  the 
fight.    Hensley,  94-1021. 

Deceased  assaulting  prisoner's  wife  with  intent  to  rape. — In  a  case  of  homicide, 
in  order  to  entitle  the  accused  to  the  benefit  of  the  rule  reducing  a  killing  to 
manslaughter  on  account  of  an  assault  upon  his  wife  with  intent  to  commit  a 
rape,  or  for  adultery,  it  must  appear  that  he  detected  the  act  in  its  progress 
and  slew  the  wrongdoer  on  the  spot;  to  slay  one  after  such  wrong  has  trans- 
pired, upon  subsequent  information  of  the  fact,  is. murder.  Neville,  51 
(6  Jones),  423. 

MAKSLAUaHTEB. 

Deceased  took  hold  of  a  bridle-rein  of  a  horse  on  which  the  prisoner 
was  mounted,  and  held  it  forcibly  for  from  ten  to  forty-five  minutes,  in  spite 
of  the  efiforts  of  the  prisoner  to  loosen  the  rein,  and  the  prisoner,  at  the  end  of 
that  time,  struck  the  deceased  with  a  gallonjug  of  molasses,  which  he  casually 
had  in  his  hands,  several  violent  blows,  the  first  of  which  knocked  the 
deceased  down,  and  death  ensued  from  these  blows:  Held^  to  be  manslaughter, 
and  not  murder.    Ramsey,  50  (5  Jones),  195. 

The  prisoner,  looking  through  a  crack  in  his  own  house,  saw  deceased  with 
his  arms  around  the  neck  of  the  prisoner's  wife,  and  thereupon  entered  the 
house  when  deceased  came  at  him  with  a  knife  and  the  prisoner  killed  him: 
Held^  that  prisoner  was  guilty  only  of   manslaughter.     Harman,  78-515. 

Fighting  on  equal  terms  and  indden  quarrel.  —If  two  men  fight  upon  a  sudden 
quarrel,  and  one  kills  the  other,  the  chances  being  equal,  this  constitutes 
manslaughter.    Massage,  65-480.  •        ^ 

Defimdant  need  not  show  mitigationi  when. — Where  the  killing  is  established,  it 
is  incumbent  on  the  prisoner  to  show  circumstances  of  mitigation  or  excuse 
to  the  satisfaction  of  the  jury,  unless  the  same  arise  out  of  the  evidence  for 
the  prosecution.    Brittain,  89-481. 

And  if  such  proof  puts  the  offence  of  murder  out  of  the  way,  the  law  in  this 
state  is  that  it  is  still  incumbent  on  the  prisoner  to  show,  in  like  manner,  the 
circumstances  of  justification;  and  if  he  fails  to  do  this  the  offence  is  man- 
slaughter,   lb. 

If  two  men  fight  upon  sudden  quarrel  and  equal  terms,  the  one  upon  provo- 
cation and  the  other  upon*a  predetermined  intention  to  kill,  the  fact  that  the 
latter  would  be  guilty  of  murder  if  he  slew  his  adversary  cannot  excuse  the 
former  if  he  should  be  the  slayer.    lb. 
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Killing  bj  accident  though  in  nnlawftil  sport. — Where  one  engaged  in  an  uulaw- 
fal  and  dangerous  sport  kills  another  by  accident,  it  is  manslaughter;  but  if 
the  sport  is  lawful,  and  not  dangerous,  it  is  homicide  by  misadventure,  and  the 
test  of  responsibility  depends  upon  whether  the  conduct  of  the  accused  was 
unlawful,  or  not  being  so,  was  so  grossly  careless  or  violent  as  necessarily  to 
imply  moral  turpitude.     Vines,  93-493. 

Opinion  of  witnesses. — The  opinion  of  an  eye-witness  as  to  whether  the  fatal 
blow  was  accidental  or  not  is  incompetent;  that  is  a  fact  for  the  jury  to 
determine  upon  the  consideration  of  all  the  circumstances  connected  with  the 
case.     Vines,  93-493. 

Where  two  persons  conspire  to  kill  or  inflict  grave  bodily  harm  on  a  third 
person,  and  in  carrying  out  the  purpose  one  of  them  fires  a  pistol  at  the  third 
person,  who  immediately  pursues  and  kills  the  one  who  did  not  fire  the  pistol, 
it  is  manslaughter.     Gaskins,  93-547. 

Fo  difference  which  makes  flrst  assault.— If  two  engage  in  a  fight  mutually  and 
suddenly,  and  one  kills  with  a  deadly  weapon,  it  is  but  manslaughter,  and 
ordinarily,  it  is  not  material  which  makes  the  first  assault.  Floyd,  51  (6 
Jones),  392. 

nTDIGTHEVT. 

The  use  of  the  word  "blow**  for  ** wound**  in  an  indictment  charging 
the  killing  with  a  club,  with  which  the  prisoner  struck  deceased  "in  and 
upon  the  left  side  of  the  head,  cutting  the  left  ear  and  mashing  the  nose 
and  left  cheek  bone,**  of  which  "mortal  blow*'  it  is  alleged  the  deceased 
instantly  died,  is  no  ground  for  arresting  the  judgment,  since  the  other  words 
used  show  that  a  wound  was  given  and  what  kind  of  a  wound  it  was.  Nash, 
C.  J.,  dissenting.    Noblett,  47  (2  Jones),  418. 

An  indictment  for  murder  by  poison  need  not  necessarily  contain  an  aver- 
ment that  the  prisoner  knew  of  its  noxious  properties,  though  such  averment 
is  proper  and  always  safer.    Slagle,  83-630. 

An  indictment  charging  that  the  prisoners  "did  make  an  assault  and  in 
some  way  and  manner,  and  by  some  means,  instruments  and  weapons,  to  the 
jurors  unknown,  did  then  and  there  feloniously,  wilfully,  and  of  their  malice 
aforethought  deprive  him,  the  said  A  of  his  life,  so  that  the  said  A  did  then 
and  there  instantly  die,**  is  sufficient,  though  the  evidence  presents  different 
ways  and  means  by  which  the  deceased  might  have  been  killed.     Parker, 

65-453. 

An  indictment  for  murder  by  a  blow  or  stroke  must  allege  the  infliction  of  a 
mortal  wound^  and  it  is  not  sufficient  to  charge  the  infliction  of  a  "wound 
which  produced  instant  death.**    Morgan,  85-581. 

The  indictment  is  sufficient  if  it  charge  that  the  homicide  was  committed 
"in  some  way  and  manner  and  by  some  means,  instruments  and  weapons,  to 
the  jury  unknown.**    Williams,  52  (7  Jones),  446. 
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A  description  of  an  instrument  by  which  a  mortal  blow  was  given  as  *'  a 
certain  wooden  stick  of  no  value,"  is  sufficient  ¥dthout  giving  its  length  and 
thickness  so  as  to  show  it  was  a  deadly  weapon.    Smith,  61  (Phil.  Law),  340. 

A  defect  in  the  indictment  caused  by  spelling  the  day  of  the  month  on  which 
the  homicide  was  alleged  to  have  been  committed  as  the  **  tweJUh  *'  day  of 
August  instead  of  the  ^^iwel/lh**  day,  is  cured  by  Code  N.  C,  J  1189.  Shep- 
herd, 30  (8  Ired.)>  i95- 

An  indictment  which  sets  forth  the  time  of  the  commission  of  the  offence  as 
**  on  the  third  day  of  August,  eighteen  hundred  and  forty-three,"  without  using 
the  words  "the  year  of  our  Lord,"  or  even  using  the  word  "year,"  is  suffi- 
cient.   The  defect  is  cured  by  Code  N.  C,  i  1189.    Lane,  26  (4  Ired.),  113. 

Where  the  name  of  the  county  is  in  the  margin  in  the  body  of  the  bill,  the 
omission  of  North  Carolina  in  the  indictment  is  no  ground  for  arresting  the 
judgment,  since  the  trial  judge  must  know  that  he  is  holding  a  court  in  that 
county  of  the  state  and  for  the  state.    Lane,  26  (4  Ired.),  113. 

Where  the  assanlt  is  alleged  to  have  been  committed  in  a  county  in  this  state, 
and  the  death  to  have  occurred  in  another  state;  the  indictment  need  not  con- 
clude against  the  form  of  the  statute,    Dunkley,  25  (3  Ired.),  116. 

An  indictment  which  does  not  show  that  the  death  happened  within  a  year 
and  a  day  after  the  wound  was  given  is  defective.    Orrell,  14  (3  Dev.),  139. 

An  allegation  that  the  deceased  of  the  said  mortal  wound  '*  did  languish  and 
then  and  there  did  die,"  is  a  sufficient  averment  of  the  time  of  the  death,  and 
that  it  occurred  within  a  year  and  a  day.     Haney,  67-467. 

It  is  not  necessary  to  allege  that  the  killing  was  wilfully  done.  Arnold,  107- 
861. 

CHABOE. 

On  a  trial  for  murder,  the  confessions  of  the  prisoner  having  been  offered 
in  evidence,  their  reception  was  objected  to  as  having  been  induced  by 
fear  or  hope,  but  was  allowed.  Thereupon  the  prisoner  asked  the  court  to 
instruct  the  jury  that,  "whether  confessions  are  admissible  at  all  as  evidence 
is,  as  in  the  case  of  other  evidence,  solely  a  question  for  the  judge,  but  how 
far  they  are  to  be  believed,  or  whether  entitled  to  credence  at  all.  is  a  question 
for  the  jury."  His  honor  gave  the  instruction,  but  added:  "But  the  confes- 
sions of  the  prisoner  come  before  the  jury  untainted  with  fear  or  hope,  and  are 
entitled  to  all  the  weight  to  which  such  evidence  is  entitled,  and  the  fear  or 
hope  which  vitiates  confessions  must  be  such  as  to  produce  an  impression  that 
punishment  or  suffering  may  be  lightened  or  avoided  by  confession":  Held^ 
that  such  addition  was  not  objectionable.  Rodman  and  Dick,  J.  J.,  dissenting, 
Davis,  63-578. 

It  is  error  for  the  court,  when  properly  requested,  to  fail  to  discriminate 
between  a  homicide  where  the  prisoner  enters  into  the  fight  with  a  deadly 
weapon  prepared  beforehand,  and  one,  where  being  hotly  pressed,  uses  such 
a  weapon  on  the  impulse  of  the  moment,  since  to  ignore  such  distinction  in  a 
proper  case  is  to  confonnd  murder  and  manslaughter.    Barnwell,  80-466. 
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Where  the  only  evidence  relied  on  by  the  state  to  connect  the  prisoner  with 
the  offence  is  his  own  confessions,  and  those  confessions  tend  to  disclose  a 
case  of  mutual  combat  upon  sudden  provocation  between  the  prisoner  and 
deceased,  it  is  error  to  exclude  that  view  of  the  case  from  the  jury,  however 
much  it  may  conflict  with  opposite  theories  arising  from  other  portions  of  the 
evidence.    Jones,  79^30. 

The  evidence  was  that  the  prisoner  had  escaped  from  the  jail  the  day  pre- 
vious to  the  homicide,  where  he  had  been  confined  on  a  charge  of  larceny; 
that  the  deceased,  an  acting  constable  and  deputy  sheriff,  went  at  night  with 
^  posse  to  arrest  him  and  sat  down  in  the  edge  of  a  path  near  prisoner's  house; 
that  the  prisoner  came  along  the  path  and  was  commanded  by  defendant  to 
"halt  and  give  an  account  of  yourself,*'  when  he  fired  and  killed  deceased; 
that  it  was  a  dark  night,  but  the  prisoner  could  have  seen  the  sheriff's  posse  : 
Held,  that  it  was  error  to  refuse  to  charge  **that  if  deceased  did  not  make 
known  to  prisoner,  and  prisoner  did  not  know  he  was  an  officer,  the  offence 
was  manslaughter."    Alford,  80-445. 

The  state  offered  in  evidence  the  declarations  of  the  prisoner  **that  he  had 
killed  him  (the  deceased)  in  self-defence,  that  he  had  got  a  gun  at  one  F.'s  and 
shot  him  at  C.'s,"  and  that  "he  had  shot  him  through  and  through,  and  cut 
his  way  out;  that  G.  (the  deceased)  and  his  crowd  had  waylaid  him  on  the 
road  near  Y.'s,  and  he  had  cut  his  way  out."  Held,  that  it  was  error  to  charge 
"  that  there  was  no  evidence  that  the  deceased  and  others  were  banded 
together  at  C.'s  for  the  purpose  of  taking  the  life  of  the  prisoner."  McKin- 
sey,  80-458. 

Where  the  evidence  shows  that  the  prisoner  could  have  escaped  the  threat- 
ened violence  of  the  deceased,  but  slew  him  in  the  difficulty  which  ensued,  an 
instruction  that  "if  the  prisoner  was  so  situated  that  he  could  escape,  but  pre- 
ferred to  shoot  rather  than  escape,  he  would  at  least  be  guilty  of  manslaugh- 
ter," is  proper.    Kennedy,  91-572. 

There  was  some  evidence  tending  to  show  that  deceased,  who  interfered  to 
prevent  the  prisoner  from  killing  another,  was  killed  accidentally,  and  the  court 
instructed  the  jury  that,  "if  one  is  about  to  do  an  unlawful  act,  and  a  third 
party  interferes  to  prevent  it  and  is  killed,  it  is  murder":  Held,  that  this 
instruction  was  erroneous,  since  if  the  killing  was  accidental  it  was  not  murder. 
Shirley,  64-610. 

It  is  error  for  the  court,  on  disagreement  of  the  jur3%  to  charge  the  jury 
a  second  time  in  the  absence  of  the  prisoner.    Blackwelder,  61  (Phil.  Law),  38. 

A  witness  testified  that  while  a  fight  was  going  on  between  two  other  per- 
sons near,  deceased  passed  by  witness,  and  immediately  the  prisoner  passed 
witness  going  toward  the  deceased;  that  in  a  short  time  he  saw  prisoner 
leaving  deceased,  and  saw  blood  running  from  deceased,  and  that  the  prisoner 
ran;  that  the  deceased  had  nothing  to  do  with  the  fight  going  on  between  the 
other  two  persons;  that  the  prisoner  approached  deceased  coolly  and  slowly, 
but  the  witness  did  not  see  prisoner  after  he  passed  until  he  saw  him  running 
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off:    Held^  that  it  was  error  to  charge  the  jury  that,  if  they  believed  the  wit- 
ness, the  fact  of  the  slaying  was  proved.    Locke,  77-481. 

It  is  not  error  to  charge  the  jury  that  "where  the  prisoner  comes  to  show 
his  matters  of  excuse  or  mitigation,  he  is  not  required  to  prove  these  matters 
beyond  a  reasonable  doubt,  but  he  is  required  to  prove  them  to  the  satisfaction 
of  the  jury;  but  the  degree  of  proof  is  not  so  far  relaxed  that  he  may  establish 
his  matters  of  excuse  or  mitigation  by -a  bare  preponderance  of  proof,  but  must 
do  so  to  the  satisfaction  of  the  jury."    Garland,  90-668. 

It  is  not  error  for  the  court  to  assume  that  as  true  which  the  prisoner  in  his 
defence  has  treated  as  true;  as  where  a  prisoner  indicted  for  murder  does  not 
pretend  that,  if  guilty  of  the  homicide,  he  is  guilty  of  anything  but  murder, 
but  relies  solely  on  the  ground  that  he  is  not  guilty  of  the  homicide.  Rash, 
34  (12  Ired.),  382. 

The  prisoner  and  deceased  quarrelled  and  both  evinced  a  willingness  to  fight, 
but  were  prevented  by  others;  the  prisoner  went  off,  but  came  back,  when 
deceased  presented  a  loaded  gun  and  commanded  him  to  stand;  the  prisoner 
then  went  into  a  house  near  by  but  out  of  sight  of  deceased,  and  procured  his 
gun  and  returned  to  the  deceased  who  immediately  fired  upon  and  slightly 
wounded  the  prisoner;  deceased  then  sat  his  gun  down,  and  the  prisoner  then 
fired  and  killed  him:  Held^  no  error  to  charge  that  if  the  jury  believed  the 
evidence,  the  prisoner  was  guilty  of  manslaughter.     Crane,  95-620. 

An  instruction  that  the  jury  must  be  satisfied  that  deceased  was  killed  by  a 
pistol  shot,  without  instructing  them  that  the  pistol  was  a  deadly  weapon,  is 
not  error  when  no  question  as  to  the  character  of  the  weapon  was  made  on  the 
trial.     Brewer,  98-607. 

On  indictment  for  murder,  the  state's  evidence  showed  that  the  prisoner  was 
asked  by  deceased  if  the  prisoner  did  not  haVe  a  man  with  him  under  arrest; 
whereupon  the  prisoner  immediately  shot  and  killed  deceased.  The  evidence 
for  the  prisoner  showed  that  deceased  met  the  prisoner  in  the  road,  called  him 
a  damned  horse  thief,  and  at  the  same  time  dropped  the  muzzle  of  a  loaded 
rifle  upon  the  prisoner's  bowels;  that  the  prisoner  endeavored  unsuccessfully 
to  wrench  it  from  deceased;  that  all  during  the  scujfie  deceased  was  trying  to 
shoot  the  prisoner;  and  that  being  unable  to  disarm  deceased,  the  prisoner  shot 
him  with  a  pistol  and  killed  him.  The  court  charged  the  jury  that  the 
case  was  murder  or  no  crime,  as  they  should  believe  the  testimony  of  the  state 
or  of  the  prisoner,  and  that  the  killing  with  a  deadly  weapon  being  proven  or 
admitted,  the  burden  of  showing  mitigating  circumstances  was  on  the  pris- 
oner, who  must  establish  them  to  the  satisfaction  of  the  jury:  Held^  no  error. 
Byers,  100-512. 

Where  the  bill  charges  that  the  killing  was  done  with  a  rock,  it  is  not  error 
to  charge  the  jury  that  it  is  sufficient  if  the  killing  was  done  with  a  rock  "or 
other  missile. ' '    Speaks,  94-865 . 
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Where  there  is  a  conflict  of  testimony  which  leaves  the  case  in  doubt^  and 
the  judge  uses  language  in  his  charge  to  the  jury  which  may  be  subject  to  mis- 
apprehension and  is  calculated  to  mislead,  a  new  trial  will  be  ordered.  Rogers, 

93-523- 

Where  three  persons  are  on  trial  for  murder,  and  the*  declarations  of  one  of 
them,  not  made  in  the  presence  of  the  other  two,  are  received  as  evidence 
against  the  one  making  the  statement,  and  the  court  distinctly  remarks  in 
the  hearing  of  the  jury  that  such  declarations  are  not  evidence  against  the 
other  two,  and  that  the  jury  would  be  so  instructed,  but  the  judge  fails  to 
notice  it  in  his  charge,  and  counsel  for  the  prisoners  fail  to  call  attention  to  it, 
such  remark  of  the  judge  will  be  held  as  equivalent  to  an  instruction.  Kil- ' 
gore,  93-533.  ' 

On  indictmet^t  for  murder,  defendant  relied  on  insanity  as  a  defence,  and 
produced  testimony  tending  to  show  that  he  was  laboring,  at  the  time,  under 
an  attack  of  delirium  tretnens;  that  he  was  also  under  the  influence  of  an  over- 
dose of  morphine,  and  that  insanity  was  hereditary  in  his  family:  Held^  that 
an  instruction  omitting  to  present  distinctly  the  effect  of  the  alleged  frenzy 
resulting  from  the  overdose  of  morphine,  especially  when  a  special  instruc- 
tion had  been  asked  on  that  point,  was  erroneous,  and  was  not  cured  by  a  gen- 
eral charge  that  ''insanity  was  a  complete  defence  to  all  criminal  acts  while 
under  its  influence,  whether  permanent  or  temporary,  and  from  whatever 
cause  produced. "    Rippy,  104-752. 

An  instruction  that  if  one  person  inflicts  a  mortal  wound,  and  before  the 
wounded  person  dies,  another  kills  him  by  an  independent  act,  the  former  is 
guilty  of  murder,  is  erroneous,  since  it  involves  the  absurdity  of  saying  that 
the  deceased  was  killed  twice.    Scates,  50  (5  Jones),  420. 

EVIDEKCE. 

Evidence  that  a  state's  witness  received  an  anonymous  letter  about  three 
weeks  before  the  homicide,  the  contents  of  the  letter  tending  to  show 
that  the  writer  was  jealous  of  the  deceased  and  containing  threats  against 
her,  and  that  a  few  days  after  receiving  it  the  witness  asked  the  prisoner 
if  she  wrote  him  a  letter,  to  which  she  replied  she  did,  and  said  she 
hired  a  colored  boy  to  carry  it  to  the  mail,  is  competent  as  tending  to  show 
unfriendly  motive  and  hostile  purpose  of  the  prisoner  towards  the  deceased; 
and  where  the  cross-examination  of  such  witness  manifestly  shows  a  purpose 
to  impeach  him,  it  is  competent  to  strenghtcn  and  corroborate  his  testimony 
by  proving  by  a  colored  boy  that  about  the  time  mentioned  he  carried  a  letter 
to  the  post-office  at  the  request  of  the  prisoner,  who  cautioned  him  not  to  let 
any  one  see  it  except  a  certain  person.    Morton,  107-890. 

A  witness  for  the  state  testified  that  he  was  present  at  the  time  of  the  killing 
and  identified  the  prisoner  as  the  perpetrator  of  the  act.  Soon  after  a  number 
of  persons  assembled  at  the  place,  and,  in  the  presence  of  the  witness, 
accused  persons  other  than  the  prisoner  of  the  crime,  to  which  witness  made 
no  response:  Held^  that  the  silence  of  the  witness  under  such  circumstances 
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was  a  fact  going  to  his  discredit,  and  it  was  error  to  exclude  the  evidence  of  it 
from  the  jury.     Morton,  107-890. 

Where  A,  B  and  C  are  indicted  for  murder,  and  after  a  severance  B  is  tried 
and  convicted,  and  is  then  introduced  by  the  state  as  a  witness  against  A,  he 
may  be  asked,  for  the  purpose  of  contradicting  him,  if  he  did  not  tell  the 
counsel  of  C,  while  conversing  with  him  in  jail,  **  that  he  was  sorry  A  and  C 
were  put  in  jail  for  his  devilment.**    Davidson,  67-119. 

Evidence  that  ** sometime  before  the  deceased  was  killed,'*  a  third  party 
went  in  the  direction  of  the  house  of  the  deceased  with  a  deadly  weapon, 
threatening  to  kill  him,  is  inadmissible.     Davis,  77-483. 

Evidence  that  a  third  party  *'  had  malice  towards  the  deceased,  a  motive  to 
take  his  life  and  the  opportunity  to  do  so,  and  had  threatened  to  do  so,**  is 
inadmissible.     Davis,  77-483. 

The  deceased,  a  woman,  was  found  dead  just  outside  her  house  which  was 
about  a  mile  from  town  and  about  one-fourth  mile  from  a  public  road.  The 
prisoner  previously  had  been  seen  frequently  going  in  the  direction  of  the 
deceased's  house,  and  on  the  afternoon  of  the  day  preceding  the  finding  of  the 
body  was  seen  at  a  place  about  a  quarter  of  a  mile  from  the  house  of  the 
deceased,  after  which  he  went  in  the  direction  of  her  house.  Shortly  after- 
wards he  was  in  town  drinking,  spoke  of  going  to  see  his  "old  gal**  and  of 
having  sexual  intercourse  with  some  woman,  and  was  further  heard  to  say, 

"I  expect  to  kill  some  d d  woman,  and  have  got  money  enough  to  carry 

me  wherever  I  want  to  go.'*  After  his  arrest  splotches  which  had  the  appear- 
ance of  blood  were  found  on  his  clothes,  but  the  tracks  found  near  the  place 
of  the  homicide  did  not  correspond  with  the  prisoner's  foot  He  made  no 
attempt  to  fly:  Held,  that  the  evidence  was  not  sufficient  to  warrant  a  con- 
viction of  murder.     Goodson,  107-798. 

The  prisoner,  shortly  before  his  arrest  on  the  charge  of  murder,  had  been 
apprehended  for  an  assault  on  his  wife;  on  being  arrested  for  murder  he  said 
he  had  already  given  bond  and  expressed  surprise  at  being  again  arrested: 
Held,  that  this  was  not  res  gestce,  and  his  declarations  were  incompetent. 
Moore,  104-743. 

Evidence  that  the  prisoner,  near  the  time  of  the  homicide,  was  engaged  in 
a  disgraceful  quarrel  with  his  wife,  the  deceased  being  present  and  partly  the 
subject  of  the  wrangle,  and  that  prisoner  then  threatened  to  kill  deceased, 
and  was  shortly  thereafter  seen  to  follow  her  in  the  direction  of  the  place 
where  the  mortal  blow  was  given,  is  competent  against  him  to  show  motive 
and  opportunity.     lb. 

Where  the  prisoner  killed  deceased  on  account  of  alleged  improper  intimacy 
between  deceased  and  his  sister,  a  letter  written  by  deceased  to  the  prisoner's 
sister  on  the  night  before  the  homicide,  but  which  was  never  received  by  her, 
is  incompetent  to  prove  any  fact  stated  by  deceased  prior  to  his  death,  or  to 
show  the  state  of  the  affection  of  deceased  towards  her,  and  that  he  intended 
to  marry  her.    Shields,  90-687. 
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When  the  crime  is  shown  to  have  been  committed  by  a  single  person  and 
the  question  is  one  of  identification,  it  is  competent  to  prove  that  another  than 
the  accused  did  the  act;  bat  this  must  be  done  by  proof  direct  to  the  fact,  and 
not  by  admissions  or  conduct  seemingly  in  recognition  of  it.    Gee,  92-756. 

A  witness  who  does  not  know  the  reputation  of  the  accused,  who  was  once  a 
slave,  may  state  what  his  former  master  said  of  him.     lb. 

Where  the  officer  making  the  arrest  is  accompanied  by  two  large,  strong 
men,  unarmed,  and  the  prisoner  is  a  small,  weak  man,  and  no  threats  or  vio- 
lence are  used  and  no  inducements  held  out,  the  confessions  of  prisoner  under 
such  circumstances  cannot  be  excluded  on  the  ground  that  he  was  put  in  fear 
by  force  and  numbers.     Howard,  92-772. 

When  the  evidence  is  that  the  prisoner  and  deceased  had  gone  into  a  bam 
together,  a  vritness  who  passed  the  barn  soon  afterwards  can  testify  to  a  con- 
versation overheard  between  persons  in  the  barn,  although  he  does  not  know 
the  prisoner's  voice,  and  can  only  identify  the  voice  of  deceased.    lb. 

In  case  of  a  conspiracy,  evidence  of  the  acts  and  declarations  of  one  of  the 
conspirators  in  furtherance  of  the  common  purpose,  is  competent,  though 
made  in  the  absence  of  the  others.    Anderson,  92-732. 

Evidence  of  the  acts  and  declarations  may  be  admitted,  in  the  discretion  of 
the  court,  before  proof  of  the  conspiracy,  the  state  undertaking  to  prove  it  at 
a  later  stage  of  the  trial.     lb. 

The  declaration  of  a  conspirator,  at  the  time  of  the  homicide,  who  was  in 
close  proximity  to,  but  not  within  sight  of  the  prisoner,  upon  hearing  a  pistol 
shot,  that  the  prisoner  had  killed  some  one,  is  admissible  in  evidence.    lb. 

Where  a  conspiracy  is  alleged  between  a  person  and  the  prisoner  to  take 
possession  of  a  mine,  in  doing  which  the  homicide  took  place,  the  declarations 
of  such  person,  when  setting  out  to  take  possession  of  the  mine,  as  to  his 
motives  in  doing  so,  are  not  competent  for  the  prisoner.     lb. 

Evidence  is  competent  to  show  that  the  prisoners  had  bad  feeling  against 
deceased  on  account  of  some  disputed  accounts.    Gooch,  94-987. 

Evidence  is  not  competent  on  the  part  of  the  prisoners  that  deceased  kept 
false  accounts  with  other  persons.     lb. 

Evidence  that  the  deceased  bore  malice  toward  the  prisoner  is  incompetent, 
lb. 

Evidence  of  the  moral  character  of  the  deceased  is  irrelevant  unless  it  is  to 
show  that  he  was  a  violent  man,  and  it  is  only  competent  then  when  the  evi- 
dence of  the  homicide  is  wholly  circumstantial,  and  the  character  of  the  trans- 
action is  in  doubt;  or  when  there  is  evidence  that  the  killing  Is  done  in 
self-defence.     lb. 

Where  there  are  several  witnesses  and  the  testimony  is  conflicting,  it  is 
error  for  the  court  to  single  out  a  single  witness  who  is  contradicted  by  others, 
and  charge  the  jury  that  if  they  believe  the  testimony  of  such  witness,  then 
the  prisoner  was  guilty  of  murder.    Rogers,  93-523. 
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A  witness  may  testify  that  he  made  the  same  statement  to  others  before 
going  on  the  stand,  but  cannot  tell  other  things  said  in  the  same  conversation, 
which  were  not  brought  out  on  the  first  examination.    Speaks,  94-865. 

Where  a  prisoner  is  accused  of  murder  by  poisoning  with  strychnia,  it  is 
competent  to  show  that  he  bought  some  of  the  drug  the  previous  year.  Cole, 
94-958. 

Where  an  assault  is  made  at  the  same  time  upon  two  persons,  one  of  whom 
is  killed,  it  is  competent  for  the  survivor  to  testify  to  the  character  and  nature 
of  the  wounds  inflicted  on  him.    Gooch,  94-987. 

Where  the  homicide  is  committed  with  a  knife,  and  the  prisoners  offer  evi- 
dence that  one  of  them  did  not  have  a  knife  on  the  day  of  the  homicide,  it  is 
competent  for  the  state  to  show  that  both  prisoners  were  seen  together  shortly 
before  the  homicide,  and  that  one  of  them  did  have  a  knife.     lb. 

There  was  evidence  tending  to  show  that  the  wound  by  which  the  deceased 
came  to  his  death  was  inflicted  by  a  coupling-pin;  that  a  man,  like  the  prisoner, 
had  been  seen  the  night  of  the  homicide  to  drop  out  of  his  pocket  a  piece  of 
iron  about  the  length  of  a  coupling-pin,  which  he  wrapped  in  a  white  cloth, 
and  that  something  like  iron  rust  was  afterwards  found  on  the  handkerchief  in 
his  pocket:  Held^  that  evidence  that  the  coupling-pin  was  found  near  the 
house  where  the  prisoner  boarded  was  admissible.     Brabham,  108-793. 

The  evidence  established  a  strong  chain  of  circumstances  tending  to  show 
that  the  prisoner  killed  his  wife  by  choking  her  and  then  throwing  her  in  the 
river,  and  there  were  appearances  of  a  struggle  on  the  bank  near  where  the 
body  was  found:  Held^  no  error  to  instruct  the  jury  that  if  the  killing  was 
established,  the  crime  was  murder  or  nothing.    Jones,  98-651. 

On  trial  for  murder,  a  witness  testified  that  immediately  after  the  fatal  shot 
he  heard  a  voice  say,  "  I  have  got  one  of  the  damned  rascals, ''  and  recognized  the 
Aroice  as  that  of  one  of  the  prisoners:  Held^  that  a  declaration  of  the  witness, 
made  soon  after  the  killing,  that  he  *'knew  the  prisoner  killed  deceased,*'  was 
competent  as  in  corroboration  of  the  statement  made  on  the  stand.  Brewer, 
98-607. 

The  evidence  tended  to  show  that  one  of  the  prisoners  fired  the  fatal  shot 
from  an  upper  window  late  at  night;  that  the  other  two  prisoners,  on  the 
approach  of  deceased  and  his  friends,  went  up-stairs  with  their  comrade,  some 
of  them  having  pistols;  that  the  firing  immediately  commenced,  and  that  the 
prisoners  were  making  a  common  cause:  Held^  no  error  to  refuse  to  charge 
that  there  was  no  evidence  to  go  to  the  jury  that  the  two  were  present  in  the 
room  when  the  shooting  was  done.    Brewer,  98-607. 

The  evidence  tended  to  show  that  the  prisoner  had  slight  motive  to  kill 
deceased,  and  that  he  had  made  indefinite  threats  against  him;  that  his  tracks 
were  seen  as  if  going  from  the  place  where  the  body  of  deceased  was  found 
towards  the  house  from  which  he  was  taken,  but  the  tracks  were  not  measured, 
nor  did  it  appear  that  the  prisoner's  feet  were  at  all  peculiar,  nor  did  the  wit- 
ness say  why  she  knew  the  tracks  were  his.    On  the  night  of  the  homicide  the 
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prisoner  was  in  the  bouse  with  others  and  appeared  to  be  uneasy  and  anxious, 
and  exclaimed  without  apparent  cause,  ''Great  God!  boys,  I*m  going  to  leave 
this  country."  He  gave  no  reason  for  this  exclamation,  and  next  morning  he 
demanded  the  wages  due  him  and  seemed  anxious,  but  did  not  fly:  Held^  that 
the  evidence  was  insufficient  to  ^e  submitted  to  the  jury.    Brackville,  106-701. 

It  is  not  error  to  permit  a  witness  who  arrestSd  defendant  to  testify  that  on 
the  way  to  the  guard-house  defendant  asked  witness  to  shoot  him,  and  seemed 
furious.    Jacobs,  106-695. 

Pending  the  trial,  the  prisoner  was  placed  in  the  asylum  upon  a  verdict  that 
he  was  insane,  but  was  afterwards  put  on  trial  and  pleaded  '*  not  guilty,*'  and 
there  was  some  evidence  that  the  insanity  was  feigned:  Held,  that  it  was  not 
error  to  permit  the  state  to  ask  the  prisoner,  who  was  examined  as  a  witness 
in  his  own  behalf,  *•  why  he  played  off  crazy."    Pritchett,  106-667. 

In  such  case  it  was  not  error  to  permit  the  superintendent  of  the  asylum  to 
testify  as  to  the  mental  condition  of  defendant  while  in  the  asylum.    lb. 

On  a  trial  for  murder,  there  was  much  evidence  as  to  whether  tlye  ball  extrac- 
ted from  the  body  of  the  deceased  was  a  32  or  38  calibre.  Defendant  proposed 
to  prove  that  another  person,  who  was  arrested  with  him  shortly  after  the 
homicide,  sent  by  witness  and  got  his  pistol  which  was  a  32  calibre;  that 
defendant  also  sent  witness  and  got  defendant's  pistol  which  was  a  38  calibre, 
and  also  proposed  to  prove  by  the  witness  what  was  said  and  done  at  the  coro- 
ner's inquest  in  respect  to  the  two  pistols:  Held,  that  such  evidence  was 
incompetent,  since  it  tended  only  very  vaguely  and  indirectly  to  show  that 
another  person  killed  deceased,  and  evidence  in  such  cases  must  be  direct  to 
the  fact.     Pritchett,  106-667. 

The  evidence  was  that  deceased  was  probably  slain  while  chasing  a  hog,  and 
to  connect  the  prisoner  with  the  homicide  the  state  was  allowed  to  prove  a 
declaration  by  her  that  '*  the  hog  was  bruised,  and  when  salted  down  after  it 
was  killed  was  nice,  clean  meat,  but  that  when  she  put  it  in  warm  water,  it 
would  look  like  clotted  blood*':  Held,  that  such  testimony,  standing  alone, 
was  irrelevant.    Mikle,  81-552. 

After  proof  that  the  deceased  kept  money  about  him  and  was  robbed  on  the 
night  of  the  murder,  the  declaration  of  the  prisoner,  made  twelve  months 
before  the  homicide,  to  the  effect,  "  Don't  you  reckon  if  any  one  was  to  run  in 
on  old  man  Autrey  (the  deceased],  he  would  get  a  handfuU  of  money?**  is 
competent  against  him  as  tending  to  fix  him  with  a  knowledge  of  the  reputa- 
tion that  deceased  kept  money  in  his  house.    Howard,  82-623. 

Where  the  testimony  is  entirely  circumstantial,  evidence  that  the  prisoner 
went  to  the  room  of  witnesses  about  12  o'clock  on  the  night  of  the  homi- 
cide,' which  was  about  one  hour  after  it  occurred;  that  his  actions  there  were 
unnatural,  that  he  spoke  hurriedly  and  in  a  low  tone,  and  that  his  hand  trem- 
bled and  he  seemed  nervous,  when  taken  in  connection  with  the  other  facts 
tending  to  show  defendant's  guilt,  is  competent    Brabham,  108-793. 
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The  rejection  of  competent  testimony  is  not  ground  for  a  new  trial  when 
the  record  shows  that  afterwards  the  rejected  evidence  was  admitted.  Ander- 
son, 101-758. 

On  trial  for  murder,  the  evidence  showed  that  the  prisoner  and  his  brother 
went  to  the  house  of  deceased  (their  father)  in  his  absence;  that  prisoner 
complained  to  deceased's  wife  of  the  conduct  of  a  younger  brother  and 
threatened  to  whip  him,  and  expressed  bad  feelings  towards  the  father;  that 
he  and  his  brother  then  sharpened  their  knives,  and  the  brother  said,  "Some 
one  win  he  surprised  to-night,"  to  which  prisoner  assented;  that  afterwards, 
when  the  father  arrived,  a  quarrel  began  between  him  and  the  prisoner,  a  fight 
ensued  in  which  the  father  was  killed  by  a  stab;  the  evidence  as  to  the  cir- 
cumstances of  the  fight  and  whether  the  prisoner  acted  in  self-defence  was 
conflicting,  and  it  further  appeared  that  he  uttered  heartless  expressions 
towards  his  father  after  the  fatal  blow:  Held^  (i)  that  the  declaration  of  the 
brother  to  the  prisoner  while  sharpening  their  knives  was  competent;  (2)  that 
a  charge  that  if  the  provocation  was  slight  and  the  prisoner  used  excessive 
force  he  was  guilty  of  murder  was  correct.    Ellis,  101-765. 

Where  three  persons  are  jointly  indicted  for  murder  and  one  of  them  joins 
the  state  in  the  prosecuticm  of  one  of  the  others,  it  is  not  error  to  receive  evi- 
dence introduced  by  the  first  against  the  second,  though  such  evidence  also 
implicates  the  third,  when  the  court  instructs  the  jury  that  they  must  consider 
the  evidence  only  as  against  the  second  and  not  as  against  the  third.  Collins, 
70-241. 

Where  a  witness  states  on  cross-examination  that  she  **did  not  tell  Mrs.  L* 
on  the  day  of  the  homicide  that  the  deceased  was  sitting  up,  and  she  did  not 
think  he  was  hurt  as  bad  as  he  pretended  to  be,'*  the  state  calling  out  such 
evidence  is  bound  by  it,  and  cannot  call  Mrs.  L.  to  contradict  the  statement. 
Elliott,  68-124. 

A  witness  may  give  the  whole  of  a  conversation  which  took  place  between 
him  and  the  prisoner  on  the  day  after  the  alleged  homicide,  although  in  that 
conversation  the  witness,  in  answer  to  questions  asked  by  the  accused,  ex- 
presses the  belief,  giving  the  reason  for  such  belief,  that  the  prisoner  commit- 
ted the  homicide.    Williams,  68-60. 

Where  a  principal  and  an  accessory  are  tried  separately,  though  on  the 
same  indictment,  evidence  of  the  conviction  of  the  principal  is  not  admissible 
on  the  trial  of  the  accessory  unless  judgment  has  been  first  rendered  against 
the  principal.    Duncan,  28(6  Ired.),  98. 

Where  the  prisoner  proves  a  sufficient  legal  provocation  at  the  time  to  exten- 
uate the  homicide,  it  is  not  competent  to  prove,  in  order  to  show  that  the  kill- 
ing was  not  on  the  immediate  provocation,  but  from  previous  malice,  that  the 
prisoner,  a  year  or  a  month  previously,  had  declared  his  intention  to  kill  two 
or  three  men,  it  being  admitted  that  he  had  no  reference  in  such  threats  to  the 
deceased  as  one  of  those  men.    Barfield,  29  (7  Ired.),  299. 

The  testimony  of  a  grand  juror  that  the  prisoner  was  summoned  before  the 
grand  jury  while  they  were  engaged  in  an  inquiry  as  to  the  perpetrator  of  the 
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homicide,  and  that  the  prisoner  then  charged  another  person  with  the  killing, 
and  betrayed  unusual  anxiety  to  fix  it  upon  him,  is  competent.  Bronghton, 
29  (7  Ired.),  96. 

Evidence  that  prisoner's  wife  had  been  in  the  habit  of  committing  adultery 
with  the  deceased,  he  not  having  caught  them  in  the  act  at  the  time  of  the 
homicide,  is  inadmissible,  because  if  admitted  it  would  not  extenuate  the 
offence.    John,  30  (8Ired.)i  330. 

On  indictment  of  a  husband  for  killing  his  wife,  the  state  has  a  right  to 
prove  a  long  course  of  ill  treatment  by  the  husband  toward  the  wife  for  the 
purpose  of  showing  malice.     Rash,  34  (12  Ired.),  382. 

Where  the  killing  is  charged  to  have  been  done  with  a  piece  of  plank,  evi- 
dence that  a  witness  saw  deceased  wearing  a  brown  wool  hat  on  the  evening 
before  the  killing  at  night,  and  on  the  next  morning  after  the  killing  he  found 
strands  of  fine  brown  wool  upon  a  stick  which  was  picked  up  at  the  place  of 
the  homicide,  and  with  which  there  was  evidence  tending  to  prove  the  killing 
was  done,  is  properly  admitted.    Weddington,  103-364. 

Proof  that  a  written  paper  found  near  the  body  of  the  deceased  had  been 
given  to  the  prisoner's  son  for  the  use  of  his  fathelf  is  a  sufficient  ground  to 
permit  the  paper  to  go  to  the  jury,  with  instructions  to  disregard  it  unless  sat- 
isfied that  it  actually  came  to  the  prisoner's  possession.  Arthur,  13  (2  Dev.), 
217. 

Declarations  of  a  prisoner  made  after  the  commission  of  the  alleged  crime 
are  not  admissible  in  evidence  for  him,  not  even  in  support  of  insanity  as  a 
defence,  unless  they  form  a  part  of  the  r^  gesUs  to  some  act  which  is  admit- 
ted in  evidence.     Vann,  82-631. 

Where  a  person  suspected  of  murder  is  arrested  and  brought  before  a  jury 
of  inquest  as  a  witness  and  subjected  to  a  rigid  examination,  such  examination 
is  not  competent  evidence  against  him  on  the  trial.  Young,  60  (Winst. 
Law),  126. 

Afler  establishing  the  fact  that  the  prisoner  and  deceased  sold  about  100 
pounds  of  cotton  in  town  on  a  certain  day,  and  that  on  the  way  home  they 
quarreled  about  a  small  sum  of  money  which  deceased  alleged  the  prisoner 
owed  him,  and  that  the  killing  was  done  on  the  night  of  the  same  day,  the 
state  was  allowed  to  prove  by  a  witness  that  on  the  same  night  about  midnight 
he  found  that  about  100  pounds  of  cotton  had  been  stolen  from  his  cotton  house, 
that  early  next  morning  he  found  tracks  there  which  he  recognize.d  as  those  of 
the  deceased  and  the  prisoner's  wife,  which  were  joined  about  twenty-five  yards 
from  the  cotton  house  by  the  tracks  of  a  man,  but  whose  he  could  not  tell, 
and  that  the  tracks  turned  into  a  path  leading  toward  the  house  of  the  pris- 
oner. The  theory  of  the  state  was  that  deceased  and  the  prisoner  were  asso- 
ciated in  the  larceny  of  the  cotton,  and  that  the  prisoner's  motive  to  slay  the 
deceased  was  to  prevent  his  being  a  witness  against  him  in  the  event  he  should 
be  charged  with  the  offence:  Held^  that  the  evidence  as  to  the  larceny  of  the 
cotton  was  incompetent,  as  being  evidence  of  a  collateral  fact  not  sufficiently 
connected  with  the  main  issue.     Brantley,  84-766. 
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In  order  to  show  that  the  prisoner  had  a  motive  for  killing  deceased  where 
the  evidettce  is  circumstantial,  it  is  competent  for  the  state  to  introduce  the 
record  of  an  indictment  for  larceny  pending  against  the  prisoner  and  others, 
and  also  to  prove  that  the  deceased  was  implicated  in  the  same,  but  was  omit- 
ted from  the  indictment  for  having  turned  state's  witness.    Morris,  84-756. 

The  statements  of  bystanders  made  immediately  after  a  homicide  has  been 
committed,  are  not  admissible  in  evidence.     Dunlop,  65-2SS. 

Where  three  prisoners  are  on  trial  charged,  as  principals  or  accessories,  with 
the  same  offence,  the  declarations  of  one,  not  made  in  the  presence  of  the  other 
two,  are  evidence  against  him.    Kilgore,  93-533. 

Evidence  that  a  third  person  had  malice  toward  the  deceased,  a  motive  to 
take  his  life,  opportunity  to  do  so,  and  had  threatened  to  do  so,  is  inadmissi- 
ble.    Lambert,  93-618. 

In  support  of  an  allegation  by  the  state  that  one  of  two  prisoners  on  trial 
for  murder  killed  the  deceased  in  pursuance  of  a  common  design  between  him 
and  the  other  prisoner,  it  was  shown  that,  some  two  or  three  months  before  the 
homicide,  the  prisoners  M.  and  H.  referred  to  deceased  as  *'a  damned  ras- 
cal;" that  on  the  day  of  the  homicide  the  prisoner  H.  had  a  quarrel  with 
deceased  in  the  presence  of  M.;  that  after  said  quarrel  and  on  the  same  day 
H.  declared  in  the  presence  of  M.  that  if  deceased  would  fight  with  him  he 
would  kill  him;  that  some  hours  later  deceased,  on  his  way  home  from  the 
scene  of  the  quarrel,  stopped  on  the  road  in  front  of  prisoner  H.*s  house  and 
engaged  in  a  contention  with  another  party;  that  thereupon  prisoners  came 
out  to  the  road,  and  H.  at  once  charged  deceased  with  having  sworn  to  a  lie 
against  him,  and  called  to  M.  to  **  step  up  "  to  deceased  to  prove  it;  that  M. 
did  '*  step  up  "  as  directed,  whereupon  deceased  knocked  him  down  upon  his 
knees,  M.  crying  out,  *'Boys,  don't  let  him  kill  me;"  that  H.  then  drew  a  pis- 
tol and  said,  'Take  care,  I'll  shoot  him,"  about  which  time  M.  drew  a  knife  and 
from  his  recumbent  position  gave  deceased  a  fatal  stab:  Ugldt  that  such  evi- 
dence was  properly  submitted  to  the  jury  as  evidence  of  the  common  design 
alleged,  and  of  malice  on  the  part  of  both  prisoners.     Matthews,  80-417. 

The  declaration  of  a  third  party  that  he  shot  the  deceased  is  inadmissible. 
Boon,  80-461. 

Evidence  that  another  person  borrowed  a  pistol,  saying  deceased  had  shiv- 
ered his  arm  and  he  was  going  to  hunt  him  up,  and  that  such  person  absented 
himself  thereafter,  and  did  not  return  until  after  prisoner  had  been  convicted 
of  the 'murder  of  deceased  on  a  former  trial,  is  inadmissible.    Jones,  80-415. 

Where  the  evidence  is  circumstantial,  each  circumstance  must  be  as  distinctly 
proved  as  if  the  whole  case  turned  upon  it,  and  each  circumstance  so  proved 
must,  taken  in  connection  with  the  other  circumstances,  Und  to  prove  defend- 
ant's guilt    Messimer,  75-385. 

Where  the  prisoner  relies  on  insanity  as  a  defence,  but  there  is  no  evidence 
that  he  had  ever  exhibited  any  sign  of  insanity,  evidence  that  some  of  his 
nncles  and  aunts  were  insane  is  inadmissible.    Cunningham,  72-469. 
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On  indictment  of  a  mother  for  infanticide,  it  is  error  to  permit  a  witness  to 
relate  a  statement  made  by  the  mother  of  the  prisoner  in  her  presence  that 
the  prisoner  **had  a  child  this  way  before  and  put  it  away,"  to  which  the  pris- 
oner made  no  reply.    Shuford,  69-486. 

Dying  declarations — ^when  judge's  decision  reviewable. — ^The  decision  of  the  trial 
judge  as  to  the  admissibility  of  the  declarations  of  a  deceased  person, 
made  just  before  death,  comprises  a  decision  both  of  fcLct  and  of  law.  Of  fact  ^ 
as  to  what  were  the  declarations,  and  as  to  the  circumstances  under  which  they 
were  made.  Of  law ^  as  to  whether  the  declarations  were  admissible  alone  or 
in  connection  with  the  circumstances.  On  the  former  his  decision  is  final;  on 
the  latter  it  is  subject  to  review.     Williams,  67-12. 

Bestrieted  to  the  act  of  killing. — Dying  declarations  must  be  restricted  to  the 
act  of  killing  and  the  circumstances  immediately  attending  the  act  and  form- 
ing a  part  of  the  res  ^^j/^y.— Shelton,  47  (2  Jones),  360. 

Only  admissible  when  declarant  could  have  testified  to  same  thing. — The  dying 
declaration  of  the  deceased,  who  was  shot  at  night  in  a  house  from  the  outside 
throvgh  an  aperture  in  the  logs,  that  ''It  was  E.  W.  who  shot  me,  though  I  did 
not  see  him,*'  is  inadmissible,  since  it  was  the  expression  of  an  opinion  of  the 
deceased  as  to  the  identity  of  his  assailant  with  the  prisoner,  which  opinion 
was  not  the  direct  result  of  observation  through  any  of  his  senses,  and  d3dng 
declarations  are  only  admissible  where  the  declarant  could  have  been  compe- 
tent to  testify  to  the  same  thing  if  sworn  in  the  case.  Distinguishing  State  v. 
Arnold,  13  Ired.,  184.    Williams,  67-12. 

When  declarations  made  not  in  extremis  competent. — Where  the  declarations  of 
the  deceased  have  been  offered  in  evidence,  and  an  attempt  has  been  made  on 
the  other  side  to  destroy  the  effect  of  such  declarations  by  showing  the  bad 
character  of  the  deceased,  the  state,  for  the  purpose  of  corroborating  the  evi- 
dence, may  prove  that  deceased  made  other  declarations  to  the  same  purport 
a  few  moments  after  he  was  stricken,  though  it  did  not  appear  that  he  was 
then  under  the  apprehension  of  immediate  death.    Thomason,  46  (i  Jones),  274. 

Declarations  made  beibre  or  after  deceased  said  he  should  die. — It  makes  no  dif- 
ference whether  the  declarations  were  made  before  or  after  deceased  said  he 
was  bound  to  die,  where  the  declarations  were  made  in  the  same  conversation 
in  which  he  said  he  would  die,  and  there  is  no  suggestion  that  there  was  any 
material  change  in  his  condition,  or  that  he  became  suddenly  worse.  Peace, 
46  (I  Jones),  251.  * 

Subsequent  hope  of  recovery. — If  the  deceased,  at  the  time  he  made  the  declara- 
tions, was,  in  fact,  in  a  condition  to  make  them  comp^nt  evidence,  a  hope  of 
recovery  at  a  subseqnent  time  would  not  render  them  incompetent.  Tilgh- 
man,  33  (11  Ired.),  513. 

Hot  necessary  that  deceased  skould  be  in  the  very  act  of  dying. -^In  order  to 
make  the  declarations  of  a  deceased  person  evidence  as  ''dying  declarations,'' 
it  is  not  necessary  that  the  person  should  be  in  the  very  act  of  dying;  it  is 
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sufficient  if  he  be  under  the  apprehension  of  impending  dissolution,  when  all 
motive  for  concealment  or  falsehood  is  presumed  to  be  absent,  and  the  party 
is  in  a  position  as  solemn  as  if  an  oath  had  been  administered.  Tilghman, 
33  (Hired.),  513. 

Declarations  of  wift  klUed  by  hubaad  as  to  her  adultery. — On  indictment  of  a 
husband  for  killing  his  wife,  evidence  of  the  declarations  of  the  deceased  wife 
that  she  had  been  guilty  of  adultery  is  irrelevant,  besides,  the  rejection  of  such 
testimony  could  do  the  prisoner  no  harm,  since  it  would  have  gone  strongly  to 
prove  the  malice  charged.    Rash,  34  (12  Ired.),  382. 

Declarations  made  before  the  killing.— Declarations  of  the  deceased  to  a  witness, 
who  met  her  a  few  miles  from  the  place  where  she  was  murdered,  that  she 
expected  to  meet  the  prisoner  at  the  place  whither  she  was  going  and  where 
she  was  killed,  are  not  admissible  against  the  prisoner.  Dula,  6t  (Phil.  Law), 
211. 

Lasgnage  of  physician  calculated  to  excite  hope. — Where  deceased' states  repeat- 
edly, "I  am  bound  to  die,  I  am  shot  in  the  side  and  back  and  am  bleeding 
internally,*'  and  then  states  that  he  was  shot  by  the  prisoner,  and  died  of  the 
wounds  in  a  few  days  afterwards,  such  statements  are  admissible  as  dying  dec- 
larations, notwithstanding  that  a  physician,  between  the  time  the  declaratton 
was  made  and  the  death,  used  language  to  the  deceased  calculated  to  inspire 
the  hope  of  recovery.     Mills,  91-581. 

Admissible  as  corroborative. — Where  there  is  evidence  tending  to  contradict 
the  dying  declarations  of  the  deceased,  it  is  competent  for  the  state  to  prove 
that  he  made  similar  statements  immediately  after  the  fight,  though  it  did  not 
appear  that  he  was  then  under  the  apprehension  of  immediate  death.  Black- 
bum,  80-474. 

A  declaration  of  the  deceased  that  he  was  afraid  another  person  than  the 
prisoner  would  kill  him,  is  incompetent.     Patrick,  48  (3  Jones),  443. 

Evidence — experts. — A  physician  who  qualifies  himself  in  other  respects  is  not 
precluded  from  testifying  as  an  expert  because  he  has  not  been  examined  by 
the  state  board  of  medical  examiners.     Speaks,  94-S65. 

Where  the  prisoner,  on  indictment  for  murder  by  poisoning,  stated  at  the 
time  of  the  death,  that  the  deceased  had  had  a  similar  attack  some  years  before 
for  which  a  certain  physician  attended  her,  the  physician  is  a  competent  wit- 
ness to  give  an  account  of  such  previous  illness.     Cole,  94-958. 

An  expert  may  be  asked  his  opinion,  based  on  evidence  already  offered,  if 
the  jury  believe  such  evidence.  Such  opinion  must  not  be  the  positive  opin- 
ion of  the  expert,  foun^pd  on  his  own  observation  and  the  testimony  of  others, 
but  must  be  wholly  contingent  upon  the  facts  as  the  jury  shall  find  them  to 
be.    lb. 

A  physician  testifying  as  an  expert  may  be  asked  this  question:  "Assuming 
that  the  jury  should  believe  that  the  prisoner  and  deceased  were  about  the 
same  height,  and  that  the  pistol  was  fired  by  the  prisoner  in  the  manner  and 
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position  testified  to  by  the  state's  witnesses,  what,  in  your  opinion,  would  have 
been  the  range  of  the  shot  after  entering  the  skull,  taking  into  consideration 
the  bone,  muscles  and  other  substances  of  the  head?"  Distinguishing  State  v. 
Bowman,  78-509,    Keene,  100-509. 

On  the  trial  for  infanticide,  where  it  appeared  that  there  were  no  marks  of 
violence  on  the  child,  it  was  not  erroneous  to  admit  the  testimony  of  an 
expert  that  there  were  several  modes  of  causing  death  without  leaving  on  the 
body  any  evidence  of  violence.     Morgan,  95-641. 

Any  person  who  has  opportunities  of  knowing  and  observing  a  person  whose 
sanity  is  disputed,  may,  whether  expert  or  not,  give  an  opinion,  based  on  such 
knowledge  or  information,  as  to  his  sanity.     Potts,  100-457, 

Experts  alone  can  give  an  opinion  upon  facts  shown  by  others,  assuming 
them  to  be  true.     Potts,  100-457. 

A  physician  testif^'ing  as  an  expert  may  state  his  opinion,  based  on  the  evi- 
dence and  assuming  it  to  be  true,  as  to  whether  the  throat  of  the  deceased, 
who  was  found  in  the  woods  about  three  months  after  the  killing,  was  cut 
with  a  knife  or  torn  by  beasts,  though  he  admits  that  he  has  never  seen  or 
read  of  a  case  of  the  sort.     Clark,  34  (12  Ired.),  151. 

A  witness,  not  an  expert,  may  testify  that  the  measurement  of  certain  tracks 
corresponded  with  the  boot  of  the  prisoner  in  size  and'  shape,  though  the 
measurements  and  comparisons  were  made  in  the  absence  of  the  prisoner,  and 
without  notice  to  him.     Morris,  84-756. 

There  being  evidence  that  the  deceased  came  to  his  death  by  the  infliction 
of  whippings  by  the  prisoner,  whilst  the  latter  insisted  that  the  death  was 
caused  by  a  bum,  of  which  there  was  an  appearance  qn  the  abdomen,  the  testi- 
mony of  a  physician,  an  expert,  that  in  his  opinion  the  burn  was  inflicted  after 
death,  is  admissible.     Harris,  63-i. 

In  such  case  it  is  competent  for  the  prisoner  to  show  that  deceased  said  he 
had  a  large  burn  on  his  abdomen,  such  declarations  being  admissible  as  natu- 
ral evidence.     lb. 

It  is  error  to  allow  a  witness  to  testify  as  an  expert,  the  defendant  objecting, 
without  any  preliminary  examination  of  his  opportunities  for  acquiring  pro- 
fessional knowledge  and  skill,  and  defendant  is  entitled  to  the  benefit  of  his 

« 

objection  in  the  supreme  court,  though  he  failed  to  state  the  particular  ground 
of  his  objection  in  the  court  below.    Secrest,  80-450. 

On  a  trial  for  murder  by  poisoning,  a  physician  stated  that  he  had  heard  the 
statements  of  the  witnesses  as  to  the  circumstances  immediately  preceding  the 
illness  of  the  deceased,  and  the  appearance  and  condition  of  the  body  imme- 
diately after  death,  and  could  therefrom  form  an  opinion  as  to  the  cause  of 
death,  and  was  thereupon  permitted  to  testify  what,  in  his  opinion,  was  the 
cause  of  death:  Held^  that  the  opinion  of  the  expert  thus  expressed,  based  on 
the  testimony  of  the  witnesses,  assuming  the  truthfulness  and  accuracy  of  the 
same,  and  not  founded  on  facts  within  the  personal  knowledge  and  observa* 
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tion  of  the  expert,  or  upon  the  hypotJiesis  of  the  finding  of  the  jury,  was  not 
admissible.     Bowman,  7S-509. 

On  indictment  for  murder  by  poison,  a  medical  expert,  who  states  that  he 
can  tell  the  ingredients  of  the  bottle  containing  the  poison  administered  from 
its  smell,  taste  and  appearance,  may  giye  his  opinion  as  to  what  the  mixture 
is  composed  of  and  its  e£fect  upon  a  woman  in  pregnancy  and  the  danger  to 
life,  though  he  has  made  no  chemical  analysis.     Slagle,  83-630. 

£vldenc»— confessions. — The  prisoner  was  a  witness  upon  the  coroner *s  inquest, 
and  denied  all  knowledge  of  the  alleged  homicide,  but  within  three  or  four 
hours  afterwards  was  arrested  as  one  of  the  guilty  parties,  and  then  proposed 
to  tell  all  she  knew  about  the  homicide,  and  accordingly  gave  material  evi- 
dence against  herself:  Held^  that  such  confessions  were  voluntary  and  admis- 
sible.   Wright,  61  (Phil.  Law),  486. 

Where  confessions  are  extorted  from  a  prisoner,  and  afterwards,  not  being 
actuated  by  the  influence  that  had  elicited  such  confessions,  he  makes  other 
confessions  of  his  guilt,  the  latter  confessions  are  admissible.  Fisher,  51  (6 
Jones),  478. 

A  prisoner  in  jail  said  to  a  fellow-prisoner,  **If  you  will  not  tell  on  me  I 
will  tell  you  something."  The  other  replied  that  he  would  not  tell,  but  if  he 
did  it  would  make  no  difference,  for  one  criminal  could  not  testify  against 
another.  The  former  then  added,  *'  I  want  to  know  what  to  do,*'  to  which  the 
other  replied  that  if  he  knew  the  circumstances  he  could  tell  him  what  to  do: 
Held^  that  confessions  of  murder  made  thereupon  by  the  former  to  the  latter 
were  admissible.    Mitchell,  61  (Phil.  Law),  447. 

The  prisoner  was  charged  with  infanticide,  and,  during  a /(7.f/-m<?/i^^«  exam- 
ination of  the  body  of  the  infant,  seemed  very  much  excited.  The  examina- 
tion being  finished,  and  the  verdict  of  the  jury  having  been  rendered  against 
her,  the  prisoner,  in  answer  to  questions  put  by  the  foreman  of  the  jury,  con- 
fessed her  crime.  * '  The  coroner  cautioned  her  after  the  first  question  was  put, 
telling  her  not  to  answer,  it  was  none  of  his  business  and  that  her  answers 
might  be  used  against  her":  Held^  that  the  caution  came  too  late,  and  the  con- 
fession having  been  made  under  circumstances  of  such  mental  distress,  was 
inadmissible.    Matthews,  66-106. 

The  prisoner  made  outcry  that  deceased  was  accidentally  burned  to  death, 
and  claimed  that  in  attempting  to  put  out  the  flames  she  burnt  one  of  her 
hands,  but  the  examining  physician  testified  on  the  coroner's  inquest  that 
deceased  was  not  burned  before,  but  after  death,  there  being  no  serum  in  the 
blisters.  The  coroner  then  compelled  the  prisoner  to  unwrap  her  hand,  and 
there  was  no  indication  of  any  burn  upon  it:  Held^  that  evidence  of  the  con- 
dition of  prisoner's  hand  at  the  inquest  was  admissible  on  the  trial,  since  any 
circumstance  tending  to  show  the  guilt  of  the  accused  may  be  proved,  though 
it  is  brought  to  light  by  a  declaration  inadmissible  per  se  as  having  been 
obtained  by  improper  influence.  Distinguishing  State  v.  Jacobs,  5  Jones,  259. 
Garrett,  71-85. 
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Where  the  prisoner  is  pursued  by  three  armed  men,  and  being  arrested,  con- 
fesses his  crime  in  answer  to  questions  accusing  him  of  the  homicide,  such 
confessions  are  inadmissible.     Dildy,  72-325. 

Evidence  of  the  acts  of  persons  accused  of  murder,  as  well  as  their  declara- 
tions, may  be  excluded  when  the  acts  or  confessions  were  the  result  of  the  influ- 
ence of  hope  or  fear,  and  where  the  record  is  silent  on  the  point  whether  the 
trial  judge  determined  the  question  preliminary  to  the  admission  of  such  evi- 
dence as  to  whether  such  acts  or  confessions  were  the  result  of  hope  or  fear 
excited,  it  will  be  presumed  that  he  admitted  the  evidence  without  a  determina- 
tion of  the  preliminary  question,  and  his  action  will  be  reviewed.     Crowson, 

98-595. 

Evidence  of  character  of  the  deceased. — Evidence  of  the  general  character  of  the 
deceased  as  a  violent  and  dangerous  man  is,  as  a  rule,  inadmissible,  but  there 
are  two  exceptions  to  the  rule — 

1.  Where  there  is  evidence  tending  to  show  that  the  killing  may  have  been 
done  from  a  principle  of  self-preservation. 

2.  Where  the  evidence  is  wholly  circumstantial  and  the  character  of  the 
transaction  is  in  doubt.  But  even  in  these  cases  the  character  of  the  deceased 
must  have  been  known  to  the  defendant.    Turpin,  77-473. 

Evidence  as  to  the  general  character  and  habits  of  the  deceased  as  to  tem- 
per and  violence  is  admissible  only  where  the  whole  evidence  as  to  the  hom- 
icide is  circumstantial.     Barfield,  30  (8  Ired.),  344. 

Evidence — ^burden  of  showing^  matters  in  mitigation. — ^The  killing  with  a  deadly 
weapon  being  admitted  or  proved,  the  burden  of  showing  any  matter  in  miti- 
gation,  excuse  or  justification  is  thrown  on  the  prisoner,  and  it  is  incumbent 
on  him  to  establish  such  matter,  not  beyond  a  reasonable  doubt,  nor  by  a  pre- 
ponderance of  the  testimony,  but  to  the  satisfaction  of  the  jury.    Willis,  63-26. 

Evidence —threats. — Evidence  of  a  threat  not  communicated  to  the  prisoner 
before  the  killing,  is  incompetent     Hensley,  94-1021. 

There  was  evidence  of  threats  made  by  deceased  against  defendant  and  com- 
municated to  defendant;  there  was  also  evidence  that  deceased  had  followed 
defendant  to  the  house  and  that  a  rock  was  used  by  deceased  upon  defendant's 
head  during  the  fight,  but  it  did  not  clearly  appear  by  whom  the  rock  was 
introduced  into  the  fight,  tlie  evidence  on  this  point  being  wholly  circumstan- 
tial. The  defendant  oflFered  evidence  of  other  threats  made  by  deceased  but 
not  communicated  to  him:  Heldy  that  the  evidence  of  the  uncommunicated 
threats  was  admissible  to  corroborate  the  evidence  of  communicated  threats, 
to  show  the  state  of  feeling  of  deceased  toward  defendant,  and  the  quo  animo 
with  which  he  pursued  defendant  to  the  house;  and  also  as  one  of  the  circum- 
stances tending  to  show  who  introduced  the  rock  into  the  fight,  the  evidence 
on  that  point  being  wholly  circumstantial.     Turpin,  77-473- 

'  Ses  gestflB. — ^No  declarations  of  a  prisoner,  made  after  the  commission  of  the 
homicide,  as  to  the  manner  of  the  transaction,  that  are  not  part  of  the  res 
gesta^  are  admissible  for  him.     Brandon,  53  (8  Jones),  463. 
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■oliee.— A  witness  testified  that  the  prisoner  told  her  on  the  day  of  the  hom- 
icide that  he  had  bought  powder  and  shot  and  intended  to  kill  a  man  that 
night,  and  exhibited  his  pistol,  but  refused  to  name  the  man.  Another  wit- 
ness testified  that  a  quarrel  was  going  on  between  the  prisoner  and  another  in 
a  shop  kept  by  the  prisoner's  father,  when  deceased  took  up  the  quarrel  and  a 
sharp  quarrel  then  ensued  between  them.  Afler  some  time  the  prisoner 
started  to  go  to  bed,  but  was  opposed  by  deceased  who  said  he  should  not  go 
to  bed;  the  prisoner  answered  that  it  was  hard  if  he  could  not  go  to  bed  in  his 
father's  house,  and  took  a  candle  and  went  into  the  back  room  and  was  in  the 
act  of  ascending  the  stairs  when  deceased  went  and  seized  him  by  the  collar, 
pulled  him  through  the  back  room  and  shop  to  the  front  door,  and  pushed 
him  out,  kicking  him  at  the  same  time.  Witness  then  left,  but  soon  heard  the 
report  of  the  pistol  which  killed  deceased.  The  prisoner  admitted  the  killing 
to  other  witnesses.  The  judge  instructed  the  jury  that  although  the  provoca- 
tion stated  by  the  second  witness  was  sufficient  to  reduce  the  killing  to  man- 
slaughter, yet  if,  connecting  the  evidence  of  the  first  witness  with  the  other 
evidence,  they  could  collect  the  fact  that  deceased  was  the  object  of  the  threat 
deposed  to  by  her,  and  that  the  prisoner  went  to  the  shop  with  the  intention 
to  provoke  a  quarrel  with  the  deceased,  in  order  to  gratify  his  avowed  ven- 
geance, then  the  killing  was  murder,  notwithstanding  the  provocation:  Held, 
that  the  instruction  was  proper.  Daniel  J.,  dissenting ^  says  that  although  the 
evidence  of  the  indefinite  threat  to  kill,  coupled  with  the  killing,  was  sufficient 
to  be  left  to  the  jury  to  say  whether  the  deceased  was  the  object  of  the  malice 
expressed  against  some  one,  yet  the  case  ought  to  have  been  so  submitted  that 
the  jury  might  find  a  locus  peniientia  or  ^55^  of  the  former  grudge;  and  that 
if  they  should  find  that  the  prisoner  fired  when  his  blood  was  boiling  by  the 
provocation,  the  presumption  arises  that  the  killing  was  under  the  impulse  of 
immediate  anger  and  excitement,  and  the  express  malice  is  negatived.  John- 
son, 23  (I  Ired.),  354. 

Where  express  malice  is  shown  to  haVe  once  existed,  but  a  subsequent  recon- 
ciliation, followed  by  fresh  provocation,  is  proved,  the  law  will  refer  the  motive 
of  the  slayer  to  the  recent  provocation,  and  not  to  the  antecedeut  malice,  ualess 
the  special  circumstances  of  the  case  forbid  such  a  presumption.  Barnwell, 
80-466. 

Although  a  person  may  not  go  in  search  of  or  lie  in  wait  for  another  whom 
he  kills,  yet  if  he  has  formed  the  purpose  to  kill  him,  and,  within  a  short  time 
afler  forming  and  avowing  such  purpose,  he,  duly  armed,  meets  the  other  by 
chance,  whether  in  public  or  in  secret,  and  slays  him  immediately,  there  is  a 
presumption  that  he  did  it  on  the  previous  purpose  and  grudge,  if  there  be  no 
evidence  of  a  change  of  purpose.    Tilly,  25  (3  Ired.),  424. 

The  killing  with  a  deadly  weapon  being  admitted  or  proven,  malice  is  im- 
plied, and  the  prisoner's  drunken  condition  at  the  time  of  the  killing  does  not 
repel  malice  and  reduce  his  crime  to  a  lower  grade.     Potts,  Too-457. 
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The  rule  which  refers  the  motive  of  the  slayer  to  antecedent  malice  rather 
than  to  an  immediate  provocation,  is  confined  to  cases  where  there  is  a  par- 
ticular and  definite  intent  to  kill^  as  where  the  weapon  with  which  the  party 
intends  to  kill  is  shown,  or  the  time  and  place  fixed  on,  and  the  party  goes  to 
the  place  at  the  time  for  the  purpose  of  meeting  his  adversary  and  with  an 
intent  to  kill  him;  but  where  the  slayer  bears  malice  toward  deceased,  and 
they  meet  by  accident,  and  upon  a  quarrel,  deceased  assaults  the  prisoner  with 
a  grubbing  hoe,  and  thereupon  the  prisoner  shoots  and  kills  him  with  a  pistol, 
the  rule  does  not  apply.    Johnson,  47  (2  Jones),  247. 

Provocation. — Words,  however  grievous,  are  not  sufficient  provocation  to  reduce 
the  crime  of  murder  to  manslaughter.     Carter,  76-20. 

It  is  not  necessary  that  a  blow,  in  order  to  amount  to  legal  provocation, 
should  be  one  that  endangered  the  life  of  the  slayer.  Sizemore,  52  (7  Jones), 
206. 

The  question  whether  facts  amount  to  a  sufficient  provocation  to  palliate  a 
killing  from  murder  to  manslaughter  is  entirely  a  question  of  law,  and  is  for 
the  court  to  decide.     Craton,  28  (6  Ired.),  164. 

Where  there  is  but  slight  provocation,  if  the  killing  be  done  with  an  excess 
of  violence  out  of  all  proportion  to  the  provocation,  it  is  murder.     Chavis, 

80-353. 

Where  two  persons  have  formerly  fought  on  malice,  and  are  apparently 
reconciled,  and  fight  again  on  a  fresh  quarrel,  it  shall  not  be  intended  that 
they  were  moved  by  the  old  grudge,  unless  it  so  appear  from  the  circumstances 
of  the  affair.     Hill,  20  (4  D.  &  B.),  491. 

Officer — arrest. — A  police  officer  cannot  judge  arbitrarily  of  the  necessity  of 
killing  a  prisoner  to  secure  him,  or  of  killing  a  person  to  prevent  a  rescue,  but 
the  jury  must  pass  on  the  necessity  for  such  killing.     Bland,  97-438. 

A  homicide  may  be  justified  when  it  takes  place  to  prevent  a  threatened 
felony,  but  not  when  inflicted  as  a  punishment  for  one  already  committed. 
Roase,  13  (2  Dev.),  58. 

The  deceased  had  been  engaged,  some  hours  previous,  in  a  dangerous  affi'ay, 
in  which  he  had  been  severely  wounded,  and  was  on  his  way  home,  carrying 
a  pistol  in  his  hand.  A  justice  of  the  peace  verbally  commanded  the  prisoner 
to  follow  and  arrest  him.  In  attempting  to  do  so,  deceased  resisted,  display- 
ing his  pistol,  when  the  prisoner  killed  him:  Held^  that,  as  the  prisoner  had 
no  authority  to  make  the  arrest,  he  was  not  justified  in  the  killing.  Camp- 
bell, 107-948. 

Where  a  defendant,  in  a  state's  warrant  charging  a  misdemeanor,  puts  him- 
self in  armed  resistance  to  the  officer  having  such  warrant,  and  the  officer,  in 
an  attempt  to  take  de'fendant,  slays  him,  without  resorting  to  unnecessary 
violence,  he  is  justifiable.    Garrett,  60  (Winst.  Law),  144. 
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To  justify  the  homicide  of  a  felon,  for  the  purpose  of  arresting  him,  the 
slayer  must  show  not  only  a  felony  actually  committed,  but  also  that  he 
avowed  his  object,  and  that  the  felon  refused  to  submit.    Roane,  13  (2  Dev.),  5& 

Coolisg-time. — The  doctrine  of  cooling- time  only  applies  when  there  has 
been  legal  provocation,  and  no  words,  however  insulting,  and  no  actions  or 
gestures  expressive  of  contempt,  unaccompanied  by  indignity  to  the  person, 
by  a  battery,  or  at  least  by  an  assault,  amount  to  a  legal  provocation  so  as  to 
mitigate  a  slaying  from  murder  to  manslaughter.    McNeill,  92-812. 

Where  a  violent  altercation  in  words  had  taken  place  between  the  prisoner 
and  the  deceased,  and,  after  being  separated  for  between  five  and  ten  minutes, 
they  again  came  together,  and,  after  angry  and  insulting  words  passed  between 
them,  the  prisoner  shot  the  deceased,  the  killing  is  murder  and  not  man- 
slaughter,    lb. 

The  separation  of  two  persons  engaged  in  a  fight,  which  eventually  terminates 
in  a  homicide,  to  justify  a  verdict  of  murder  must  be  for  a  time  sufiicient  for  the 
passions  excited  by  the  fight  to  have  subsided,  and  reason  to  have  resumed  its 
sway,  and  the  testimony  of  one  witness  that  the  prisoner  was  '*  absent  no 
time,"  and  of  another  that  after  the  fight  he  started  to  go  home  and  looking 
back  the  parties  were  again  fighting,  does  not  show  sufficient  cooling-time  to 
justify  a  verdict  of  murder.     Moore,  69-267. 

What  is  time  to  cool  between  the  occurring  of  a  legal  provocation  and  the 
infliction  of  a  mortal  blow  is  a  question  of  law,  and  it  is  error  to  leave  it  to 
be  passed  on  by  the  jury.     Sizemore,  52  (7  Jones),  206. 

Bordan  on  defimdaiit  to  show  insanity. — Where  insanity  is  relied  on  as  a  defence, 
the  burden  is  on  the  defendant  to  establish  it  to  the  satisfaction  of  the  jury. 
Potts,  100-457. 

Dipsomania  and  moral  insanity. — While  the  law  recognizes  deliriutn  tremens  as 
a  species  of  insanity,  ''dipsomania*'  and  "moral  insanity"  are  not  recognized 
as  defences.     Potts,  100-457. 

Presence  of  prisoner  in  conrt. — Where,  on  the  removal  of  a  trial  for  murder,  the 
record  shows  that  the  prisoner  was  arraigned,  and  then  the  order  of  removal 
immediately  follows,  before  any  order  remanding  the  prisoner,  it  necessarily 
appears  by  implication  that  the  prisoner*  was  in  court  when  such  order  was 
made.    Anderson,  92-732. 

Where  the  jury  return  a  verdict  finding  the  prisoner  at  the  bar  guilty,  and 
the  clerk  records  the  verdict  as  against  the  prisoner  at  the  dar^  the  record  suffi- 
ciently shows  the  presence  of  the  prisoner  in  court  when  the  verdict  was  ren- 
dered.    Collins,  30  (8  Ired.),  407. 

Where  the  record  shows  that  the  prisoner  was  brought  to  the  bar  in  custody 
of  the  sheriff,  and  then,  after  setting  out  the  drawing  of  the  jury,  and  their 
verdict,  contains  an  entry  that  "the  prisoner  is  remanded,"  the  presence  of 
the  prisoner  during  the  whole  trial  appears  with  judicial  certainty.  I^angford, 
44  (Busb.),  436. 
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Former  jeopardy — dischargee  of  prisoner. — In  a  case  where  three  persons  were 
on  trial  for  murder,  the  prisoners  proposed  that  they  should  be  examined  as 
witnesses  for  each  other.  The  state  objected,  but  the  court,  allowed  the  motion, 
and  thereupon  the  solicitor  appealed,  and  the  court  to  allow  him  such  appeal, 
^  against  the  objection  of  the  prisoners,  withdrew  a  juror  and  made  a  mistrial: 
Heldy  to  have  been  an  erroneous  exercise  of  discretion,  and  that  thereupon 
the  prisoners  were  entitled  to  a  discharge.     Prince,  63-529. 

Where  the  judge  is  absent  from  the  court  and  telegraphs  the  clerk  to  with- 
draw a  juror,  make  a  mistrial  and  discharge  the  jury,  and  the  clerk  does  so, 
the  prisoner  is  entitled  to  be  discharged.  It  is  the  duty  of  a  judge  to  be  per- 
sonally present  in  court,  and  to  find  judicially  the  facts  upon  which  his  con- 
clusions are  based.    Jefferson,  66-309. 

Where  the  court  orders  a  mistrial  on  the  ground  that  one  of  the  jurors  has 
fraudulently  procured  himself  to  be  selected  at  the  instance  of  the  prisoner  to 
secure  an  acquittal,  there  has  been  no  jeopardy,  and  an  order  remanding  the 
prisoner  for  another  trial  is  proper.     Bell,  81-591. 

The  discharge  of  a  jury  before  verdict  in  a  capital  case,  on  Monday  of  the 
second  week  of  the  term  and  before  the  term  expired,  afler  a  deliberation  of 
forty-five  hours,  is  erroneous,  and  entitles  the  prisoner  to  his  discharge.  Alman, 

64-364- 

Where  a  juror  is  withdrawn  and  a  mistrial  ordered,  the  prisoner  may  be  put 
to  a  second  trial  upon  the  same  bill.     Washington,  90-664. 

The  jury  were  out  considering  their  verdict  for  ten  days,  but  came  into  court 
twice,  and,  being  polled  each  time,  declared  they  would  never  agree,  and  the 
court  directed  a  juror  to  be  withdrawn  and  a  mistrial  entered:  Held^  no  error, 
and  that  the  prisoner  had  never  been  in  jeopardy.     Garland,  90-668. 

Variance. — Where  the  indictment  charges  the  killing  to  have  been  done  with 
a  piece  of  plank,  and  the  proof  is  that  it  was  done  with  a  piece  of  iron,  the 
variance  is  not  fatal.    Weddington,  103-364. 

Where  the  indictment  charges  that  the  mortal  wound  was  inflicted  with  a 
rock,  and  the  proof  is  that  the  instrument  used  was  a  stick,  there  is  no  vari- 
ance.    Gould,  90-658. 

Though  it  is  necessary  to  allege  the  day  of  the  stroke  as  well  as  that  of  the 
death,  in  order  to  show  that  the  death  occurred  within  a  year  and  a  day  after 
the  stroke,  yet  where  the  indictment  alleges  that  the  blow  was  given  on  a  cer- 
tain day,  and  that  deceased  then  and  there  instantly  died^  and  the  evidence  is 
that  he  lived  for  twenty  days  after  receiving  the  blow,  there  is  no  variance. 
Baker,  46  (i  Jones),  267. 

Arrest  of  judgment. — The  prisoner  was  indicted  at  one  term  and  tried  and 
convicted  at  a  succee<|ing  term,  both  being  held  by  the  same  judge.  He 
moved  for  a  new  trial  and  in  arrest  of  judgment,  which  being  refused  and 
judgment  pronounced,  he  appealed  to  the  supreme  court,  where  the  judgment 
was  affirmed.  When  brought  before  the  superior  court  for  re-sentence,  he 
again  moved  in  arrest  of  judgment  on  the  ground  that  the  judge  who  presided 
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at  the  trial  also  presided  at  the  preceding  term,  when  the  bill  was  found,  in 
violation  of  Const.  N.  C,  art.  4,  jii:  Held^  (i)  That  the  judgment  of  the 
superior  court  was  conclusive  of  all  ground  which  was  or  might  have  been 
insisted  on  to  arrest  the  judgment.  (2)  That  if  the  prisoner  was  entitled  to 
relief  at  all  on  such  ground,  his  proper  remedj  was  not  by  motion  in  arrest  of 
the  judgment,  but  by  a  proper  application  for  a  discharge.  (3)  The  constitu- 
tional prohibition  does  not  apply  to  the  several  terms  of  the  court  in  any  one 
county  embraced  in  a  **  circuit,"  but  only  to  the  series  of  courts  held  in  the 
various  counties  constituting  such  circuit  as  a  whole.  (4)  The  judge  was  at 
least  an  officer  de/acto^  and,  so  far  as  third  parties  are  concerned,  his  acts  were 
as  binding  as  if  he  were  an  officer  de  jure.    Speaks,  95-689. 

It  is  no  cause  for  arrest  of  judgment  that  the  record  states  that  the  prisoner, 
upon  arraignment  ''for  his  trial  puts  himself  on  his  country y**  instead  of  say- 
ing that  he  would  **  be  tried  by  God  and  the  country.*'  Reeves,  30  (8  Ired.),  19. 

It  is  no  ground  for  the  arrest  of  judgment  because,  on  the  removal  of  a  case, 
two  transcripts  are  sent,  although  the  first  is  defective,  and  the  clerk  sends 
the  second  without  a  certiorari^  since  the  clerk  can  do  so  of  his  own  motion. 
Anderson,  92-732. 

Nor  can  judgment  be  arrested  because  the  bill  does  not  charge  that  deceased 
**  was  in  the  peaae  of  God  "  as  well  as  in  the  peace  of  the  state.     Gee,  92-756. 

An  allegation  that  deceased  "then  and  there  instantly  died,"  is  a  sufficient 
averment  that  he  died  within  a  year  and  a  day.     Howard,  92-772. 

The  fact  that  the  record  used  the  past  tense  instead  of  the  present  is  no  cause 
for  arrest  of  judgment.     Reeves,  30  (8  Ired.),  19. 

Challenge. — The  usual  question  asked  a  juror  on  his  voir  dire^  "have  you 
formed  and  expressed  the  opinion  that  the  prisoner  at  the  bar  is  guilty,"  refers 
to  every  grade  of  unlawful  homicide,  and  it  is  not  error  to  refuse  to  allow  the 
juror  to  be  asked  whether  he  had  formed  and  expressed  the  opinion  that  the 
prisoner  is  "guilty  of  either  murder  or  manslaughter."    Matthews,  80-417. 

Deadly  weapon. — ^Whether  the  weapon  used  is  a  deadly  weapon,  is  a  question 
entirely  for  the  court.    Collins,  30  (8  Ired.),  407. 

The  question  as  to  whether  an  instrument  is  a  deadly  weapon  is,  generally 
speaking,  one  for  the  court     West,  51  (6  Jones),  505. 

Hereditary  insanity. — Where  hereditary  insanity  is  offered  as  an  excuse  for 
crime,  it  must  appear  that  the  kind  of  insanity  proposed  to  be  proven  as 
existing  in  the  prisoner  is  no  temporary  malady,  but  that  it  is  notorious,  and 
of  the  same  species  with  which  other  members  of  the  family  have  been  afflic- 
ted.    Christmas,  51  (6  Jones),  471. 

Accomplice. — Where  one  person  employs  another  to^commit  a  robbery,  and 
the  one  employed  kills  the  person  robbed  to  conceal  the  offence,  the  one  who 
employs  him  is  guilty  of  murder  as  accessory  before  the  fact.     Davis,  87-514. 
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Guilt  of  others. — The  fact  that  one  person  charged  in  the  same  bill  has  been 
convicted  of  the  crime  alleged,  is  no  bar  to  the  conviction  of  the  other  parties 
indicted,    Jacobs,  107-873. 

Ezcusablo  homicide. — Though  a  person  may  enter  into  a  fight  willingly,  yet, 
if  in  its  progress,  he  be  sorely  pressed^  that  is,  put  to  the  wally  so  that  he  must 
be  killed  or  suffer  great  bodily  harm  unless  he  kill  his  adversary,  and  under 
such  circumstances  he  does  kill,  it  is  but  excusable  homicide,  Ingold,  49 
(4  Jones),  216. 

Disproportionate  violence. — When  a  man  makes  an  assault,  which  is  returned 
with  a  violence  manifestly  disproportionate  to  that  of  the  assault,  the  char- 
acter of  the  combat  is  essentially  changed,  and  the  assaulted  becomes  in  turn 
the  assailant;  and  if  the  person  who  made  the  first  assault,  in  the  transport  of 
passion  thus  excited,  and  without  previous  malice,  kill  his  adversary,  the 
proper  enquiry  as  to  the  degree  of  his  guilt  is  not  whether  he  was  possessed 
of  deliberation  or  reflection  so  as  to  be  sensible  of  what  he  was  then  about  to 
do,  and  intentionally  did  the  act,  but  whether  a  sufficient  time  had  elapsed 
after  the  violent  assault  upon  him,  and  before  he  gave  the  mortal  wound,  for 
passion  to  subside  and  reason  to  re-assume  her  sway,  for  if  there  had  not,  he 

would  be  guilty  of  manslaughter  only.     Hill,  20  (4  D.  &  B.),  491. 

• 

Death  from  want  of  care  after  wound  given. — Where  the  wound  is  adequate  and 
calculated  to  produce  death,  it  is  no  excuse  to  show  that  had  proper  caution 
and  attention  been  given  a  recovery  might  have  ensued.  Neglect  or  mal- 
treatment will  not  excuse  except  in  cases  where  doubt  exists  as  to  the  char- 
acter of  the  wound.     Baker,  46  (i  Jones),  267. 

Beqniring  prisoner  to  stand  up. — The  omission  to  require  the  prisoner  charged 
with  a  capital  felony  to  stand  up  and  look  upon  the  jury  on  the  return  of  the 
verdict,  does  not  affect  the  verdict  or  judgment  thereon.     Pankey,  104-840. 

Son  fighting  tn  father.— While  a  son  may  fight  in  the  necessary  defence  of 
his  father,  yet  his  act  must  receive  the  same  construction  as  the  act  of  the 
father  would  have  received.     Brittain,  89-481. 

Pleading  insanity. — On  indictment  for  murder,  defendant  pleaded:  "I  admit 
the  killing,  but  was  insane  at  the  time  of  the  commission  thereof,  therefore  not 
guilty. '  *  The  court  rejected  all  the  plea  except  **  not  guilty  *  * :  Held^  no  error, 
since  under  the  plea  of  not  guilty,  every  defence  to  the  charge  embraced  in  the 
rejected  part  of  the  plea  was  admissible.     Potts,  100-457. 

A  plea  in  abatement  for  incompetency  of  one  of  the  grand  jurors  comes  too 
late  after  pleading  to  the  indictment.     Ibid. 

Order  of  examination  of  witnesses. — The  state  is  not  bound  to  examine  all  the 
witnesses  who  were  present  at  the  commission  of  the  homicide,  or  all  who 
were  sent  to  the  grand  jury.     Martin,  24  (2  Ired.),  loi. 

Words  or  gestares.— No  words  or  gestures,  nor  anything  less  than  the  indig- 
nity to  the  person  of  a  battery,  or  an  assault,  at  least,  will  extenuate  a  killing  to 
manslaughter.    Barfield,  30  (8  Ired.),  344. 
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Aider  and  abettor,  wlio  is. — One  who  is  present  and  sees  that  a  felony  is  about 
to  be  committed  and  does  in  no  manner  interfere,  does  not  thereby  participate 
in  the  felony  committed.  Everyone  may,  on  such  occasion,  interfere  to  pre- 
vent, if  possible,  the  perpetration  of  the  felony,  but  he  is  not  bound  to  do  so 
at  the  peril,  otherwise,  of  partaking  of  the  guilt.  It  is  necessary  in  order  to 
make  him  an  aider  or  abettor  that  he  should  do  or  say  something  showing  his 
consent  to  the  felonious  purpose  and  contributing  to  its  execution.  Hildreth, 
31  (9  Ired.),  440. 

Corpus  delicti. — The  rule  which  seems  at  one  time  to  have  prevailed  in  Eng- 
land, *'  that  upon  charges  of  homicide,  the  accused  shall  not  be  convicted  unless 
the  death  be  first  distinctly  proved,  either  by  direct  evidence  of  the  facty  or  by 
inspection  of  the  body^**  is  not  of  universal  application,  but  where  the  identity 
of  the  body  is  completely  destroyed  by  fire  or  other  means,  the  corpus  delicti,  as 
well  as  other  parts  of  the  case,  may  be  proved  by  presumptive  or  circumstan- 
tial evidence.    Williams,  52  (7  Jones),  446. 

DnmkemieBS. — If  one  possessed  of  capacity  sufficient  to  distinguish  right  from 
wrong  is  so  mentally  or  physically  constituted  by  nature,  or  became  so  by 
reason  of  some  accident  or  affliction,  that  by  the  use  of  intoxicating  liquors  he 
loses  his  reason  and  becomes  furious,  and  knowing  this,  he  voluntarily  becomes 
drunk,  and,  while  under  the  temporary  dethronement  of  reason,  kills  another 
without  justification,  he  is  guilty  of  murder.    Wilson,  104-868. 

Delirium  tremens  and  dipsomania. — Delirium  tremens  is  recognized  as  a  species 
of  insanity,  but  *' dipsomania"  and  "moral  insanity'*  are  not  recognized  as 
defences.    Potts,  100-457. 

Voluntary  drunkenness  is  no  excuse  for  the  commission  of  crime.  Keath, 
83-626. 

Bemoval. — A  certified  copy  of  the  record  was  sent  to  the  superior  court  of  a 
county  in  which  there  was  a  criminal  court  "to  the  end  that  it  may'be  there 
docketed  andy^^^^  there  certified  to  the  criminal  court,''  the  case  having  been 
ordered  removed  to  the  criminal  court  for  trial,  and  the  clerk  of  the  superior 
court  of  the  county  to  which  the  case  was  removed  docketed  it,  and  then 
transmitted  the  same  certified  copy  to  the  clerk  of  the  criminal  court  with  a 
certificate  attached  that  it  had  been  forwarded  to  him:  Held^  that  the  criminal 
court  had  jurisdiction  to  try  the  case  as  so  much  of  the  order  of  removal  as 
required  the  docketing  of  the  case  in  the  superior  court  was  surplusage.  Wed- 
dington,  103-364. 

On  removal  of  a  case  from  one  county  to  another,  the  prisoner  has  no  right 
to  have  the  whole  transcript  of  the  record  read  to  the  jury,  but  to  read  the 
indictment  and  so  much  of  the  record  as  shows  the  jurisdiction  of  the  court 
is  sufficient     Garland,  90-668. 

Where  two  or  more  are  indicted,  the  trial  of  one  may  be  removed  to  another 
county  without  removing  the  trial  of  the  others.     Martin,  24  (2  Ired.),  loi. 
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Sec.  247*    Homicide;  indictment.    1887 9  r.  5Sn 

In  bills  of  indictment  for  murder  and  manslaughter,  it  shall 
not  be  necessary  to  allege  matter  not  required  to  be  proved  on 
the  trial;  but  in  the  body  of  the  indictment,  after  naming  the 
person  or  persons  accused,  and  the  county  of  his  or  their  resi- 
dence, the  date  of  the  offence,  the  averment  **with  force  and 
arms,*'  and  the  county  of  the  alleged  commission  of  the  offence, 
as  is  ndw  usual,  it  shall  be  sufficient  in  describing  murder  to 
allege  that  the  accused  person  or  persons  (as  the  case  may  be), 
feloniously,  wilfully,  and  of  his  or  their  malice  aforethought, 
did  kill  and  murder  (naming  the  person  killed),  and  concluding 
as  is  now  required  by  law;  and  it  shall  be  sufficient  in  describing 
manslaughter  to  allege  that  the  accused  feloniously  and  wilfully, 
did  kill  and  slay  (naming  the  person  killed),  and  concluding  as 
aforesaid ;  and  any  bill  of  indictment  containing  the  averments 
and  allegations  herein  named  shall  be  good  and  sufficient  in  law 
as  an  indictment  for  murder  or  manslaughter,  as  the  case  may  be. 

Indictment. — An  indictment  for  murder  in  the  following  words  is  suflScient: 
**The  jurors  for  the  state  on  their  oaths  present  that  A.  B.,  in  the  county  of 
E.,  did  feloniously,  and  of  malice  aforethought,  kill  and  murder  CD.'*  Arnold, 
107-861. 
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Sec,  248  (1058 )•  Hunting  for  deer  hyfire-lighU  M.  C,  c.  34 f  s. 
95.  1784,  c.  212,  88.  1,  3.  1801,  c  595.  i856'''7f  c.  24. 
1879,  c.  92. 

If  any  person  shall  hunt  for  deer  with  a  gun  or  guns  in  the 
woods  in  the  night-time,  by  fire-light,  the  person  so  offending 
shall  be  guilty  of  a  misdemeanor,  and  shall  pay  a  fine  not  exceed- 
ing fifty  dollars,  or  be  imprisoned  not  exceeding  thirty  days. 

Sec.  249  (1059).  Hunting  hyflre^Ught,  accom,pUee8.  M.  C,  e.  34, 
8.  96.    1774,  c.  103. 

When  more  persons  than  one  are  engaged  in  committing  the 
offence  of  fire-hunting,  any  one  may  be  compelled  to  give  evi- 
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dence  against  all  others  concerned;  and  the  witness,  upon  giving 
such  information  shall  be  acquitted  and  held  discharged  from 
all  penalties  and  pains  to  which  he  was  subject  by  his  participa- 
tion in  the  offence. 

Sec»  250  (283 1)*  Penalty  for  hunting  on  land  of  another  after 
advertiBement  forbidding  it*  B,  C,  c,  10,  8,  4.  1784,  c.  212, 
88. 5,  7.    1887,  c.  367* 

Any  person  who  shall  hunt,  with  guns  or  dogs,  on  the  lands 
of  another,  without  leave  obtained  from  the  owner,  shall  for 
every  offence  forfeit  and  pay  ten  dollars  to  the  party  aggrieved: 
Provided^  no  such  recovery  shall  be  had,  unless  the  owner  of 
the  land,  by  advertisement  posted  up  at  the  court-house  door  of 
the  county,  and  at  three  or  more  places  on  the  land,  has  forbid- 
den the  person  so  hunting,  by  name,  or  all  persons  generally, 
to  hunt  on  his  land.  And  all  persons  hunting  after  having 
been  so  forbidden  shall  be  guilty  of  a  misdemeanor,  and 
fined  not  exceeding  ten  dollars,  or  imprisoned  not  exceeding  ten 
days  for  the  first  oflfence,  and  upon  conviction  of  a  second  or 
subsequent  offence,  shall  be  fined  twenty-five  dollars  or  impris- 
oned thirty  days  at  the  discretion  of  the  court 

Sec*  251  (2832).  FentUty  for  hunting  or  killing  deer  during  cer- 
tain month8.  1871''2,  c.  68,  8.  1.  1876-^7,  c  30.  1889, 
c,  531.  ♦ 

Any  person  who  shall  hunt  with  gun,  or  chase  with  a  dog,  or 
shall  kill  or  destroy  any  deer  running  wild  in  the  woods, 
between  the  first  day  of  February  and  the  first  day  of  October 
next  thereafter  ensuing,  unless  in  an  enclosure  surrounded  by  a 
suflicient  fence,  at  least  five  feet  high,  and  where  such  person 
shall  have  a  lawful  right  so  to  do,  shall  pay  a  penalty  of  fifty 
dollars  for  each  offence  to  any  person  suing  for  the  same,  one- 
half  for  his  use  and  the  other  for  the  use  of  the  public  school  of 
the  school  district  wherein  the  offence  is  committed,  and  shall 
be  guilty  of  a  misdemeanor. 


220  HUNTING. 

See,  252  (2834) »  Unlawful  to  kill,  ^c»,  certain  Mrdg  within  cer- 
tain dates.  1874-^5,  c.  195.  1881,  e.  254.  1885,  c.  399. 
1889,  c.  32.    1891,  c.  79. 

No  person  shall  kill  or  shoot,  trap  or  net  any  partridges,  quail, 
doves,  robins,  larks,  mocking-birds  or  wild  turkeys,  between 
the  fifteenth  day  of  March  and  the  first  day  or  November  in 
each  year;  and  the  person  so  offending  shall  be  guilty  of  a  mis- 
demeanor, and  fined  not  exceeding  ten  dollars  for  each  offence: 
Provided^  that  this  section  shall  not  apply  to  the  counties  of 
Cherokee,  Swain,  Clay,  Graham,  Macon,  Jackson,  Transylvania, 
Henderson  and  Montgomery. 

[Note. — By  Laws  1891,  c.  232,  the  word  ** doves'*  is  stricken  out  as  to 
Edgecombe  county,  and  by  Laws  1889,  c.  32,  the  words  **  doves,  robins  and 
larks"  are  stricken  out  as  to  the  counties  of  Craven,  Cumberland  and  Duplin, 
and  the  following  proviso  added:  **  Provided,  nothing  in  this  section  shall  be 
so  construed  as  to  prevent  the  farmers  of  Craven,  Cumberland  and  Duplin 
counties  frdm  shooting  partridges  or  quail  on  their  own  premises  when  the 
same  are  doing  injury  to  their  crops."] 

Sec*  253  (2835) •  Unlawful  to  export  or  transport  quail  or  part- 
ridges from  the  state.    1870-^7 »  c.  195.    1880,  c.  57. 

No  person  shall  export  or  transport  from  the  state  any  quail 
or  partridges,  whether  dead  or  alive,  and  any  person  violating 
this  section  shall  be  guilty  of  a  misdemeanor,  and  fined  not 
exceeding  fifty  dollars  or  imprisoned  not  more  than  thirty  days 
for  each  offence. 

Sec.  254  (2830).  Unlawful  to  take  or  destroy  eggs  of  quail  or 
partridges  ;  misdemeanor  ;  penalty.    1881,  c.  220,  ss.2, 3. 

No  person  shall  at  any  time  take  or  destroy  the  eggs  of  part- 
ridges or  quail ;  and  any  person  violating  this  section  shall  be 
guilty  of  a  misdemeanor,  and  punished  by  a  fine  of  not  more 
than  fifty  dollars  or  by  imprisonment  not  more  than  thirty  days. 

Sec.  255  (2837)*  Restrictions  on  hunting  wild  fowl  on  Sunday, 
or  at  night,  4&C.    1870-'l,c.27,s.2.     I874r''5,c.  259. 

No  person  shall  hunt  or  shoot  wild  fowl  on  the  Lord's  day, 
commonly  called  Sunday;  or  hunt  or  shoot  them  on  any  day  of 
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the  week  after  the  hour  of  sunset  and  before  the  hour  of  day- 
light, with  gun  or  fire,  or  use  any  gun  other  than  can  be  fired 
from  the  shoulder. 

Sec.  256  (2838).  Penalty  far  violation  of  the  preceding  section  ; 
fines  to  go  to  school  fund  of  the  county;  justices  of  peace  to 
issue  warrants.    1870-^1,  c.  27,  es.  4,  5,  6.    1874-'5f  c.  259.. 

Any  person  violating  the  preceding  section  shall  be  guilty  of 
a  misdemeanor,  and  fined  not  less  than  one  hundred  dollars  or 
imprisoned  not  less  than  thirty  days.  And  all  fines  collected 
or  imposed  under  this  section  shall  go  to  the  common  school 
fund  of  the  county:  Proinded^  any  person  giving  information  of 
the  violation  of  said  preceding  section  to  the  proper  persons 
shall,  upon  conviction  of  the  parties,  be  entitled  to  receive  one- 
half  of  said  fine. 

It  shall  be  the  duty  of  the  justice  of  the  peace,  upon  infor- 
mation of  the  violation  of  the  preceding  section,  to  issue  his 
warrant  for  the  arrest  of  the  offender,  and,  if  found  guilty  by 
him,  he  shall  bind  him  over  in  such  sum  as  he  thinks  proper 
(provided  that  such  amount  shall  not  exceed  two  hundred  and 
fifty  dollars)  to  the  next  term  of  any  court  having  jurisdiction. 

Sec.  257  (28S9).  Hunting  with  fire  prohibited;  penalty;  infor- 
mer to  receive  half  of  fine.  1868-^9,  c.  250 f  s.  I.  1874^*5 f  c. 
235. 

Any  person  hunting  wild  fowl  with  fire  shall  be  guilty  of  a 
misdemeanor,  and  fined  not  less  than  twenty  nor  more  than  fifty 
dollars,  and  shall  be  imprisoned  not  less  than  ten  nor  more  than 
thirty  days;  and  any  person  who  shall  inform  the  court  or  solic- 
itor of  the  district,  or  any  justice  of  the  peace,  of  the  name  of 
any  person  violating  this  section,  shall  be  entitled,  upon  convic- 
tion of  the  defendant,  to  receive  one-half  of  said  fine. 

Sec.  258  (3783).  Hunting  on  Sunday  prohibited;  penalty  on 
failure  to  pay  fine.    1868-'9,  c.  18,  ss,  1, 2. 

If  any  person  shall  be  known  to  hunt  on  Sunday  with  a  dog, 
or  shall  be  found  off"  his  premises  on  Sunday,  having  with  him 
a  shot-gun,  rifle  or  pistol,  he  shall  be  guilty  of  a  misdemeanor, 
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and  pay  a  fine  not  exceeding  fifty  dollars,  two-thirds  of  such  fine 
to  inure  to  the  benefit  of  the  public  schools  in  the  county  of 
which  such  convict  is  a  resident,  the  remainder  to  the  informant; 
and  upon^failure  of  such  convict  to  pay  the  required  fine,  he 
shall^be  imprisoned  at  hard  labor  for  not  more  than  three  months, 
as  the  court  shall  direct:  Provided^  that  this  section  shall  not 
apply  to  any  person  who  may  violate  its  provisions  in  defence  of 
his  own  property. 


HUSBAND  AND  WIFE. 

See.  259  (972).  Adequate  support;  failure  of  husband  to  pro- 
vide  for  wife  and  children.  1868''9,  c.  209,  s.  2.  1873-^4, 
€.  176,  s.  11.    1879,  c.  92.    1889,  c.  504. 

If  any  husband,  while  living  with  his  wife  shall  wilfully  neg- 
lect to  provide  adequate  support  for  such  wife  or  the  children 
which  he  has  begotten  upon  her,  he  shall  be  guilty  of  a  mis- 
demeanor, and  fined  not  more  than  fifty  dollars,  or  imprisoned 
not  exceeding  thirty  days. 


ILLEGAL  VOTING. 

Unoommiinicated  opinion  of  Judges. — Where  a  person  living  in  one  county  vol- 
untarily votes  in  another,  the  unlawful  purpose  prima  facie  attaches  to  the 
act,  and  the  fact  that  the  judges  of  election  discussed  the  question  among 
themselves  and  decided  that  he  had  a  right  to  cast  such  vote,  such  discussion 
not  being  heard  by  defendant,  nor  the  opinion  communicated  to  him,  cannot 
take  away  the  criminality  of  the  act.     Hart,  51  (6  Jones),  389. 

Decision  of  Judges  in  favor  of  voter.— The  decision  of  the  judges  of  election 
that  a  person  is  entitled  to  vote  is  a  complete  defence  to  an  indictment  for  ille- 
gal voting,  although  such  person  may  not  in  fact  be  entitled  to  vote.     Distin- 
guishing State  V.  Boyett,  10  Ired. ,  336,  and  State  v.  Hart,  6  Jones,  389.     Pearson, 

97-434. 

Advice  no  excuse. — On  indictment  for  knowingly  and  fraudulently  voting  at 
an  election,  it  is  no  excuse  to  show  that  defendant  was  advised  by  a  very 
respectable  gentleman  that  he  had  a  right  to  vote,  since  "ignorance  of  the 
law  excuses  no  man."     Boyett,  32  (10  Ired.),  336. 
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Irregular  election  no  deflsnce. — One  who  votes  illegally  cannot  defend  himself 
against  an  indictment  on  the  ground  that  the  election  was  conducted  irregu- 
larly.    Cohoon,  34  (12  Ired.),  178. 


INCEST. 

See*  260  (1060).  Incest;  carnal  intercourse  between  grandpar^ 
ent  and  grandchild^  parent  and  child 9  brother  and  sinter^  a 
felony.    187 f),  c.  16, 8. 1. 

In  all  cases  of  carnal  intercourse  between  grandparent  and 
grandchild,  parent  and  child,  and  brother  and  sister,  of  the  half 
or  whole  blood,  the  parties  shall  be  guilty  of  felony,  and  pun- 
ished for  every  such  oflFence  by  imprisonment  in  the  county  jail 
or  penitentiary  for  a  term  not  exceeding  five  years,  in  the  dis- 
cretion of  the  court. 

Hot  indictable  prior  to  act. — Before  the  passage  of  this  statute,  in  1879,  incest 
was  not  indictable  in  this  state.    Keesler,  78-469. 

Indictment— illegitimate  child — Tarianee. — Where  the  indictment  charges  that 
defendant  had  carnal  intercourse  with  his  "daughter/'  and  the  proof  is  that 
the  person  aUeged  to  be  the  daughter  is  defendant's  illegitimate  child,  there  is 
no  variance,  and  defendant  is  guilty.    Lawrence,  95-659. 

See.  261  (1061).  Ince&t;  camfU  intercourse  between  unde  and 
ni^ce,  nephew  and  aunt 9  a  misdemeanor.    1879,  c.  16,  s.  2. 

In  all  cases  of  carnal  intercourse  between  uncle  and  niece, 
and  nephew  and  aunt,  the  parties  shall  be  guilty  of  a  misde- 
meanor, and  punished  by  fine  or  imprisonment,  in  the  discretion 
of  the  court. 


INDICTMENT. 

Sec.  202.  (1183).  Fortnal  objections  or  stay  of  Judgment  shall 
not  quash  indictments,  informations  and  impeachtnents,  R. 
C,  c.  35,  s.  14.  37  Hen.  VIII,  c.  8.  1784,  c.  210,  s.  2.  1811, 
c.  809. 

Every  criminal  proceeding  by  warrant,  indictment,  information, 
or  impeachment,  shall  be  sufficient  in  form  for  all  intents  and 
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purposes,  if  it  express  the  charge  against  the  defendant  in  a 
plain,  intelligible,  and  explicit  manner;  and  the  same  shall  not 
be  quashed,  nor  the  judgment  thereon  stayed,  by  reason  of  any 
informality  or  refinement,  if  in  the  bill  or  proceeding  sufficient 
matter  appears  to  enable  the  court  to  proceed  to  judgment. 

Trial  before  two  Jiutiees. — Aii  indictment  for  perjury  aUeged  to  have  been 
committed  at  a  trial  in  a  justice's  court  cannot  be  quashed  because  the  names 
of  the  justices  are  given  in  addition  to  the  name  of  the  court,  since  the  addi- 
tion is  mere  harmless  surplusage.    Flowers,  109 — . 

Form  of  indictment  when  statute  amended  since  the  commission  of  the  offence — 
When  material  parts  of  a  statute  are  repealed  by  a  subsequent  amendatory 
statute,  an  indictment  for  an  ofience  committed  before  the  amendment  made 
should  charge  that  the  offence  was  committed  before  the  date  of  the  ratifica- 
tion of  the  amendatory  act.     Massey,  97-465. 

Caption. — A  misrecital  of  the  proper  county  in  the  caption  of  an  indictment 
furnishes  no  ground  for  arrest  of  judgment.    Sprinkle,  65-463. 

The  word  <<  count **  nsedfbr  <<  county." — ^Where  the  indictment  says  defendant 
is  of  a  certain  county,  and  that  he  committed  the  offence  in  the  "count" 
aforesaid,  the  word  "count**  may  be  read  county ^  since  the  informality  is 
cured  by  the  statute.     Evans,  69-40. 

Bescriptio  perion». — The  addition  of  "Jr.**  to  a  name  in  an  indictment  is  a 
mere  descriptio  persona^  and  it  is  not  a  variance  for  the  name  to  be  stated  in 
the  evidence  without  the  addition.     Best,  108-747. 

Act  of  Assembly. — An  indictment  concluding  against  the  "  act  of  assembly,*' 
is  sufficient.    Tribatt,  32  (10  Ired.),  151. 

Title  of  action. — A  criminal  action  may  be  entitled  on  the  records  of  the 
court  either  as  "  The  People  v.  A.  B. — Criminal  action,**  or  the  "  State  v.  H.  B. 
—Indictment.**    Simons,  68-378. 

Conclusion  against  the  <<lbrce"  of  statute. — An  indictment  concluding  against 
the  "force**  instead  of  the  "form**  of  the  statute  is  sufficient  Davis,  80- 
384. 

Conclnsion  of  indictment. — An  indictment,  whether  for  a  common  law  or  a 
statutory  offence,  which  does  not  conclude  "against  the  peace  and  dignity  of 
the  state,**  is  fatally  defective.  Overruled  in  State  v.  Kirkman,  104-911.  Joy- 
ner,  81-534. 

It  is  not  necessary  that  an  indictment  should  conclude  "against  the  peace 
and  dignity  of  the  state.**  Overruling  State  v.  Joyner,  81-534,  on  this  point. 
Kirkman,  104-91 1. 
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An  indictment  concluding  '* against  the  peace  and  dignity,"  omitting  the 
words  **of  the  state,**  is  sufficient,  since  the  defect  is  cured  by  the  statute. 
Parker,  81-531. 

One  section  of  statnte  using  general  terms  and  another  specific. — Where  an 
o£fence  is  prohibited  in  general  terms  in  one  section  of  the  statute,  and  in 
another  and  entirely  distinct  section  the  acts  of  which  the  offence  consists 
are  specified,  it  is  not  necessary  that  anything  but  the  general  description 
should  be  set  out  in  the  indictment.     Van  Doran,  109 — . 

Whei;e  a  statute  makes  two  or  more  distinct  acts,  constituting  separate  stages 
of  the  same  transaction,  indictable,  both  or  all  may  be  charged  in  a  single 
count  of  the  indictment.     Van  Doran,  109 — . 

But  if  the  distinct  acts,  representing  the  successive  stages  of  the  transaction, 
are  connected  in  the  statute  by  the  word  *'or,'*  the  independent  clauses  may 
be  coupled  by  the  word  ''and/*  instead  of  following  closely  the  language  of  the 
statute  and  using  the  disjunctive  *'or.'*     Van  Doran,  109 — . 

The  use  of  the  disjunctive  *'or*'  is  only  fatal  when  the  use  of  it  renders  the 
statement  of  the  ofifence  uncertain,  but  it  is  not  so  when  one  term  is  used  only 
as  explaining  or  illustrating  the  other,  or  where  the  language  of  the  statute 
makes  either  an  attempt  or  procurement  of  an  act,  or  the  act  itself,  in  the 
alternative,  indictable.     Van  Doran,  109 — . 

Dnplicity  cared  by  verdict. — An  indictment  for  larceny  containing  but  one 
count,  charging  the  ownership  of  the  property  stolen  as  100  pounds  cotton  the 
property  of  C,  xoo  pounds  cotton  the  property  of  G,  is  bad  for  duplicity  and 
obscurity,  but  if  objection  is  not  taken  by  motion  to  quash  in  apt  time  the 
defect  is  cured  by  the  verdict.    Simons,  70-336. 

Feloniously. — The  word  ''feloniously**  must  always  be  used  in  indictments 
for  felonies.     Purdie,  67-25. 

Qoashing  not  a  matter  of  right. — The  judges  are  in  no  case  bound,  ex  debito 
j'usiitiat  to  quash  an  indictment  however  defective,  but  may  require  the 
defendant  either  to  plead  or  demur,  and  it  is  a  general  rule  that  no  indictment 
will  be  quashed  which  charges  the  higher  offences,  as  treason  or  felony,  or 
those  crimes  which  immediately  affect  the  public,  as  perjury,  forgery  and  like 
offences.  In  such  cases  the  court  will  hold  the  prisoner  and  permit  the  solicit 
tor  to  send  a  new  bill  curing  the  defect.  Quashing,  though  allowable,  is  not 
favored,  since  it  releases  recognizances  and  sets  d.efendants  at  liberty  when 
they  ought  to  be  held.     Flowers,  109 — . 

See*  263   (1184).    Substance  of  jjroceedings  to  be  set  forth  in 
indictfnent8f  d:c*    JR.  C^  c.  35^  s»  15. 

In  every  indictment,  information,  or  impeachment  in  which, 
by  the  common  law,  it  may  be  necessary  to  set  forth  at  length 
the  judicial  proceedings  had  in  any  case  then  or  formerly  pend- 
^5 
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ing  in  any  court,  civil  or  militar)',  or  before  any  justice  of  the 
peace,  it  shall  be  sufficient  to  set  forth  the  substance  only  of 
said  proceedings,  or  the  substance  of  such  part  thereof  as  make, 
or  help  to  make,  the  oflFence  prosecuted. 

Sec.  264  (1J87)»    Indictment  for  secontl  offence;   how  ftr»t  con- 
victlon  to  he  stated,    R,  €•,  c.  35,  s,  28. 

In  any  indictment  for  an  oflfence  which,  on  the  second  con- 
viction thereof,  is  punished  with  other  or  greater  punishment 
than  on  the  first  conviction,  it  shall  be  sufiicient  to  state  that 
the  offender  was,  at  a  certain  time  and  place,  convicted  thereof, 
without  otherwise  describing  the  previous  offence;  and  a  trans- 
cript of  the  record  of  the  first  conviction,  duly  certified,  shall, 
upon  proof  of  the  identity  of  the  person  of  the  offender,  be  suf- 
ficient evidence  of  the  first  conviction. 

Sec.  205  (1188).    Indictment;  hotv  statefl;  when  ownership  of 
property  is  held  in  common.    B.  C,  c.  35,  s.  19. 

In  any  indictment  wherein  it  shall  be  necessary  to  state  the 
ownership  of  any  property  whatsoever,  whether  real  or  personal, 
which  shall  belong  to,  or  be  in  the  possession  of  more  than  one 
person,  whether  such  persons  be  partners' in  trade,  joint-tenants 
or  tenants  in  common,  it  shall  be  sufficient  to  name  one  of  such 
persons,  and  to  state  such  property  to  belong  to  the  person  so 
named,  and  another  or  others,  as  the  case  may  be;  and  when- 
ever, in  any  such  indictment,  it  shall  be  necessary  to  mention, 
for  any  purpose  whatsoever,  any  partners,  joint-tenants  or  ten- 
ants in  common,  it  shall  be  sufficient  to  describe  them  in  the 
manner  aforesaid;  and  this  provision  shall  extend  to  all  joint 
stock  companies  and  trustees. 

Fatal  Variance. — Where  the  indictmeut  charges  the  injury  of  a  cow,  the  prop- 
erty of  It.  S.  tfnd  others,  and  the  proof  is  that  L.  S,  is  the  exclusive  owner,  the 
variance  is  fatal.     Hill,  79-656. 

Variance  not  fittal. — Where  property,  is  charged  in  an  indictment  for  larceny 
as  belonging  to  A  and  another  and  it  is  proved  on  the  trial  to  be  the  property 
of  A  and  B,  a  firm  well  known  in  the  community,  the  apparent  variance  is 
cured  by  this  act.     Capps,  71-93- 
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Using  the  di^jnnetiTe  "or." — An  indictment  for  larceny  which  charges  the 
thing  taken|to  be  the  property  of-** J.  D.  R.  and  another  or  others/*  is  fatally 
defective.     Harper,  64-129. 

Sec,  266  fll89).    Indictment,  certain  defects  of,  not  to  vitiate, 
B.  C,  c.  35, 8.  20. 

No  judgment  upon  any  indictment  for  felony  or  misdemeanor, 
whether  after  verdict,  or  by  confession,  or  otherwise,  shall  be 
stayed,  or  reversed  for  the  want  of  the  averment  of  any  matter 
unnecessary  to  be  proved,  nor  for  the  omission  of  the  words  '*as 
appears  by  the  record,"  or  of  the  words  **with  force  and  arms,'' 
nor  for  the  insertion  of  the  words  ''against  the  form  of  the  stat- 
utes" instead  of  the  words  ''against  the  form  of  the  statute," 
or  zn'ce  versa;  nor  for  omission  of  the  words  ** against  the  form 
of  the  statute"  or  "against  the  form  of  the  statutes,"  nor  for 
omitting  to  state  the  time  at  which  the  offence  was  committed, 
in  any  case  where  time  is  not  of  the  essence  of  the  offence,  nor 
for  stating  the  time  imperfectly,-  nor  for  stating  the  offence  to 
have  been  committed  on  a  day  subsequent  to  the  finding  of  the 
indictment,  or  on  an  impossible  day,  or  on  a  day  that  never 
happened  ;  nor  for  want  of  a  proper  and  perfect  venue,  when  the 
court  shall  appear  by  the  indictment  to  have  had  jurisdiction  of 
the  offence. 

A  defect  in  an  indictment  for  homicide  in  stating  that  deceased  died  in  a 
certain  year,  when,  in  fact,  he  died  the  year  before,  is  cured  by  the  statute. 
Jones,  80-415. 

The  omission  of  the  word  "year"  in  an  indictment  for  the  removal  of  a 
crop  where  the  renting  is  charged  to  have  been  **for  the  term  of  one,**  omit- 
ting the  word  **year,*'  does  not  vitiate  the  indictment.     Walker,  87-541. 

It  is  not  necessary  that  an  indictment  should  conclude  **  against  the  peace 
and  dignity  of  the  state."  Overruling  State  v.  Joyner,  81  N.  C.  534  on  this 
point.     Kirkman,  104-91 1. 

A  conclusion  against  the' form  of  the  siatue  instead  of  statute  is  no  ground 
for  arrest  of  judgment    Smith,  63-234. 

I^aws  conferring,  withdiawing  or  limiting  jurisdiction  over  pre-existing  com- 
mon law  offences  do  not  become  a  constituent  part  of  the  offences  to  which 
they  apply*  and  indictments  under  such  statutes  need  not  conclude  against  the 
form  of  the  statute.    Williamson,  81-540, 
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See.  267  (1191).  IfUeni  to  defraud,  what  statetneni  and  proof 
suffiderU;  in  same  indictment,  defendatU  may  he  charged 
with  counts  for  receiving  stolen  goods  and  with  larceny*  JEt* 
C,  r.  3S,  ss.  21,  23.    1852,  c.  87 f  s.  2.    1874-'5,  c.  62. 

In  any  case,  where  an  intent  to  defraud  is  required  to  consti- 
tute the  olBfence  of  forgery,  or  any  other  offence  whatever,  it 
shall  be  sufficient  to  allege,  in  the  indictment,  an  intent  to 
defraud,  without  naming  therein  the  particular  person  or  body 
corporate  intended  to  be  defrauded;  and  on  the  trial  of  such 
indictment,  it  shall  be  sufficient,  and  not  be  deemed  a  variance, 
if  there  appear  to  be  an  intent  to  defraud  the  United  States,  or 
any  state,  county,  city,  town,  or  parish,  or  body  corporate,  or 
any  public  officer,  in  his  official  capacity,  or  any  co-partnership 
or  member  thereof,  or  any  particular  person.  The  defendant 
may  be  charged  in  the  same  indictment  in  several  counts  with 
the  separate  offences  of  receiving  stolen  goods,  knowing  them 
to  be  stolen,  and  larceny. 
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"Sew  bill  may  be  sent. — A  bill  of  indictment  returned  "not  a  true  bill "  cannot 
be  reconsidered  by  the  same  grand  jury,  but  a  new  bill  may  be  sent.  Brown, 
81-568. 

Where  a  bill  is  ignored,  a  new  one  charging  defendant  with  the  same  o£fence 
may  be  sent  to  the  same  grand  jury,  and  the  same  and  additional  evidence  pro- 
duced to  support  it     Harris,  91-656. 

The  state  is  not  restricted  to  the  first  indictment  found,  but  may  at  any  titne 
before  trial  send  another  and  require  defendant  to  answer  that     Dixon,  78-558. 

Ho  amendment  without  sending  to  grand  Jury. — Indictments  are  not  within  the 
operation  of  the  statute  of  jeofails,  and  cannot  be  amended  without  the  con- 
.currence  of  the  grand  jury.    Sexton,  10  (3  Hawks),  184. 

Bin  of  partienlan. — Where  the  indictment  does  not  convey  sufficient  infor- 
mation to  enable  the  defendant  to  prepare  for  his  trial,  he  may  apply  to  the 
prosecuting  officer  for  a  bill  of  particulars,  and  if  refused  he  may  apply  to  the 
court  to  direct  that  a  bill  of  particulars  be  furnished.     Brady,  107-822. 
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▲ocomplioe  wlio  testifies  may  be  afterwards  indicted. — The  fact  that  an  accomplice 
is  introduced  as  a  witness  and  testifies  to  such  facts  as  are  within  his  knowl- 
edge, withholding  nothing  because  of  its  tendency  to  criminate  himself,  does 
not  constitute  a  legal  defence  to  a  prosecution  against  him.  -  He  has  an  equi- 
table claim  to  executive  clemency,  or  the  solicitor  may  enter  a  nol  pros, 
Lyon,  81-600. 

Signing  not  necessary. — An  indictment  need  not  necessarily  be  signed  by  any 
one,  or  if  signed  by  an  attorney  other  than  the  regular  solicitor,  it  is  sufficient. 
Mace,  86-668. 

The  word  <<  ftlonionsly  "  must  be  used  in  felonies. — The  word  "feloniously*'  is 
absolutely  necessary  in  every  indictment  charging  a  felony,  and  it  cannot  be 
dispensed  with  or  its  use  supplied  by  any  circumlocution.     Rucker,  68-211. 

▲  mistake  in  marking  "a  tme  bill,"  bow  shown. — If  a  bill  of  indictment  be 
endorsed  "  a  true  bill  **  by  mistake,  when  the  grand  jury  had  ordered  their 
clerk  to  endorse  it  ^^noi  a  true  bill/'  the  defendant  may  show  that  fact  by 
affidavit  or  otherwise,  either  upon  a  motion  to  quash  or  plea  in  abatement,  and 
thereupon  the  indictment  should  be  quashed.     Horton,  63-595. 

Bail  maybe  required  when  bill  is  quashed. — Where  an  indictment  is  quashed,  it 
is  competent  and  proper  for  the  court  to  require  the  defendant  to  give  bail  to 
answer  another  indictment  for  the  same  oflFence.     Griffice,  75-316. 

Hame  of  person  unknown. — Although  the  name  of  the  person  on  whom  an 
offence  is  charged  to  have  been  committed  be  to  the  jurors  unknown,  yet  the 
proof  must  identify  the  party  injured  as  completely  as  if  his  real  name  appeared 
in  the  indictment.    Trice,  S8-627. 

Sffect  of  variance.  — The  effect  of  a  variance  between  the  allegation  and  proof 
is  to  vacate  the  verdict  and  leave  the  defendant  charged  as  before  and  liable 
to  be  tried  again.    Sherill,  82-694. 

Indictment  fbr  attempt. — On  indictment  for  an  attempt  to  commit  burglary, 
some  overt  act  of  defendant,  which  in  the  ordinary  course  of  things  would 
result  in  the  commission  of  the  crime,  must  be  alleged  and  proved.  Colvin, 
90-717. 

An  attempt  to  commit  a  felony,  some  act  being  done  amounting  to  an  attempt 
to  accomplish  the  purpose  without  doing  it,  is  a  misdemeanor.    Jordan,  75-27. 

Abortion. — An  indictment  charging  an  attempt  to  kill  by  administering  a 
poisonous  drug,  and  an  attempt  to  produce  an  abortion  by  the  same  means,  is 
not  demurrable  for  a  misjoinder,  since  both  offences  are  misdemeanors  at 
common  law  of  the  same  grade.    Slagle,  82-653. 


230  INJURY  TO  PROPERTY. 


INJURY  TO  PROPERTY. 

Sec.  268  (1062).    Injuries  to  hotises,  churches  and  fences.    B.C., 
.    c.  34,  s.  103. 

If  any  person  shall,  by  any  other  means  than  burning  or 
attempting  to  burn,  unlawfully  and  wilfully  demolish,  destroy, 
deface,  injure,  or  damage  any  of  the  houses  or  buildings  pre- 
viously mentioned  in  this  chapter;  or  shall  unlawfully  and  wil- 
fully burn,  demolish,  pull  down,  destroy,  deface,  damage,  or 
injure  any  church,  uninhabited  house,  outhouse,  or  other  house 
or  building  not  mentioned  before  in  this  chapter;  or  shall 
unlawfully  and  wilfully  burn,  destroy,  pull  down,  injure  or 
remove  any  fence,  wall,  or  other  inclosure,  or  any  part  thereof 
surrounding  or  about  any  yard,  garden,  cultivated  field  or  past- 
ure, or  about  any  church,  gr^ve-yard,  factory,  or  other  house  in 
which  machinery  is  used,  every  person  so  offending  shall  be 
guilty  of  a  misdemeanor. 

statute  not  in  conflict  witb  section  642. — ^There  is  no  conflict  between  this  sec- 
tion and  section  642,  and  an  indictment  charging  that  defendant  did  cut  and 
destroy  '*a  wire  fence  enclosing  a  pasture,"  may  be  sustained  under  the  above 
section.     Biggers,  108-760. 

Tenants. — This  section  does  not  embrace  the  case  of  injury  to  a  building  by 
a  lessee  during  the  con tiniKince  of  his  term.    Whitener,  92-798. 

The  husband  of  the  prosecutrix  leased  a  field  of  defendant  under  an  agree- 
ment by  which  the  husband  was  to  put  a  fence  around  the  field,  which  he  did. 
The  husband  died  and  prosecutrix  continued  in  possession  up  to  the  fence, 
but  the  fence  in  fact  was  a  division  fence  between  prosecutrix  and  another 
tenant  of  defendant.  Defendant,  upon  notice  to  the  prosecutrix,  removed  the 
fence,  she  forbidding  the  removal:  Held,  that  defendant  was  guilty.    Piper, 

89-551- 

Where  the  tenant  of  the  prosecutor  in  possession  of  a  house  simply  goes  out 
of  the  same,  and  takes  a  lease  from  the  defendant,  and  then  goes  back  pro« 
fessedly  under  the  lease  from  defendant,  his  relation  as  tenant  to  the  prosecu- 
tor remains,  his  possession  as  tenant  not  having  been  surrendered  to  the  origi- 
nal landlord;  and  where,  in  such  case,  the  prosecutor,  after  an  abandonment 
of  the  premises  by  the  tenant,  goes  to  the  house  and  stores  his  fodder  and 
some  tools  in  it  and  fastens  the  doors,  and  the  defendant  afterwards  goes  to 
the  house  and  bursts  open  the  door,  defacing  it  by  splitting  oflf  part  of  the 
facing,  and  takes  up  the  sleepers  in  one  of  the  rooms  and  puts  his  mules  in 
there,  the  defendant  is  guilty  of  wilful  injury  to  the  house,  though  he  had  a 
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deed  to  the  premises  older  than  that  under  which  the  prosecutor  claimed,  and 
had  been  advised  by  his  attorney  to  enter  and  take  possession,  since  his  taking 
such  a  violent  and  injurious  possession  of  the  house  while  the  prosecutor  was 
so  in  possession  was  a  wilful  injury  to  the  house,  and  the  question  of  a  bona 
fide  belief  that  he  was  the  owner  and  had  a  right  to  enter  does  not  apply. 
Howell,  107-835. 

Person  entering  mnst  be  a  trespasser. — One  who  peaceably  enters  on  land  and 
erects  houses  thereon  under  the  belief  that  he  had  the  right  to  do  so,  but,  being 
still  in  possession,  tears  them  down  and  removes  them  on  discovering  that  he 
was  on  the  lands  of  another,  is  not  such  a  trespasser  as  would  make  him  guilty. 
Reynolds,  95-616. 

Prosecntor  mnst  have  possession. — Where  the  prosecutor  has  neither  the  actual 
nor  constructive  possession  of  the  houses  demolished,  defendant  must  be 
acquitted.     Reynolds,  95-616. 

Wliat  constitutes  a  "cnltivated  field." — A  piece  of  land  cleared,  fenced  and 
used  for  cultivation  according  to  the  ordinary  course  of  husbandry,  although 
nothing  may  be  growing  thereon  at  the  time  of  the  trespass,  is  a  *' cultivated 
field''  within  the  meaning  of  the  statute.     McMinu,  81-585. 

A  field  in  a  course  of  preparation  for  making  a  crop,  though  no  crop  is 
actually  planted,  is  a  cultivated  field  within  the  meaning  of  the  statute.  Allen, 
35  (13  Ired.),  36. 

A  town  lot  is  a  *' field'*  within  the  meaning  of  the  statute.  McMiun,  81- 
585. 

Division  fbnce  on  land  of  defendant. — ^The  removal  of  a  fence  dividing  the  fields 
of  defendant  and  the  prosecutor  is  not  indictable  under  this  statute  when  the 
fence  is  altogether  on  the  lands  of  defendant.    Watson,  86-626. 

Where  there  is  a  controversy  about  the  dividing  line  between  the  prosecutor 
and  defendant,  and  the  fence  removed  is  shown  to  have  been  around  a  culti- 
vated field  in  the  actual  possession  of  the  prosecutor,  evidence  that  the  fence 
was  on  land  belonging  to  defendant  is  incompetent.     Marsh,  91-632. 

It  is  not  indictable  for  one  to  remove  a  fence  from  his  own  land  which  had 
been  unlawfully  put  there  by  another,  though  it  partially  encloses  a  cultivated 
field  belonging  to  the  other.     Headrick,  48  (3  Jones),  375. 

Wliat  kind  of  fence  is  protected. — An  erection,  consisting  of  posts  nine  or  ten 
feet  apart  on  which  slats  were  nailed,  placed  by  the  side  of  a  road  and  separ- 
ating it  from  a  field,  but  which  did  not  connect  with  any  fence  or  surround  the 
field,  is  not  such  a  fence  as  is  protected  from  injury.    Roberts,  103-744. 

Indictable,  thongh  defendant  has  better  title.  — The  removal  of  a  fence  from  around 
a  cultivated  field  in  the  possession  of  another  is  indictable,  though  defendant 
may  have  a  better  title  to  the  premises  than  the  prosecutor.     Hovis,  76-117. 

Title. — Where  a  person  has  neither  possession  nor  right  of  possession  to 
land,  he  cannot,  on  indictment  for  unlawfully  removing  a  fence  therefrom, 
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raise  a  question  as  to  the  right  of  entry,  nor  is  it  anj  defence  that  he  did  the 
act  to  bring  on  a  civil  suit  in  order  to  try  the  title.    Graham,  53  (8  Jones),  397. 

See»  269  (108J).    M€Uicious  injury  to  real  2>roperty»    B.  C,  c. 
.?#,  s.  1 11.    1873-^4,  c.  J76,  s.  5. 

If  any  person  shall  maliciously  commit  an*y  damage,  injury 
or  spoil  upon  any  real  property  whatsoever,  either  of  a  public 
or  private  nature,  for  which  no  punishment  is  provided  by  any 
existing  law,  every  person  so  oflFending  shall  be  guilty  of  a  mis- 
demeanor: Provided^  that  nothing  herein  shall  extend  to  any 
case  where  the  party  trespassing  or  doing  the  injury  acted  under 
a  fair  and  reasonable  belief  that  he  had  a  right  to  do  the  act 
complained  of,  nor  to  any  trespass  not  being  wilful  and  mali- 
cious, committed  in  hunting,  fishing  or  the  pursuit  of  game. 
When  the  owner  or  one  of  the  owners  of  an  estate  in  possession, 
shall  complain  of  the  injury  before  a  Justice  of  the  peace  of  the 
county  in  which  the  offence  is  charged  to  have  been  committed, 
before  the  regular  tenn  of  the  superior  court  next  after  the  com- 
mission of  the  offence,  and  shall  fail  to  state  in  his  complaint 
that  the  damage  exceeds  ten  dollars,  the  punishment,  upon  con- 
viction of  the  offence,  shall  not  exceed  a  fine  of  fifty  dollars  or 
imprisonment  for  thirty  days. 

Sec*  270  (1082),    Injury  to  pergonal  property,    1876^*79  c.  18, 
1885,  c.  r>:i. 

If  any  person  shall  wantonly  and  wilfully  injure  the  personal 
property  of  another,  he  shall  be  guilty  of  a  misdemeanor, 
whether  the  property  be  destroyed  or  not,  and  shall  be  punished 
by  fine  or  imprisonment,  or  both,  in  the  discretion  of  the  court. 

Indictment. — An  indictment  for  injury  to  a  dwelling-house  in  the  possession 
of  a  lessee  must  lay  the  property  in  the  lessee.     Mason,  35,  (13  Ired.).  34i« 

It  is  not  necessary  that  the  indictment  should  charge  that  the  act  was 
*' unlawfully*'  done.     Martin,  107-904. 

An  indictment  for  injuring  a  cow  concltiding  at  comtnon  law,  which  fails  to 
charge  that  the  offence  was  committed  ''mischievously  or  from  malice  to  the 
owner,**  cannot  be  sustained.     Hill,  79-656. 

[This  is  changed  since  the  act  of  1885,  amending  the  above  statute  by  strik- 
ing out  the  words  ''through  malice  to  the  owner.*'] 
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An  omission  to  conclude  contra  formain  siatuii  is  fatal  to  the  indictment. 
Hill,  7^56. 

Iigury  to  oatils  not  indictable  at  common  law. — The  wounding  of  cattle  mali- 
ciously is  not  an  indictable  offence  at  common  law.    Manuel,  72-201. 

Variance. — Proof  of  injury  to  an  ox  will  not  support  an  indictment  charging 
injury  to'  a  cow.     Hill,  79-656. 

Owner  tnming  Ml  stock  out  in  stock-law  territory.  ~It  is  no  defence  to  an  indict- 
ment for  injury  to  live  stock  that  the  stock  law  prevailed  in  the  community, 
and  the  prosecutor  turned  his  stock  out,  or  permitted  them  to  run  at  large 
through  negligence,  since  in  such  cases  the  stock  may  be  impounded.  Brig- 
man,  94-S88. 

Bogs. — The  owner  of  a  dog  has  such  a  property  in  him  as  will  sustain  an 
indictment  for  injury  to  property.    Latham,  35  (13  Ired.),  33. 
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See.  271  (1002  J.  Cattle  and  live  stock,  the  wilful  killing  or  tjijur- 
ing  of,  running  at  large  in  tJie  range.  It.  €,,  c.  :i4,'s.  104. 
1860,  c.  94,  en.  2.    1885,  c.  383. 

If  any  person  shall  unlawfully  and  on  purpose  kill,  maim,  or 
injure  any  live  stock,  lawfully  runningatlargein  the  range,  orin 
the  field  or  pasture  of  the  owner,  whether  done  with  the  actual 
intent  to  injure  the  owner,  or  to  drive  the  stock  from  the  range, 
or  any  other  unlawful  intent,  every  such  person,  his  counselors^ 
aiders,  and  abettors,  shall  be  guilty  of  a  misdemeanor:  Pro- 
vided^  that  nothing  herein  contained  shall  prohibit  any  person 
from  driving  out  of  the  range  any  stock  unlawfully  brought  from 
other  states  or  places,  and  in  any  indictment  under  this  section 
it  shall  not  be  necessary  to  name  in  the  bill  or  prove  on  the  trial 
the  owner  of  the  stock  maimed,  killed  or  injured. 

272  (1003).    Cfatile  and  live  stock,  injury  to,  in  unlawful  inclos^ 
ure.    1868-^9,0.253. 

If  any  person  shall  wilfully  and  unlawfully  kill  or  abuse  any 
horse,  mule,  hog,  sheep  or  other  cattle,  the  property  of  another, 
in  any  inclosure  not  surrounded  by  a  lawful  fence,  such  person 
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shall  be  guilty  of  a  misdemeanor,  and  fined  or  imprisoned  at  the 
discretion  of  the  court:  Provided^  that  this  section  shall  not 
apply  to  any  county  or  territory  where  the  stock  law  prevails. 

Indictment. — An  indictment  for  injury  to  stock  in  *'  the  field  ^*  of  the  pros- 
ecutor, **  the  same  not  being  surrounded  by  a  lawful  fence,"  is  fatally  defective. 
The  word  *' field**  has  not  as  extensive  a  signification  as  **  inclosure,**  and 
therefore  the  terms  are  not  equivalent.     Staton,  66-640. 

An  indictment  which  alleges  that  defendant  did  kill  a  certain  cow  **  in  an 
enclosure  not  then  and  there  surrounded  by  a  lawful  and  sufiicient  fence,** 
sufiiciently  describes  the  inclosure  without  stating  to  whom  it  belongs.  Pain- 
ter, 70-70. 

An  indictment  which  fails  to  allege  that  the  killing  was  "wilfully  and  un- 
lawfully" done  is  defective.     Simpson,  73-269. 

The  omission  of  the  word  "wilfully**  in  an  indictment  for  injury  to  stock  is 
a  fatal  defect.     Parker,  81-548. 

Intent  shown  by  recklessness. — Where  defendant  recklessly  shoots  at  cattle 
in  his  corn-field  to  frighten  and  run  them  out,  and  kills  the  prosecutor*s  mule, 
which  he  did  not  see,  the  corn  being  very  high,  his  recklessness  shows  ^he 
criminal  intent,  and  he  is  guilty.     Barnard,  88-661. 

Injury  began  within  but  completed  ontside  the  field. — Where  de^ndant  set  his 
dogs  on  a  cow  in  a  field  not  surrounded  by  a  lawful  fence,  and  the  dogs  chased 
and  worried  her  both  within  the  field  and  outside  of  it,  though  the  witness 
could  not  say  whether  the  injury  was  inflicted  in  the  field  or  out  of  it,  he  is 
not  entitled  to  an  instruction  that  unless  the  cow  was  injured  in  the  field  he 
would  not  be  guilty,  since  the  offence  is  complete  if  the  injury  is  begun  within 
the  field  but  completed  outside.    Godfrey,  97-507. 

Where  the  state  fails  to  prove  that  the  cow  was  shot  in  the  field  of  defendant, 
he  is  entitled  to  a  new  trial.     Deal,  92-802. 

Sec.  273  (2482).    CrueWj  to  animals  forbidden.    1881,  c.  34,  s. 
1;  c.  368,  8.  1.    1891.  c.  05, 

If  any  person  shall  wilfully  overdrive,  overload,  wound,  injure, 
torture,  torment,  deprive  of  necessary  sustenance,  or  cruelly 
beat,  or  needlessly  mutilate,  or  kill,  or  cause  or  procure  to  be 
overdriven,  overloaded,  wounded,  injured,  tortured,  tormented, 
or  deprived  of  necessary  sustenance,  or  to  be  cruelly  beaten, 
needlessly  mutilated,  or  killed  as  aforesaid,  any  useful  beast, 
fowl  or  animal,  every  such  offender  shall  for  every  such  oflFence 
be  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  fined 
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not  more  than  fifty  dollars  or  imprisoned  not  more  than  thirty 
days,  or  both  fined  and  imprisoned  as  aforesaid. 

Indictment. — An  indictment  charging  defendant  with  *' shooting''  a  cow  is 
sufficient)  since  the  word  shooting,  though  not  used  in  the  statute,  is  equiva- 
lent to  wounding.     Butts,  92-784. 

An  indictment  for  cruelty  to  animals  which  simply  charges  that  defendant 
did  "  torture,  torment  and  act  in  a  cruel  manner  towards  a  certain  animal "  is 
fatally  defective  for  failure  to  set  out  the  facts  constituting  such  cruel  conduct. 
Approving  State  v.  Allison,  90-733,  and  State  v.  Butts,  92-784.  Watkins, 
101-702. 

Evidence. — Evidence  that  the  cow  killed  by  defendant  entered  defendant's 
field  over  a  part  of  a  cross  fence  which  it  was  the  prosecutor's  duty  to  keep 
up,  and  that  defendant  killed  the  cow  to  prevent  her  from  injuring  his  crops, 
is  inadmissible.     Butts,  92-784. 

Where  the  prosecuting  witness,  on  indictment  against  defendant  for  killing 
a  hog,  is  asked  by  defendant  if  he  did  not  say  to  a  certain  person  that  **rather 
than  be  outdone  by  a  negro  he  would  swear  to  any  amount  of  lies,"  and  such 
statement  is  denied,  he  cannot  be  contradicted  by  proof  that  he  did  make  such 
statement,  since  it  is  entirely  collateral.     Roberts,  81-605. 

Evidence — expert. — A  physician  who  states  that  he  is  able  to  give  an  opinion 
as  to  the  effect  of  poison  on  brute  animals,  is  competent  to  testify  as  an  expert, 
though  he  has  never  treated  such  a  case  in  his  practice.    Sheets,  89-543. 

Sec.  274  (2483).    Bear-baiting,  &d  prohibited.     1881,  c.  308, 
8.2.    1891,  c.  05. 

Any  person  who  shall  keep,  or  use,  or  in  any  way  be  connected 
with,  or  interested  in  the  management  of,  or  shall  receive  money 
for  the  admission  of  any  person  to,  any  place  kept  or  used  for 
the  purpose  of  fighting,  or  baiting  any  bull,  bear,  dog,  cock,  or 
other  animal;  and  any  person  who  shall  encourage,  aid  or  assist 
therein,  or  who  shall  permit  or  suffer  any  place  to  be  so  kept  or 
used,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  fined  not  more  than  fifty  dollars  or  imprisoned  not  more 
than  thirty  days,  or  both  fined  and  imprisoned  as  aforesaid. 

Sec.  275  (2484).    Failure  to  provide  impounded  animals  with 
food,  a  misdemeanor.    1881,  c.  308,  s.  3.    1891,  c.  05. 

Any  person  who  shall  impound,  or  cause  to  be  impounded  in 
any  pound  or  other  place,  any  animal,  shall  supply  to  the  same 
during  such  confinementasufiicientquantity  of  goodand  whole- 
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some  food  and  water,  and  in  default  thereof  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be  fined  not  more  than 
fifty  dollars  or  imprisoned  not  more  than  thirty  days,  or  both 
fined  and  imprisoned  as  aforesaid. 

tec*  270  (2480),    Misdemeanor  to  carry  in   conveyance  any 
animai  in  a  crttel  manner.    1881,  c,  308, 8*  />•    1891,  c.  05* 

If  any  person  shall  carry  or  cause  to  be  carried  in  or  upon 
any  vehicle,  or  other  conveyance,  any  animal  in  a  cruel  or 
inhuman  manner,  he  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  shall  be  fined  not  more  than  fifty  dollars  or 
imprisoned  not  more  than  thirty  days;  whenever  he  shall  be 
taken  into  custody  therefor  by  any  officer,  such  officer  may  take 
charge  of  such  vehicle  or  other  conveyance  and  its  contents,  and 
deposit  the  same  in  some  safe  place  of  custody;  and  the  neces- 
sary expenses  which  may  be  incurred  for  taking  charge  of  and 
keeping  and  sustaining  the  same  shall  be  a  lien  thereon,  to  be 
paid  before  the  same  can  be  lawfully  reclaimed;  or  the  said 
expenses,  or  any  part  thereof  remaining  unpaid,  may  be  recov- 
ered by  the  person  incurring  the  same  of  the  owner  of  said  ani- 
mal in  ah  action  therefor. 

Sec*  277  (2487 )•    Misdemeanor  to  instigate  or  engage  in  any  act 
of  cruelty  to  animals.    1881,  c.  308,  s.  0.    189 1^  c.  05. 

Any  person  who  shall  wilfully  set  on  foot,  or  instigate,  or 
move  to  carry  on,  or  promote,  or  engage  in,  or  do  any  act 
towards  the  furtherance  of  any  act  of  cruelty  to  any  animal, 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be 
fined  not  more  than  fifty  dollars  or  imprisoned  not  more  than 
thirty  days,  or  both  fined  and  imprisoned  as  aforesaid. 

Sec.  278  (2488).    The  sale  of  animals  having  glanders  forbid^ 
elm.    1881,  c.  308,  s.  7.    1891,  c.  05. 

Any  person  who  shall  sell,  or  offer  for  sale,  or  who  shall  use, 
or  expose,  or  cause  or  procure  to  be  sold  or  oflFered  for  sale,  or 
to  be  used  or  exposed,  any  horse  or  other  animal  having  the 
disease  known  as  glanders  or  farcy,  or  any  other  contagious  or 
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infectious  disease  known  by  such  person  to  be  dangerous  to  life, 
or  which  shall  be  diseased  past  recovery,  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be  fined  not  more  than 
fifty  dollars  or  imprisoned  not  more  than  thirty  days,  or  both 
fined  and  imprisoned  as  aforesaid. 

See.  279  (2489).  Animals  with  glanders  to  be  killed.  1881,0. 
308,  s.  8.    1891,  c.  65. 

Every  animal  having  the  glanders  or  farcy  shall  at  once  be 
deprived  of  life  by  the  owner  or  person  having  charge  thereof 
upon  discovery  or  knowledge  of  its  condition,  and  any  such 
owner  or  person  omitting  or  refusing  to  comply  with  this  sec- 
tion  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  fined  not  more  than  fifty  dollars  or  imprisoned  not 
more  than  thirty  days,  or  both  fined  and  imprisoned  as  afore- 
said. 

See.  280  (2490).  Construction  of  certain  words,  1881,  c.  368, 
s.  15. 

In  this  chapter,  and  in  every  law  which  may  be  enacted, 
relating  to  animals,  the  words  animal  or  dumb  animal  shall  be 
held  to  include  every  living  creature;  the  words  torture,  tor- 
ment or  cruelty  shall  be  held  to  include  every  act,  omission  or 
neglect,  whereby  unjustifiable  physical  pain,  suffering  or  death 
is  caused  or  permitted;  but  nothing  in  this  chapter  shall  be 
construed  as  prohibiting  the  lawful  shooting  of  birds,  deer  and 
other  game  for  the  purpose  of  human  food. 

See.  281  (2321),  When  driven  from  one  part  of  the  state 
through  another,  must  be  certified  to  be  healthy ^  dbc;  misde^ 
meanor  for  Justice  to  grant  certificate  without  affidavit. 
H.  C,  c.  17$  s.  5. 

No  person  shall  drive  any  cattle  from  any  part  of  the  state 
through  any  other  part  thereof,  without  first  obtaining  and 
carrying  with  him  a  certificate  under  the  hands  and  seals  of 
two  justices  of  the  peace  of  the  county  where  such  cattle  were 
severally  purchased  or  collected  from  the  range,  accompanied 
with  an  affidavit  of  the  owner  setting  forth  the  place  where 
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said  catttle  were  purchased,  or  had  ranged  as  aforesaid,  and 
describing  therein  the  nature  of  the  soil  and  growth  of  timber 
on  such  place;  and  also  that  said  cattle  were,  at  the  time  of 
purchase  or  removal,  sound  and  free  from  any  infectious  dis- 
temper. And  if  any  justice  shall  grant  such  certificate  without 
such  affidavit  of  the  owner,  it  shall  be  a  misdemeanor  in  office. 

Sec,  282  (2322 J,    Persons  allowing  distempered  catUe  to  go  at 
large  to  be  guilty  of  misdemeanor,  ^c.    1868'*9,  c.  SOf  s»  1. 

If  any  person  shall  drive  or  cause  to  be  driven  any  cattle 
from  any  county  in  this  state,  or  from  any  county  or  district  in 
any  other  state  into  any  county  in  this  state,  at  any  time  between 
the  first  day  of  April  and  the  first  day  of  November,  knowing 
such  cattle  to  be  distempered  or  otherwise  infected,  or  shall  per- 
mit any  distempered  cattle  to  roam  at  large  and  enter  any 
uninfected  district,  he  shall  be  guilty  of  a  misdemeanor,  and  be 
liable  to  an  action  for  all  damages  which  may  arise  from  a 
violation  of  this  section. 

Sec.  283  (2323)      When  subject  to  damage  only.     ISOS-'Q,  c.  50, 
S.2. 

If  any  person  shall  drive  or  cause  to  be  driven  any  cattle  as 
aforesaid,  not  knowing  them  to  be  infected,  and  losses  should 
be  sustained  by  the  spreading  of  distempers  or  infection  from 
said  cattle,  he  shall  be  subject  to  damages  only. 

Sec.  284  (2324).     When  not  subject  to  penalty.    1868^*9,  c.  50, 
S.3. 

If  any  person  complies  with  the  requirements  of  section 
twenty-three  hundred  and  twenty-one,  without  regard  to  growth 
or  locality,  said  person  shall  not  be  subject  to  the  above  pen- 
alties. 

Sec.  285  (1001).    Cattle  and  live  storks  mismarkiug,  a  misde- 
meanor.   JB.  C,  c.  34.    1797 f  c.  485,  s.  2. 

If  any  person  shall  knowingly  alter  or  deface  the  mark  or 
brand  of  any  other  person's  horse,  mule,  or  ass,  neat  cattle, 
sheep,  goat,  or  hog,  or  shall  knowingly  mismark  or  brand  any 
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such  beast  that  may  be  unbranded  or  unmarked,  not  properly 
his  own,  with  intent  to  defraud  any  other  person,  the  person  so 
oflFending  shall  be  guilty  of  a  misdemeanor,  and  punished  as  if 
convicted  of  larceny. 

Indictment— original  mark. — An  indictment  for  altering  the  mark  of  a  cattle- 
beast  need  not  set  forth  the  original  mark  nor  ia  what  manner  the  alteration 
was  made.     O'Neal,  29  (7  Ired.),  251. 

Parol  eTidence  of  mark. — Parol  evidence  is  competent  to  prove  the  mark  of 
the  prosecutor.     King,  84-737. 

Sec.  286  (2822).    Definition  of  word  ** stock.'' 

The  word  ''stock"  in  this  chapter  shall  be  construed  to  mean 
horses,  mules,  colts,  cows,  calves,  sheep,  goats,  jennets,  and  all 
neat  cattle  and  swine. 


INSURANCE  AGENT. 

Sec,  287(3077)*    Insurance  agent  gnilfy  of  felony,  when.   J 883, 
c.STpS.  17. 

Any  insurance  agent  doing  business  in  this  state,  who  shall 
unlawfully  withhold  or  expend  the  funds  of  his  principal,  shall, 
upon  conviction  thereof,  be  guilty  of  felony. 
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Sec.  288  (2715),    IntimidaHon  of  voters.    1868,  c.  62.  s.  4. 

Any  person  who  shall  discharge  from  employment,  withdraw 
patronage  from,  or  otherwise  injure,  threaten,  oppress,  or 
attempt  to  intimidate  any  qualified  voter  of  this  state,  because 
of  the  vote  such  voter  may,  or  may  not  have  cast  in  any  elec- 
tion, shall  be  guilty  of  a  misdemeanor. 
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Sec.  289  (27 16 J.    Bribery  at  elections.    B.  C,  c  62, 9.  22.    1868, 
c.  62r,  88. 1,3.    1868''9,  c.  176,  s.  1.    1876''7,  c  275,  8.  45. 

Any  person  who  shall,  at  any  time  before  or  after  an  election, 
either  directly  or  indirectly,  give,  or  promise  to  give,  any 
money,  property,  or  jreward  to  any  elector,  or  to  any  county  or 
district,  in  order  to  be  elected,  or  to  procure  any  other  person  to 
be  elected  a  member  of  the  general  assembly,  or  to  any  oflSce 
under  the  laws  of  this  state,  shall  forfeit  and  pay  four  hundred 
dollars  to  any  person  who  will  sue  for  the  same,  and  shall  be 
guilty  of  a  misdemeanor;  and  any  person  who  shall  receive  or 
agree  to  receive  any  such  bribe  shall  also  be  guilty  of  a  misde- 
meanor. 

Sec.  290  (2717).    Betting  on  elections.    1858-^9.  c.  49. 

m 

Any  person  wlip  shall  bet  or  wager  any  money  or  other  thing 
of  value  upon  any  election  held  in  this  state  shall  be  guilty  of  a 
misdemeanor. 


JUDGE'S  CHARGE. 

Sec.  291  (413).    Judge  to  explain  law,  but  to  express  no  opinitkn 
on  facts.    C.  C.  P.,  s.  2.37.    B.  C,  c.  31,  s.  130.    1796,  c.  452, 

8.  1. 

No  judge,  in  giving  a  charge  to  the  petit  jury,  either  in  a 

civil  or  a  criminal  action,  shall  give  an  opinion  whether  a  fact 

•  __ 

is  fully  or  suflSciently  proven,  such  matter  being  the  true  oflSce 
and  province  of  the  jury;  but  he  shall  state  in  a  plain  and  cor- 
rect manner  the  evidence  given  in  the  case,  and  declare  and 
explain  the  law  arising  thereon. 

Seasonable  doubt. — ^An  instructioa  that  reasonable  doubt  means  that,  after  a 
consideration  of  all  the  evidence,  with  all  the  light  derived  from  the  ar^- 
ment  of  counsel  and  the  instructions  of  the  court,  the  jury  ought  not  to  con- 
vict unless  they  felt  that  their  minds  were  involuntarily  led  to  the  conviction 
that  the  prisoner  was  guilty  as  charged,  is  not  erroneous.    Gould,  90-658. 

Beftisal  to  charge  that  the  evidence  ie  not  enfficient. — Where  the  evidence  is  not 
sufficient  to  prove  the  offence  charged  in  the  indictment,  the  refusal  of  the 
judge  to  so  instruct  the  jury  is  good  ground  for  exception.    Massey,  86-658. 
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stating  the  eridence  and  declaring  law. — A  failure  to  '*  state  in  a  plain  and  cor- 
rect manner  the  evidence  given  in  the  case  and  declare  and  explain  the  law 
arising  thereon,**  is  not  error  when  the  court  is  not  requested  to  do  so,  espe- 
cially when  the  evidence  is  neither  complicated  or  peculiar  in  its  bearings, 
and  when  the  court  expressly  directs  attention  to  the  evidence  in  defendant's 
behalf.    Distinguishing  State  v.  Boyle,  104  N.  C,  800.     Pritchett,  106-6671 

Declarations  of  one  prisoner  against  another. — A  general  charge  that  the  jury 
should  not  consider  any  admission  or  declaration  of  one  prisoner  against  the 
others  on  trial,  unless  they  were  present  when  made,  is  not  a  sufficient  com- 
pliance with  the  law,  which  excludes  evidence  of  the  declarations  of  one  of  the 
prisoners  as  against  the  others  unless  they  were  made  in  the  presence  of  the 
others.     Oxendine,  107-783. 

Jury  not  the  Judges  of  the  law. — It  is  not  error  to  refuse  to  tell  the  jury  that 
they  are  the  judges  of  the  law  as  well  as  the  facts.     Peace,  46  (i  Jones),  251. 

Good  character  in  plain  case.— It  is  error  to  charge  the  jury  that  *'  in  a  plain 
case  a  good  character  would  not  help  the  prisoner,  biit  in  a  doubtful  case,  he 
had  a  right  to  have  it  cast  into  the  scales  and  weighed  ii>his  behalf;'*  the  true 
rule  being  that  in  all  cases  a  good  character  is  to  be  considered.  Henry,  50 
(5  Jones),  65. 

Hi^ority  of  Jury  yielding  to  one. — It  is  not  error  for  the  court  to  refuse  to  charge 
that  in  case  one  of  the  jury  had  a  doubt  as  to  the  guilt  of  the  prisoner,  the 
other  jurors  should  yield  to  him.     Bowman,  80-432. 

Cantion  before  adUonmment. — ^A  failure  of  the  judge  to  instruct  the  jury  before 
a  short  adjournment  pending  the  trial  of  a  capital  case  that  they  should  not 
discuss  the  case  among  themselves  or  with  third  parties  during  the  recess,  is 
not  sufficient  cause  for  a  new  trial  where  it  does  not  appear  that  an  improper 
verdict  resulted  from  such  omission,  or  that  the  jury  were  tampered  with. 
Edwards,  79-648. 

Jnry  not  bonnd  to  believe  nnimpeached  witness. — It  is  error  to  charge  the  jury 
that  they  are  bound  to  believe  a  witness  unless  he  is  impeached.  Small  wood» 
75-104. 

Testimony  of  relations  regarded  with  suspicion. — It  is  not  error  to  instruct  the 
jury  that  the  law  regards  with  suspicion  the  testimony  of  near  relations  when 
testifying  for  each  other.    Nash,  30  (8  Ired.),  35. 

The  testimony  of  a  witness  related  to  the  party  for  whom  he  testifies  is 
thereby  afiPected,  and  his  evidence  must  be  received  with  some  degree  of  allow- 
ance.    Boon,  82-637. 

CaJM  relied  on  by  defbnee.— A  charge  that  a  certain  case  relied  on  by  the  defence 
was  the  law  in  North  Carolina,  **  but  it  was  the  extreme  verge  of  the  law^*^  is 
no  ground  for  a  new  trial.     Harrison,  69-264. 
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Consent  to  Tordict  of  manBlanghter  of  one  prisoner — opinion. — Where  two  are  on 
trial  for  murder,  the  fact  that  the  court  permits  the  solicitor  to  consent  to  a 
verdict  of  manslaughter  as  to  one,  is  no  expression  of  opinion  as  to  the  grade 
of  the  other's  offence.     Pratt,  88-639. 

Harmless  remark. — Where  the  judge  in  charging  the  jury  remarks  that  the 
prisoner  is  charged  with  a  "  dastardly  crime,*'  but  it  does  not  appear  that  the 
remark  was  made  in  a  spirit  or  tone  unfriendly  or  hostile  to  the  prisoner,  nor 
that  it  tended  to  prejudice  him  before  the  jury,  an  exception  to  the  remark 
cannot  be  sustained.     McCarter,  98-637. 

Jury  not  bound  to  believe  uncontradicted  witness.— It  is  error  for  the  court  in 
referring  to  a  witness  to  charge  that  *'  If  her  character  is  of  ordinary  respect- 
ability, you  will  take  her  testimony  to  be  true,  unless  she  is  fully  and  thor- 
oughly contradicted."     Parker,  66-624 

Instmction  need  not  be  in  very  words  asked. — The  trial  judge  is  not  required  to 
give  a  prayer  for  instructions  in  the  very  words  in  which  it  is  asked,  nor  to 
give  impertinent  instructions,  nor  to  recite  the  testimony  of  each  witness  in 
the  order  in  which  he  was  examined.    Jones,  97-469. 

Giving  prominence  to  testimony  of  one  witness. — Where  the  evidence  is  conflict- 
ing, it  is  erroneous  to  separate  and  give  prominence  to  the  testimony  of  one 
witness,  who  is  in  conflict  with  others,  but  if  the  conflicting  statements  are  put 
side  by  side,  and  the  jury  directed,  as  they  might  find  the  facts  to  be,  to  con- 
vict if  they  found  the  facts  as  testified  to  by  one  witness,  but  to  acquit  if  they 
should  find  the  contrary,  but  that  all  the  evidence  should  be  considered,  and 
if  not  satisfied  appellant  fought  willingly  they  should  acquit,  there  is  no  error. 
Weathers,  98-685. 

Prejudicial  remark  concerning  defendant's  counsel. — On  disagreement  of  counsel 
as  to  the  testimony  of  a  witness,  the  court  stated  that  both  the  counsel  were 
wrong,  but  that  he  would  so  recapitulate  the  testimony  that  **it  would  be 
moral  perjury  for  a  juror  to  accept  the  statement  of  defendant's  counsel": 
Heldy  that  such  remark  was  an  invasion  of  the  province  of  the  jury,  and  enti- 
tled the  defendant  to  a  new  trial.     Sykes,  80-618. 

Charging  abstract  proposition  of  law. — A  charge  in  which  the  court  deals  in 
generalities  and  abstract  propositions  of  law,  merely  reading  **head  notes" 
of  reported  cases,  without  making  any  application  of  them  to  the  facts  of  the 
case,  does  not  meet  the  requirements  of  the  statute.    Jones  87-547. 

Expression  of  opinion  as  to  credit  of  witness. — An  instruction  that  from  the  testi- 
mony of  the  prosecutor,  and  from  the  nature  of  his  testimony  otherwise,  it 
was  not  possible  for  him  to  be  in  error,  is  erroneous,  since  it  takes  from  the 
jury  the  degree  of  credit  to  be  given  his  testimony.  Presley,  35  (13  Ired,),  494. 

Charge  must  be  complete. — On  the  trial  of  defendant  for  perjury  it  appeared 
that  on  a  former  trial  for  forcible  entry,  defendant,  who  was  then  the  prosecu- 
tor, swore  that  he  was  present  and  forbade  the  trespass.    The  evidence  wa» 
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that  some  of  the  trespassers  had  entered  before  defendant  reached  the  place, 
that  others  were  in  the  act  of  entering,  and  that  he  was  fifty  or  seventy-five 
yards  distant  when  he  forbade  them,  and  that  they  persisted  notwithstanding 
his  forbidding:  Held^  that  the  fact  that  defendant  was  not  on  the  very  spot 
when  he  forbade  the  entry,  and  that  the  trespass  had  been  commenced  but 
not  completed  before  the  forbidding,  were  immaterial,  and  that  a  charge  that 
defendant's  guilt  depended  on  the  fact  of  his  presence,  without  further  instruc- 
tions was  not  a  compliance  with  the  statute.    Lawson,  98-759. 

EzpresBion  of  opinion. — A  remark  of  the  judge,  made  before  the  trial  began, 
that  the  jailer  had  said  that  the  prisoner  "  would  escape  if  he  had  the  oppor- 
tunity,** is  not  an  expression  of  opinion.    Jacobs,  106-695. 

Testimony  of  a  defendant  after  sererance. — Where  there  is  a  severance  ou  the 
trial  of  defendants,  and  another  party  charged  in  the  bill  testifies  in  behalf  of 
the  accused,  it  is  error,  as  indicating  an  opinion  on  the  facts,  to  charge  that 
the  very  fact  that  the  witness  is  included  in  the  same  indictment  will  impair 
his  testimony,  and  that  his  testimony  should  not  be  placed  on  the  same  plane 
or  footing  with  that  of  a  witness  of  undoubted  character  who  is  disinterested. 

Jenkins,  85-544. 

• 

Semark  as  to  weight  of  incompetent  evidence. — An  erroneous  remark  of  a  judge 
upon  the  weight  of  evidence  that  ought  not  to  have  been  admitted  at  all,  is 
not  ground  for  disturbing  a  verdict.     Neville,  51  (6  Jones),  423. 

Emphasis  equivalent  to  denial  that  there  is  evidence.— Where  the  judge  in  his 
charge  asks  with  emphasis,  and  in  an  animated  tone,  Where  is  the  evidence  to 
establish  a  particular  fact?  it  will  be  taken  that  he  meant  to  deny  that  there 
was  any  such  evidence.    Simmons,  51  (6  Jones),  21. 

8ec.  292  (414),    Judge  to  jmt  hi»  instructions  in  writing.    C.  C 

jf  .f  S»  ^»#o* 

Every  judge,  at  the  request  of  any  party  to  an  action  on  trial, 
made  at  or  before  the  close  of  the  evidence,  before  instructing 
the  jury  on  the  law,  shall  put  his  instructions  in  writing,  and 
read  them  to  the  jury;  he  shall  then  sign  and  file  them  with  the 
clerk  as  a  part  of  the  record. 

SeCm  203  (415).    Counsel  to  put  their  prayers  for  instruction  in 
writing.    C.  C\  P.,  s.  23fK 

Counsel  praying  of  the  judge  instructions  to  the  jury,  shall 
put  their  requests  in  writing  entitled  of  the  cause,  and  sign  them; 
otherwise  the  judge  may  disregard  them;  they  shall  be  filed 
with  the  clerk  as  a  part  of  the  record. 
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8ec»  294.    Judg€*B  charge,  jury  to  take.    1885,  c.  137. 

Whenever  a  judge  shall  put  his  instructions  to  the  jury  in 
writing  either  of  his  own  will  or  at  the  request  of  any  party  to 
an  action  on  trial,  he  shall,  at  the  request  of  either  party  to  the 
action,  allow  the  jury  to  take  his  instructions  with  them  on  their 
retirement,  and  the  jury  shall  return  said  instructions  with  their 
verdict  to  the  court. 


JURISDICTION. 

JUSTICES  OF  THE  PEACE. 

Sec  295  (892).  dntninal  Jurisdiction  of  justices  of  the  peace. 
Const.,  Art.  IV.,  s.  27.  1879,  c.  92,  ss.  2,  11.  1881,  c.  210. 
1891,  c.  152.    1889,  c.  504. 

Justices  of  the  peace  shall  have  exclusive  original  jurisdiction 
of  all  assaults,  assaults  and  batteries,  and  affrays,  where  no 
serious  damage  is  done,  and  of  all  criminal  matters  arising 
within  their  counties,  where  the  punishment  prescribed  by  law 
shall  not  exceed  a  fine  of  fifty  dollars,  or  imprisonment  for 
thirty  days:  Provided^  that  justices  of  the  peace  shall  have  no 
jurisdiction  over  assaults  with  intent  to  kill,  or  assaults  with 
intent  to  commit  rape,  except  as  committing  magistrates:  Pro- 
Tjided  further^  that  nothing  in  this  section  shall  prevent  the 
superior,  inferior  or  criminal  courts  from  finally  hearing  and 
determining  such  affrays  as  shall  be  committed  within  one  mile 
of  the  place  where  and  during  the  time  such  court  is  being  held; 
nor  shall  this  section  be  constnied  to  prevent  said  courts  from 
assuming  jurisdiction  of  all  offences  whereof  exclusive  original 
jurisdiction  is  given  to  justices  of  the  peace,  if  some  justice  of 
the  peace,  within  twelve  months  after  the  commission  of  the 
offence,  shall  not  have  proceeded  to  take  ofiicial  cognizance  of 
the  same. 

Powers  of  magistrates. — A  justice  of  the  peace  can  only  exercise  such  powers 
a&  are  conferred  upon  him  by  the  Constitution,  art.  4,  \  27,  and  the  statutes  in 
harmony  therewith.  His  jurisdiction  is  special,  not  general,  and  his  authority 
is  not  to  be  enlarged  by  principles  of  law  applicable  to  courts  of  general  juris- 
diction; nor  can  he  adopt  methods  of  procedure  not  strictly  allowed  by  law. 
Jones,  100-438. 
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Justice  liu  concurrent  Jnrisdiotion  after  twelve  montlii. — ^A  justice  of  the  peace, 
after  the  expiration  of  the  twelve  months,  has  concurrent  jurisdiction  with  the 
superior  court  of  offences  of  which  he  has  exclusive  original  jurisdiction. 
Roberts,  98-756. 

Amendment  of  1891  void.— The  act  of  189 1,  which  amended  the  above  section  by 
striking  out  in  line  3  between  the  word  '*where"  and  the  word  *'no"  the  words 
**no  deadly  weapon  is  used  and,"  leaving  section  31  (The  Code^  {987),  which 
still  prescribes  that  assaults  with  a  deadly  weapon  may  be  punished  by  fine  or 
imprisonment  in  the  discretion  of  the  court ^  unamended,  does  not  confer  juris- 
diction on  justices  of  the  peace  in  cases  where  a  deadly  weapon  was  used  but 
no  serious  damage  was  inflicted.  Though  the  statute  now  in  terms  confers 
jurisdiction  on  justices  of  the  peace,  the  punishment  being  still  prescribed  by 
section  31,  the  amendment  is  inoperative  and  of  no  efiect.  Fesperman,  108- 
770. 

Jailer  whipping  prisoner  with  buggy  whip. — An  indictment  charged  that  defend- 
ant made  an  assault  upon  the  prosecutrix  with  a  '*  deadly  weapon,  to-wit,  a 
club,"  and  on  the  trial  it  appeared  that  the  defendant  was  the  keeper  of  the 
jail  and  resided  therein  with  his  family;  that  his  wife  was  seriously  ill;  that 
prosecutrix  was  imprisoned  in  the  jail  and  was  conducting  herself  in  a  loud, 
boisterous  and  disorderly  manner,  and  refused  to  desist  when  ordered  by 
defendant;  that  thereupon  he  took  her  to  another  apartment  and  gave  her  a 
severe  whipping  with  a  buggy  whip,  cutting  the  flesh  on  her  back  and  arms, 
but  she  was  not  disabled  and  the  places  healed  up  in  a  week  or  two:  Held^  that 
the  superior  court  had  jurisdiction.    Roseman,  108-765. 

Snificient  to  charge  assanlt  with  deadly  weapon. ~ Where  the  indictment  charges 
an  assault  with  a  deadly  weapon  the  superior  court  has  jurisdiction,  though  it 
is  shown  that  the  offence  was  only  a  simple  assault,  and  was  committed  within 
less  than  twelve  months  from  the  finding  of  the  bill.     Fesperman,  108-770. 

Defendant  most  prove  offence  committed  within  six  months. — Where  the  indict- 
ment charges  an  assault  with  a  deadly  weapon  without  stating  the  character  of 
the  weapon  used,  and  it  does  not  appear  that  the  offence  was  committed  within 
six  months  from  the  finding  of  the  bill,  the  indictment  will  be  sustained  for  a 
simple  assault  and  battery,  and  the  superior  court  retains  jurisdiction.  Rus- 
sell, 91-624. 

Indictment  mnst  name  the  weapon  and  give  its  character. — Where  the  indictment 
alleges  that  the  offence  was  committed  with  a  deadly  weapon,  but  fails  to  name 
the  weapon  or  set  forth  its  character,  or  where  the  bill  alleges  that  serious 
damage  was  done,  but  fails  to  set  forth  the  nature  and  extent  of  the  injury,  the 
superior  court  has  no  jurisdiction  until  after  six  months  from  the  commission 
of  the  offence.     Cunningham,  94-824. 

Submission  fat  simple  assanlt  on  indictment  for  rape. — Where  the  indictment 
charges  an  assault  with  intent  to  commit  rape,  and  defendant  submits  for  a 
simple  assault,  the  superior  court,  having  obtained  jurisdiction,  may  proceed 
to  judgment.    Johnson,  94-863. 
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Indictment  fbr  simple  assault  before  six  montlis  elapsed. — Where  the  indictment 
19  for  a  simple  assault,  and  it  appears  that  the  offence  was  committed  within  six 
months  next  before  the  finding  of  the  bill,  the  superior  court  has  no  jurisdic- 
tion.   Berry,  83-603. 

Defendant  bonnd  when  justice  had  jorisdiction. — A  warrant  was  issued  by  a  jus- 
tice for  an  offence  of  which  he  had  exclusive  jurisdiction,  but  the  record 
showed  that  defendant  waived  a  trial  and  was  bound  for  his  appearance  at  the 
next  term  of  the  superior  court,  and  the  record  of  the  superior  court  shows 
that  **  upon  the  foregoing  warrant  fl»rf  appeal  the  case  came  on  to  be  tried  **: 
Heldy  that  there  having  been  no  trial  before  the  justice,  the  superior  court  did 
not  acquire  jurisdiction,  and  the  judgment  must  be  arrested.     Lachman«  98- 

763. 

Indictment  within  six  months  alleging  deadly  weapon. — Where  the  indictment 
charges  an  assault  '*  with  a  certain  deadly  weapon,  to-wit,  a  chair,  knife  and 
pistol,*'  the  superior  court  has  jurisdiction,  though  it  appears  that  no  deadly 
weapon  was  used,  no  serious  damage  done,  and  that  the  prosecution  was  begun 
less  than  six  months  since  the  commission  of  the  offence.     Ray,  89-587. 

Verdict  of  guilty  on  second  count  charging  assault  and  battery. — Where  the  indict- 
ment contains  two  counts,  one  charging  an  assault  with  a  deadly  weapon  and 
the  other  an  assault  and  battery,  and  the  verdict  is  **  not  guilty  **  on  the  first 
count  but  **  guilty  **  on  the  second,  the  inferior  court,  having  once  acquired 
jurisdiction,  may  proceed  to  judgment.     Speller,  91-526. 

Indictment  must  state  nature  and  extent  of  injury. — Where  the  indictment  sim- 
ply charges  that  the  prosecutor  was  "seriously  injured,"  or  that  "serious  dam- 
age '*  was  done,  without  setting  out  the  nature  or  extent  of  the  injury,  and  the 
evidence  shows  that  the  offence  was  committed]  within  six  months,  and  that 
"an  indecent  assault*'  was  made  on  the  person  of  the  prosecutrix,  the  court 
should  direct  a  verdict  of  not  guilty.     Earnest,  98-740. 

Serious  damage. — Defendant  assaulted  the  prosecutor  with  his  fist,  knocked 
him  down,  jumped  on  him  and  beat  him  in  a  cruel  manner,  stunning  him  and 
badly  injuring  his  eyes,  but  the  injuries  were  not  permanent:  Held^  that  there 
was  serious  damage,  and  a  justice  had  no  jurisdiction.     Shelly,  98-673. 

Burden  on  defendant  to  show  that  six  months  had  not  elapsed. — ^If  the  offence  has 
been  committed  within  six  months  from  the  finding  of  the  bill,  the  burden  is 
on  the  defendant  to  show  it,  but  the  bill  must  allege  that  the  assault  was  made 
with  a  deadly  weapon  and  describe  it,  or  that  serious  damage  was  done,  and 
set  out  its  extent  and  nature.     Shelly,  98-673. 

Indictment  must  show  character  of  weapon. — Where  the  indictment  charges  an 
assault  and  battery  "with  a  deadly  weapon,  to-wit,  a  certain  stick,"  but  fails 
to  give  the  dimensions  of  the  stick,  or  state  the  damage  done,  and  it  appears 
that  the  offence  was  committed  within  less  than  six  months  before  the  finding 
of  the  bill,  the  superior  court  does  not  have  jurisdiction.     Porter,  101-713. 

Aflhiys  committed  within  one  mile  of  court-house.— Under  this  statute  the  superior 
courts  have  only  concurrent  jurisdiction  with  justices  of  the  peace  of  affrays 
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committed  within  one  mile  of  the  place  where  court  is  being  held.     Bowers, 
94-910. 

Crime  committed  in  another  state. — The  legislature  of  this  state  cannot  define 
and  punish  crimes  committed  in  another  state.    Knight,  4  (Taylor's  Rep.),  44. 

Town  ordinance— Justice  of  the  peace. — A  justice  of  the  peace  has  jurisdiction 
to  try  misdemeanors  arising  from  violations  of  town  ordinances.  Distinguish- 
ing State  V.  Threadgill,  76 N.  C,  17;  State  v.  White,  76  N.  C,  15.    Wood,  94-855- 

Justice  has  concurrent  jnrisdiction  with  mayor.— A  justice  of  the  peace  hos  con- 
current jurisdiction  with  the  mayor  of  a  violation  of  a  town  ordinance,  where 
the  punishment  cannot  exceed  a  fine  of  $50  or  imprisonment  for  thirty  days. 
Cainan,  94-880. 

Question  of  jnrisdietion  raised  at  any  time. — The  point  that  the  court  has  not 
jurisdiction  may  be  made  at  any  time  by  mere  suggestion,  or  by  motion  to 
quash,  or  the  court,  ex  fnero  motUt  may  take  notice  of  it.     Miller,  100  543. 

Cannot  be  conferred  by  consent. — Neither  consent  nor  waiver  can  confer  juris- 
diction, and  the  court  will  not  proceed  when  it  appears  from  the  record  that 
it  has  no  authority.     Miller,  100-543. 

Tkilure  to  list  fbr  taxes.— ^Justices  of  the  peace  have  exclusive  jurisdiction  of  a 
misdemeanor,  under  Laws  1887,  c.  155,  and  1879,  c.  92,  for  failure  to  list  for 
taxes,  and  where  the  indictment  is  first  found  in  the  superior  court  the  court 
may,  on  plea,  or  ex  tnero  tnotu^  stop  the  proceeding  at  any  stage,  even  after 
plea  of  **not  guilty*'  entered.     Benthall,  82-664. 

<( 
Offences  nnder  local  option  law. — ^The  superior,  criminal  and  inferior  courts  have 

jurisdiction  of  offences  under  the  local  option  act.     Cooper,  101-684. 

Retailing  wlthont  license.— The  superior  court  has  jurisdiction  of  the  offence 
of  retailing  liquors  without  license.     Deaton,  101-728. 

See.  296  (893 J.  Additional  Jurisdiction, peace  warrants,  bas- 
tardy, etc.    1879,  c.  92,  s.  2. 

Justices  of  the  peace  shall  also  have  exclusive  original  juris- 
diction of  all  such  peace  warrants  and  proceedings  thereunder  as 
they  sh^l  assume  jurisdiction  of,  and  of  all  bastardy  proceedings 
and  issues  arising  thereunder,  and  to  take  bonds  from  defendants  in 
such  proceedings,  as  provided  for  in  the  chapter  entitled  **Bas- 
tardy." 

Sec.  297  (896).  When  Justice  has  not  fincU  Jurisdiction,  ^fnust 
commit  accused  to  prison,  or  require  recognizance  for  his 
appearance  to  the  next  term  of  the  court  having  Jurisdiction. 
1868-^9,  c.  178,  sub  chap.  4,  s.  7.    1879,  c.  302,  s.  2. 

In  all  cases  where  a  justice  of  the  peace  shall  not  have  final 
jurisdiction  of  the  offence,  he  shall  desist  froni  any  final  determi- 
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nation  of  the  action  or  complaint,  and  either  commit  the  accused 
to  prison,  or  require  from  him  a  recognizance  with  sufficient 
sureties  and  in  a  sufficient  amount  for  his  appearance  at  the 
next  term  of  any  court  of  his  county  having  jurisdiction,  to 
answer  the  charge.  He  shall  also  bind  the  complainant  and  the 
witnesses  over  to  appear  in  like  manner  and  testify,  and  he  shall 
return  the  papers,  with  a  statement  of  his  proceedings,  to  the 
clerk  of  the  court  on  or  before  the  first  day  of  the  next  term 
thereof. 

Sec.  298  (897)*  WhenjuMice  is  satisfied  that  he  has  jurisdiction , 
he  siiaU  proceed  to  deter^nine  the  case.  1868-^9,  c.  178,  sub 
chap.  4:,  s.  8. 

When  the  justice  shall  be  satisfied  that  he  has  jurisdiction, 
if  no  jury  shall  be  asked  for,  he  shall  proceed  to  determine  the 
case,  and  shall  either  acquit  the  accused  or  find  him  guilty,  and 
sentence  him  to  such  punishment  as  the  case  may  require,  not 
to  exceed  in  any  case  a  fine  of  fifty  dollars,  or  imprisonment  in 
the  county  jail  for  thirty  days. 

SUPEBIOB  COURT. 

See.  299  (922).  Original  Jurisdiction  of  superior  court.  Const., 
Art.  IV,  ss.  12, 27.  1866-^79  c.  251.  1879,  c.  92,  s.  1  /,  1881, 
c.  210. 

The  superior  court  shall  have  original  jurisdiction  of  all  civil 
actions  whereof  exclusive  original  jurisdiction  is  not  given  to 
some  other  court;  and  of  all  criminal  actions  in  which  the  pun- 
ishment may  exceed  a  fine  of  fifty  dollars,  or  imprisonment  for 
thirty  days;  and  of  all  such  affrays  as  shall  be  committed  within 
one  mile  of  the  place  where,  and  during  the  time,  such  court 
is  being  held;  and  of  all  offences  whereof  exclusive  original 
jurisdiction  is  given  to  justices  of  the  peace,  if  some  justice  of 
the  peace  shall  not  within  six  months  after  the  commission  of 
the  offence  proceed  to  take  official  cognizance  thereof. 

Punislixnent  on  conTiction  ibr  simple  assault  when  no  bodily  ii^ury  results.— Where, 
on  indictment  for  assault  with  intent  to  commit  rape,  the  conviction  is  for  a 


JUSTICES  OF  THE  PEACE.  249 

simple  assault)  and  there  is  no  evidence  that  the  prosecutrix  suffered  anjr 
bodily  pain,  the  punishment  cannot  exceed  a  fine  of  $50  or  imprisonment  for 
thirty  days.     Nash,  109 — . 

Presentment  while  jostieelias  exclnsiye  cognizance  void.— Where  a  presentment 
for  disturbing  a  school  is  made  in  the  superior  court  within  six  months  from 
the  commission  of  the  offence,  but  the  indictment  is  found  after  the  expira- 
tion of  six  months,  the  superior  court  has  jurisdiction  to  try  the  offence,  since 
the  presentment,  having  been  made  while  the  offence  was  exclusively  cogniz- 
able in  a  justice's  court,  is  void,  and  cannot  affect  the  validity  of  the  prosecu- 
tion subsequently  instituted.     Cooper,  104-891. 

nr7£SI0£  COUBT. 

Sec.  300  (808 J.    JurimUction  of  inferior  court.    1876''7,  c  154, 
8.  7.    1879,  c.  92,  s.  1 1.    1881,  c.  210. 

Said  inferior  courts  shall  have  jurisdiction  to  enquire  of,  try, 
hear  and  determine  all  crimes  and  misdemeanors,  except  those 
whereof  exclusive  original  jurisdiction  is  given  to  courts  of  jus- 
tices of  the  peace,  and  except  the  crimes  of  murder,  manslaugh- 
ter, arson,  rape,  assault  with  intent  to  commit  rape,  burglary, 
horse-stealing,  libel,  perjury,  forger)'  and  highway  robbery. 
Said  inferior  courts  shall  also  have  jurisdiction  of  all  such 
affrays  as  shall  be  committed  within  one  mile  of  the  place  where 
and  during  the  time  such  courts  are  being  held,  and  of  all 
offences  whereof  exclusive  original  jurisdiction  is  given  to  jus- 
tices of  the  peace,  if  some  justice  of  the  peace  shall  not,  within 
six  months  after  the  commission  of  the  offence,  proceed  to  take 
official  cognizance  thereof. 
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Sec.  301(645).    Special  constables  in  certain  cases  appointed  by 
justices.    R.  C,  c.  24,  s.  1 1.    1741,  c.  24,  s.  9. 

For  the  better  executing  any  precept  or  mandate  in  extraor- 
dinary cases,  any  justice  of  the  peace  may  direct  the  same  in  the 
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absence  of,  or  for  want  of  a  constable,  to  any  person  not  being  a 
party,  who  shall  be  obliged  to  execute  the  same,  under  like 
penalty  that  any  constable  would  be  liable  to. 

Justice  sole  Judge  as  to  necessity  fbr  speeisi  constable. — The  justice  of  the  peace 
is  the  sole  judge  of  the  "extraordinary  cases*'  in  which  a  special  constable 
shall  be  appointed  under  this  section.     Armistead,  106-639. 

Unrestricted  depntation. — Where  the  deputation  is  unrestricted  as,  "J.  W.  F. 
is  hereby  appointed  special  constable,**  it  authorizes  the  service  of  all  other 
process  in  that  case  by  the  special  deputy,  including  the  execution  of^  miitu 
tnus,    Distingruishing  State  v.  Dean,  3  Jones,  393.     Armistead,  106-639. 

Deputation  should  show  absence  of  regular  officer. — While  it  is  not  necessary^ 
stiH  it  is  better  for  the  special  deputation  to  state  that  it  is  given  for  the  want 
of  a  regularly  constituted  officer.     Dula,  100-423. 

Evidence  of  official  capacity  of  special  deputy. — The  fact  that  defendants  were 
arrested  under  the  second  order  of  arrest  by  the  same  special  deputy  who  exe- 
cuted the  original  warrant,  is  some  evidence  that  they  knew  of  the  capacity  in 
which  the  officer  was  acting  when  making  the  second  arrest     Dula,  ioa-423. 

Bestricted  deputation  does  not  authorize  execution  of  mittimus. — A  special  deputa- 
tion "to  execute  the  within  warrant*'  for  the  arrest  of  a  person  does  not 
authorize  the  deputy  to  execute  a  mitHmus  in  the  case,  and  he  is  not  liable 
for  permitting  the  escape  of  the  person  arrested  and  committed  to  his  custody 
under  the  miUimus,  since  his  deputation  ceased  when  he  returned  the  war- 
rant.    Olan,  48  (3  Jones),  393. 

Sec*  302  (90G).  Justices  of  the  peace  to  make  returns  of  €Ui  critn^ 
inal  actions  disposed  of  by  them  to  the  clerk  of  the  superior, 
criminal  or  inferior  court*    18€9~'70,  c.  110. 

It  shall  be  the  duty  of  each  justice  of  the  peace  on  or  before 
Monday  of  every  term  of  the  superior,  criminal  or  inferior  court 
of  his  county  to  furnish  the  clerk  of  said  court  with  a  list  of  the 
names  and  oflfences  of  all  parties  tried  and  finally  disposed  of  by 
such  justice  of  the  peace,  together  with  the  papers  in  each  case, 
in  all  criminal  actions,  since  the  last  term  of  the  superior,  crim- 
inal or  inferior  court.  The  clerk  of  the  court  shall  hand  a  copy 
of  such  list  to  the  solicitor  and  to  the  grand  jury  at  each  term 
of  the  court;  and  no  indictment  shall  be  found  against  any  party 
whose  case  has  been  so  finally  disposed  of  by  any  justice  of  the 
peace:  Protrided^  that  this  section  shall  not  be  deemed  to  extend 
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or  enlarge  or  otherwise  affect  the  jurisdiction  of  justices  of  the 
peace,  except  as  provided  by  law. 

Vames  of  cases  disposed  of— indictment. — A  motion  iu  arrest  of  judgment,  on  the 
ground  that  the  indictment  does  not  state  the  names  of  the  cases  finally  dis- 
posed of  by  defendant,  cannot  be  sustained.    Foy,  98-744. 

See*  303  (907  )•    Actions  retnavable  fro^n  one  justice  of  the  peace 
to  another  upon  affidavit;  proviso.    1880,  c.  15.    1883,  c.  60* 

In  all  proceedings  and  trials,  both  criminal  and  civil,  before 
justices  of  the  peace,  the  justice  before  whom  the  writ  or  sum- 
mons is  returnable,  shall  upon  aflSdavit  made  by  either  party  to 
the  action  that  he  is  unable  to  obtain  justice  before  him,  move 
the  same  to  some  other  justice  residing  in  the  same  township,  or 
to  the  justice  of  some  neighboring  township  if  there  be  no  other 
justice  in  said  township:  Provided^  that  no  cause  shall  be  more 
than  once  removed:  Promded  further^  that  such  motion  to 
remove  shall  be  made  before  evidence  is  introduced. 

Ho  remoTal  beyond  township  of  justice. — The  justice  cannot  remove  the  place 
of  trial  beyond  his  own  township.    Warren,  100-489. 

See,  304.    Justices  tofurnisti  itemized  statements  of  costs,   1887, 
e.  297. 

In  all  trials  before  justices  of  the  peace  it  shall  be  lawful  for 
plaintiff  or  defendant  before  payment  of  costs,  to  demand  of  the 
justice  or  justices  before  whom  a  trial  is  held  an  itemized  state- 
ment of  costs,  and  any  just  ice  or  justices  refu.sing  to  furnish  such 
statement  shall  be  guilty  of  misdemeanor  and  upon  conviction 
shall  be  punished  at  the  discretion  of  the  court. 

Sec,  305,  Justices  to  take  bonds  upon  continuance,    1889,  c,  133, 

(i)  Upon  the  continuance  of  any  criminal  action  returned 
before  any  justice  of  the  peace  for  trial  in  which  the  said  justice 
would  be  authorized  to  take  bail  on  a  finding  of  probable  cause, 
or  in  which  action  he  would  have  final  jurisdiction,  it  shall  be 
the  duty  of  said  justice  of  the  peace,  and  he  is  hereby  author- 
ized and  directed  to  take  such  bond  payable  to  the  state  of  North 
Carolina,  on  the  same  being  tendered  by  the  accused,  with  such 
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security  as  in  his  opinion  will  be  sufficient  to  insure  the  appear- 
ance of  the  accused  before  him  for  trial  at  the  time  and  place 
(which  shall  be  mentioned  in  said  bond)  set  for  the  trial. 

(2)  On  the  failure  of  the  accused  to  appear  at  the  time  and 
place  mentioned  in  said  bond  and  answer  the  charges,  or  having 
appeared  shall  depart  the  court  without  leave  thereof  first  had 
and  obtained,  it  shall  be  the  duty  of  the  said  justice  of  the  peace 
then  presiding  to  enter  judgment  nisi  against  the  principal  and 
his  sureties  in  said  bond  for  the  amount  mentioned  therein: 
Provided,  the  sum  does  not  exceed  the  sum  of  two  hundred  dol- 
lars,  and  immediately  issue  notice  to  the  principal  and  the  sure- 
ties in  said  bond,  giving  ten  days'  time,  specifying  time  and 
place,  to  appear  and  show  cause,  if  any  they  have,  why  the  said 
judgment  nisi  shdXX  not  be  made  final. 

(3)  If  the  defendant  shall  fail  to  appear  or  show  satisfactory 
reasons  for  not  complying  with  the  provisions  of  said  bond,  it 
shall  then  be  the  duty  of  the  justice  of  the  peace  to  render  a 
final  judgment  thereon  for  the  amount  of  the  same,  and  immedi- 
ately make  and  transmit  to  the  clerk  of  the  superior  court  a 
transcript  thereof,  which  shall  be  entered  upon  the  judgment 
docket  of  said  court,  and  the  clerk  shall  issue  execution  on  said 
final  judgment  against  the  principal  and  his  sureties  for  the  col- 
lection of  the  amount  thereof  as  in  other  judgments  in  behalf  of 
the  state. 

(4)  If  the  bond  provided  for  in  the  first  section  of  this  act  shall 
exceed  the  sum  of  two  hundred  dollars,  and  the  accused  shall 
fail  to  appear  as  therein  provided  to  answer  the  charge,  or  hav- 
ing appeared  shall  depart  the  court  without  leave  first  had  and 
obtained,  it  shall  be  the  duty  of  the  said  justice  to  have  the 
accused  called,  and  enter  upon  the  bond  that  the  defendant  was 
called  and  failed  to  answer,  and  immediately  return  the  original 
papers  in  the  case,  together  with  the  bond,  to  the  clerk  of  the 
court  having  jurisdiction  to  try  such  action,  who  shall  immedi- 
ately enter  the  case  upon  the  criminal  docket  of  his  court  and 
enter  judgment  nisi  for  the  amount  of  the  said  bond,  and  issue 
notice  to  the  accused  and  his  sureties  to  appear  at  the  next  term 
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of  said  court  to  show  cause  why  said  judgment  should  not  be 
made  final  and  proceeded  in  as  other  cases  of  forfeited  bonds  in 
behalf  of  the  state  in  said  court:  Provided^  that  the  entry  on  said 
bond  by  the  justice  of  the  peace  shall  be  prima  facie  evidence 
that  the  principal  therein  had  been  called  and  failed  to  answer: 
Provided  further^  that  this  act  shall  not  be  so  construed  as  to 
authorize  justices  of  the  peace  to  take  bond  if  the  oflFence  charged 
in  the  warrant  be  punishable  with  death.  That  nothing  in  this 
act  shall  be  so  construed  as  to  prevent  justices  of  the  peace  from 
remitting  the  penalty  of  the  bond  or  the  right  of  appeal  from 
the  justice  of  the  peace  to  the  superior  court  by  the  defendant 
or  his  security. 

Bond  witk  conditiooB. — K  bond  conditioned  for  the  appearance  of  a  defend- 
ant on  a  future  day,  signed  and  sealed  by  the  parties,  is  good  as  a  recognizance. 
Jones,  100-438. 

A  justice  of  the  peace  has  no  power  to  allow  a  party  accused  of  an  offence 
of  which  he  has  not  final  jurisdiction  to  give  bail  during  the  postponement  of 
the  examination.  If  any  delay  in  the  examination  is  necessary,  the  accused 
must  be  kept  in  the  custody  of  the  sheriff,  or  other  officer  of  the  law,  until  the 
examination  is  resumed.    Jones,  100-438. 

Note. — The  above  case  was  decided  before  the  enactment  of  the  above 
statute. 

Sec.  30e  (8U8).  Jury  to  be  allotved,  if  asked  for.    lS68'*9f  c.  1 78, 
sub  chap,  4,  s.  fK 

If  either  the  complainant  or  the  accused  shall  ask  for  it,  the 
justice  shall  allow  a  trial  by  jury,  as  is  provided  in  civil  actions 
before  justices  of  the  peace. 

Sec.  307  (899).     What  to  be  submitted  to  the  jury.    18G8''9,  c. 
178,  sub  chap.  4,  s.  10. 

Incase  a  trial  by  jury  shall  be  had,  the  justice  shall  submit 
to  the  jury  in  each  case  simply  the  question  of  the  guilt  or  inno- 
cence of  the  accused  of  the  offence  charged,  and  shall  enter  the 
verdict  on  his  docket,  and  adjudge  accordingly. 

SeCm  308  (900).    Accused  may  appeal;  trial  de  novo  in  superior 
catirt.    1868'^9f  c.  178,  sub  chap.  4,  s.  11.    1879,  c.  92,  s.  10. 

The  accused  may  appeal  from  the  sentence  of  the  justice  to 
the  superior  court  of  the  county.    On  such  appeal  being  prayed, 
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the  justice  shall  recognize  both  the  prosecutor  and  the  accused^ 
and  all  the  material  witnesses,  to  appear  at  the  next  term  of  the* 
court,  in  such  sums  as  he  shall  think  proper;  and  he  may  require 
the  accused  to  give  sureties  for  his  appearance  as  aforesaid.  In 
all  cases  of  appeal,  the  trial  shall  be  anew,  without  prejudice 
from  the  former  proceedings. 

Superior  conrt  not  a  conrt  of  error. — An  appeal  from  a  justice  of  the  peace  from 
his  refusal  to  sustain  a  motion  in  arrest  of  judgment  brings  the  whole  case 
into  the  superior  court,  and  defendant  is  there  entitled  to  a  trial  de  novo;  but 
in  such  case  the  motion  in  arrest  of  judgment  has  no  pertinency  in  the  supe- 
rior court,  since  it  is  not  a  court  of  errors,  and  the  action  must  be  there  tried 
anew  without  any  regard  to  what  was  done  by  the  justice.     Koonce,  108-752. 

• 

Appeal  brings  np  wkole  case. — After  appeal  to  the  superior  court  from  a  judg- 
ment rendered  by  the  mayor  of  a  town  in  an  indictment  for  a  violation  of  a 
town  ordinance  "  the  appeal  was  withdrawn,"  and  "by  agreement"  the  case 
was  remanded  to  the  mayor  for  trial.  Defendant  then  had  the  case  transferred 
before  a  justice  of  the  peace  and  was  there  again  convicted  by  a  jury,  and 
from  the  refusal  of  the  justice  to  sustain  a  motion  in  arrest  of  judgment  he 
again  appealed  to  the  superior  court:  Held^  that  the  appeal  brought  the  whole 
case  into  the  superior  court  to  be  tried  de  novo  without  reference  to  the  motion 
in  arrest  of  judgment,  and  the  court  still  had  power  to  '*  amend  the  warrant 
so  as  to  recite  the  town  ordinance  on  which  it  is  based,  and  otherwise  conform 
it  to  the  facts  found  on  the  trial.     Koonce,  108-752. 

Stc.  SOU  (827).    Filing  dockets  with  clerks.    C,  C.  P. ,  s.  5o2. 

Each  justice  of  the  peace,  as  often  as  he  has  filled  his  docket, 
shall  file  the  same  with  the  clerk  of  the  superior  court  for  his 
county. 

Sec,  310  ( 828 J,    Deliver ff  of  unfilled  docket  to  successor,    C\  C.  jP,, 
s.54>3.    1885,  c.  372. 

When  a  vacancy  exists,  from  any  cause,  in  the  office  of  a  jus- 
tice of  the  peace,  whose  docket  is  not  filled,  or  when  such  jus- 
tice goes  out  of  office  by  expiration  of  his  term,  such  former 
justice,  if  living,  and  his  personal  representative,  if  dead,  shall 
beliver  such  docket,  The  Code^  and  other  books  furnished  him 
as  a  justice  of  the  peace,  and  all  official  papers  to  his  successor, 
who  is  authorized  to  hear  and  determine  any  unfinished  action 
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on  said  docket,  in  the  same  manner  as  if  such  action  had  been 
•  originally  brought  before  such  successor. 

Sec*  31 1  (829)»  Filing  aful  deliver i/,  how  enforced.  C.  C  P.,  j*. 
5li4.    1885,  c.  402. 

The  duty  imposed  on  the  justice,  or  his  personal  representa- 
tive, by  the  two  preceding  sections  may  be  enforced,  on  ten 
days'  notice  in  writing  to  such  justice  or  his  representative,  by 
attachment,  and  on  failure  to  comply  with  the  duties  imposed 
by  said  sections  said  justice  or  his  personal  representative  shall 
be  guilty  of  a  misdemeanor. 

See.  312  (901).  Justice  to  transtnit  papers  to  clerk  of  appellate 
court;  what  his  return  to  set  forth.  1808^*!^,  c.  178,  sub 
chap.  4f  s.  12. 

In  every  case  whether  an  appeal  shall  be  prayed  or  not,  the 
justice  shall  forthwith  transmit  to  the  clerk  of  the  superior 
court  of  the  county  all  papers  in  the  case,  together  with  a  copy 
of  his  preliminary  finding,  of  the  verdict,  if  any,  of  his  deter- 
mination of  the  facts  if  there  shall  have  been  no  trial  by  jury, 
and  of  the  sentence,  in  which  shall  be  set  forth  all  the  facts 
found  by  him,  as  well  as  his  finding  of  those  which  were 
alleged  in  the  complaint,  and  which  were  found  by  him  not  to 
be  proved. 

Sec.  3 13  (902)  •  Either  party  puffin  g  fees,  entitled  to  copy  of  com  - 
plaifU  and  other  papers.    1808-^99  c,  178,  sub  chfip.  4,s,  13. 

He  shall  give  to  either  party  on  request,  and  on  payment  of 
his  lawful  fee,  a  copy  of  the  complaint  and  of  his  finding  and 
sentence. 

Sec.  314  (908),  Process,  cC'c,  not.  to  be  quashed  for  want  of  form. 
R.  C,  c.  3,  s.  1.  J?.  t\,  c.  62,  s.  22,  R.  S.,  c.  3,  s.  1.  1794,  c. 
414,  s.  Id. 

No  process  or  other  proceeding  begun  before  a  justice  of  the 
peace,  whether  in  a  civil  or  criminal  action,  shall  be  quashed  or 
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set  aside,  for  the  want  of  form,  if  the  essential  matters  are  set 
forth  therein;  and  the  court  in  which  any  such  action  shall  be 
pending,  shall  have  power  to  amend  any  warrant,  process, 
pleading  or  proceeding  in  such  action,  either  in  form  or  sub- 
stance, for  the  furtherance  of  justice,  on  such  terms  as  shall  be 
deemed  just,  at  any  time  either  before  or  after  judgment. 

Amendment  must  not  cliange  nature  of  offence. — A  warrant  issued  by  a  justice  of 
the  peace  may  be  amended  in  form  and  substance,  but  the  amendment  must 
not  change  the  nature  of  the  offence.     Vaughan,  91-532. 

A  warrant  for  releasing  impounded  stock  which  charges  that  the  act  was 
unlawfully  done,  but  fails  to  charge  that  it  was  "wilfully"  done,  may  be 
amended.     Crook,  91-536. 

Statnte  constitutional, —The  provisions  of  this  section  are  not  in  conflict  with 
Const.  N.  C,  art.  i,  §J  12,  13.     Crook,  91-536. 

Warrant  aided  by  affidavit. — Where  a  warrant  issued  by  a  justice  is  informal,  it 
may  be  aided  by  the  affidavit  if  it  refers  to  it,  and  if  the  charge  so  made  is 
still  defective  in  form  or  substance,  the  court  may  allow  proper  amendments. 
Sykes,  104-694. 

Warrant  need  not  conclude  <<  against  the  statute." — It  is  not  necessary  that  the 
warrant  should  conclude  "against  the  form  of  the  statute."    Sykes,  104-694. 

Amendment  after  verdict. — A  justice's  warrant  for  going  on  land  after  being  for- 
bidden may  be  amended  in  the  superior  court  to  charge  that  the  entry  was 
**  wilful  and  unlawful  **  and  against  *' the  peace  and  dignity  of  the  state,**  even 
after  verdict.    Smith,  103-410. 

State  may  be  made  plaintiff  by  amendment. — A  warrant  for  failure  to  work  the 
road  issued  by  a  justice  may  be  amended  in  the  superior  court  by  inserting  the 
state  as  plaintiff  instead  of  the  overseer.     Cauble,  70-62. 

Sec*  315  (1133).  Ihity  of  magistrate  on  complaint  being  n^ade 
to  hitn  of  tiic  commission  of  a  crime,  1808-'9,  c.  17S,  sub 
chap,  3f  s*  2, 

Whenever  complaint  shall  be  made  to  any  such  magistrate^ 
that  a  criminal  offence  has  been  committed  within  this  state,  or 
without  this  state  and  within  the  United  States,  and  that  a  per- 
son charged  therewith  is  in  this  state,  it  shall  be  the  duty  of 
such  magistrate  to  examine  on  oath  the  complainant  and  any  wit- 
tiesses  who  may  be  produced  by  him. 
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Sec*  316  ( 1 134)^    DtUy  of  magistrate  to  issue  his  warrant  for  tlie 
arrest  of  the  accused*    ISOS^'O,  c.  178,  sub  chap,  3,  s,  3. 

If  it  shall  appear  from  such  examination  that  any  criminal 
oflFence  has  been  committed,  the  magistrate  shall  issue  a  proper 
warrant  under  his  hand,  with  or  without  seal,  reciting  the  accu- 
sation, and  commanding  the  oflScer  to  whom  it  shall  be  directed, 
forthwith  to  take  the  person  accused  of  having  committed  such 
oflFence,  and  to  bring  him  before  a  magistrate,  to  be  dealt  with 
according  to  law. 

• 
Sec.  317  (1135).    Where  warrant  to  run.    IHOS-^U,  c.  178,  sub 
chap.  3^  s.  4. 

Warrants  issued  by  any  justice  of  the  supreme  court,  or  by 
any  judge  of  the  superior  court,  or  of  a  criminal  court,  may  be 
executed  in  any  part  of  this  state;  warrants  issued  by  a  justice 
of  the  peace,  or  by  the  chief  oflScer  of  any  city  or  incorporated 
town,  may  be  executed  in  any  part  of  the  county  of  such  jus- 
tice, or  in  which  such  city  or  town  is  situated,  and  on  any  river, 
bay  or  sound  forming  the  boundary  between  that  and  some  other 
county,  and  not  elsewhere,  unless  indorsed  as  prescribed  in  the 
section  following. 

Sec.  318  (1130  J.    How  warrants  maybe  indorsed.    1808^^9,  c. 
178  f  sub  chap.  3,  s.  5. 

li  the  person  against  whom  any  warrant  granted  by  any  such 
justice  of  the  peace  or  chief  oflScer  of  a  city  or  town  shall  be 
issued,  shall  escape,  or  be  in  any  other  county  out  of  the  juris- 
diction of  such  justice  or  chief  oflScer,  it  shall  be  the  duty  of 
any  justice  of  the  peace,  or  any  other  magistrate  named  in  this 
chapter  within  the  county  where  such  oflfender  shall  be,  or  shall 
be  suspected  to  be,  upon  proof  of  the  handwriting  of  the  magis- 
trate issuing  the  warrant,  to  endorse  his  name  on  the  same,  and 
thereupon  the  person,  or  oflScer  to  whom  the  warrant  was  direc- 
ted, or  any  oflScer  of  the  county  in  which  it  was  indorsed,  to 
whom  it  may  be  delivered,  may  arrest  the  oflfender  in  that 
county. 
17 
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Sec.  H19  (1137J»  Magistrate  %iftt  liable  to  indicttnent  or  action 
for  improperly  indorning  warrant,  1 868^^9 ,  c.  178 9  »ub 
rhap,  3,  /».  iS* 

No  magistrate  shall  be  liable  to  any  indictment,  action  for 
trespass  or  other  action  for  having  indorsed  any  warrant  pur- 
suant to  the  provisions  of  the  last  section,  although  it  should 
afterwards  appear  that  such  warrant  was  illegally  or  improperly 
issued. 

Sec.  H20  (1138),  Person  arrested  to  be  taken  before  some  niagis^ 
trate  of  the  county  where  offence  was  committed.  ISSS-^^O,  e, 
178 f  sub  chap,  3f  «•  7« 

It  shall  be  the  duty  of  the  officer  making  the  arrest  to  take 
the  person  charged  with  the  offence  before  some  magistrate  of 
the  county  in  which  the  offence  is  charged  to  have  been  com- 
mitted, or  before  any  judge  of  the  supreme,  superior  or  crimi- 
nal court 

Sec*  321  (1133).  Magistrate  shall  take  bail,  if  the  offence  be  noi 
a  eapUal  one.  i«««-*.9,  c.  178,  sub  chap.  3,  m.  8.  1871'^2f  c. 
37  f  s.  1. 

If  the  offence  charged  in  the  warrant  be  not  punishable  with 
death,  such  magistrate  may  take  from  the  person  so  arrested  a 
recognizance  with  sufficient  sureties  for  his  appearance  at  the 
next  term  of  the  court  having  jurisdiction,  to  be  held  in  the 
county  where  the  offence  shall  be  alleged  to  have  been  commit- 
ted. 

Sec.  322  ( 1 140).  Duty  of  magistrate  granting  bail  18iiS''^99  e. 
17 8 f  sub  chap.  3,  s.  9. 

Such  magistrate  shall  certify  on  the  warrant  the  fact  of  his 
having  let  the  defendant  to  bail,  and  shall  deliver  the  same, 
together  with  the  recognizance  taken  by  him,  to  the  officer  or 
other  person  having  charge  of  the  prisoner,  who  shall  deliver 
the  same  without  unnecessary  delay  to  the  clerk  of  the  court  in 
which  such  prisoner  shall  have  been  recognized  to  appear. 
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See,  323  (1141).    If  bail  is  not  ailoweU,  or  is  not  given^  the  ac- 
-     cused  to  be  taken  before  a  magistrate  of  the  county  where  the 
warrant  was  issued*    ISfSS-'O,  c.  178,  sub  chap.  3,  s.  10, 

'  If  such  magistrate  refuse  to  bail  the  person  so  arrested,  or  if 
such  person  fail  to  give  bail  as  above  provided,  the  ofl5cer  or 
person  having  him  in  charge  shall  take  him  before  a  magistrate 
of  the  county  in  which  the  warrant  was  originally  issued  as  here- 
inafter provided. 

8ec,  324  (1142),  In  capital  cases  the  prisoner  must  be  brought 
before  a  magistrate  of  the  county  where  the  warrant  was 
issued  or  before  some  Judge  of  the  supreme  or  superior  court* 
1808-^9,  c.  178,  sub  ciiap.  3,  s.  11. 

If  the  offence  charged  in   the  warrant  be  punishable  with 

death,  the  officer  making  the  arrest  shall  convey  the  prisoner  to 

'  the  county  where  the  warrant  was  originally  issued,  before  some 

magistrate  thereof,  or  before  a  judge  of  the  supreme  or  superior 

court. 

8ec»  325  (1143),  Before  what  magistrate  warrant  to  be  return^ 
able.    1868^*9,  r.  17 8 f  sub  chap.  3 9  s.  12. 

Persons  arrested  under  any  warrant  issued  for  any  offence, 
where  no  provision  is  otherwise  made,  shall  be  brought  before 
the  magistrate  who  issued  the  warrant;  or,  if  he  be  absent,  or 
from  any  cause  unable  to  try  the  case,  before  the  nearest  magis- 
trate in  the  same  county;  and  the  warrant,  by  virtue  of  which 
the  arrest  shall  have  been  made,  with  a  proper  return  indorsed 
thereon  and  signed  by  the  officer  or  person  making  the  arrest, 
shall  be  delivered  to  such  magistrate. 

Sec.  326  (tl44),    Dutg  of  the  examining  magistrate.     1808^^9, 
c,  178,  sab  ctiap,  3,  s.  13. 

The  magistrate,  before  whom  any  such  person  shall  be  brought^ 
shall  proceed,  as  soon  as  may  be,  to  examine  the  complainant, 
and  the  witnesses  produced  in  support  of  the  prosecution,  on 
oath,  in  the  presence  of  the  prisoner,  in  regard  to  the  offence 
charged,  and  in  regard  to  any  other  matters  connected  with  such 
charge,  which  such  magistrate  may  deem  pertinent. 
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Sridence  of  oi&eial  capacity  of  the  Jnstloe. — Where  the  record  shows  that,  upon 
preliminary  examination,  the  prisoner  was  brought  before  A.  B.,  an  acting 
justice  of  the  peace,  charged  with  an  offence,  it  sufficiently  appears  that  the 
justice  was  acting  in  his  official  capacity  in  conducting  the  inquiry.  Bridgers, 
87-562. 

Sec.  327  (1145)*  The  examination;  jtrisoner  to  be  allowed  time 
to  advise  with  counsel  and  to  eross^exatnine  witness  againM 
him.    ISaS-^Bf  c.  178 f  sub  chap.  3,  s.  14. 

The  magistrate  shall  then  proceed  to  examine  the  prisoner  in 
relation  to  the  oflFence  charged.  Such  examination  shall  not  be 
on  oath;  and  before  it  is  commenced,  the  prisoner  shall  be 
informed  of  the  charge  made  against  him,  and  shall  be  allowed  a 
reasonable  time  to  send  for  and  advise  with  counsel.  If  desired 
by  the  person  arrested,  his  counsel  shall  be  present  during  the 
examination  of  the  complainant  and  the  witnesses  on  the  part 
of  the  prosecution,  and  during  the  examination  of  the  prisoner; 
and  the  prisoner  or  his  counsel  shall  be  allowed  to  cross-examine 
the  complainant  and  the  witnesses  for  the  prosecution. 

Vame  of  prisoner. — Evidence  of  the  name  of  a  prisoner  as  given  by  him  when 
brought  before  the  examining  magistrate  is  admissible,  though  it  does  not 
appear  whether  the  examination  was  reduced  to  writing  or  not.  Johnson,  67-55. 

Sec.  328  (114GJ.  Prisoner  shall  be  informed  that  he  may  refuse 
to  answer  any  questions.    1868^*0,  c.  178,  sub  chap.  3,  s.  15. 

At  the  commencement  of  the  examination,  the  prisoner  shall 
be  informed  by  the  magistrate  that  he  is  at  liberty  to  refuse  to 
answer  any  question  that  may  be  put  to  him,  and  that  his  refusal 
to  answer  shall  not  be  used  to  his  prejudice  in  any  stage  of  the 
proceedings. 

Sec.  329  (1147)»  Answer  of  prisoner  shall  be  reduced  to  writing. 
18G8'*9,  c.  178 f  sub  chap.  3,  s.  16. 

The  answer  of  the  prisoner  to  the  several  interrogatories  shall 
be  reduced  to  writing  by  the  magistrate,  or  under  his  direction; 
they  shall  be  read  to  the  prisoner  who  may  correct  or  add  to 
them;  and  when  made  conformable  to  what  he  declares  is  the 
truth,  shall  be  certified  and  signed  by  the  magistrate. 
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Seal, — It  is  not  necessary  that  the  examination  should  be  certified  under  the 
private  or  official  seal  of  the  committing  magistrate.     Pressley,  90-730. 

See*  S30  (1148)*  JPrisoner  may  exatnine  wUiiesses  and  have 
the  aasiatance  of  counsel.    1868~*9f  c«  178,  stib  chap,  3,  e.  It* 

After  the  examination  of  the  prisoner  is  complete,  his  wit- 
nesses, if  he  have  any,  shall  be  sworn  and  examined,  and  he 
may  have  the  assistance  of  counsel  in  such  examination. 

Sec*  331  (114:9)»  The  prisotier  shall  not  be  examined  in  the 
presence  of  witnesses;  witnesses  tnfiy  be  examined  separately • 
1868''9,  c.  178,  sub  chap.  3,  s.  18. 

The  witnesses  produced  on  the  part  either  of  the  prisoner  or 
of  the  prosecution  shall  not  be  present  at  the  examination 
of  the  prisoner;  and  while  any  witness  is  under  examination  the 
magistrate  may  exclude  from  the  place  in  which  such  examina- 
tion is  had  all  witnesses  who  have  not  been  examined,  and  may 
cause  the  witnesses  to  be  kept  separate  and  prevented  from  con- 
versing with  each  other  until  they  shall  have  been  examined. 

Sec.  332  (1150).  The  testimony  of  witnesses  to  be  reduced  to 
writing.    1868-*9,  c.  178,  sub  chap.  3,  s.  19. 

The  evidence  given  by  the  several  witnesses  examined  shall 
be  reduced  to  writing  by  the  magistrate  or  under  his  direction, 
and  shall  be  signed  by  the  v.itnesses  respectively. 

Exact  words  not  required. — The  justice  is  not  required  to  write  down  the  very 
words  of  a  witness,  but  may  give  the  substance.     Bridgers,  87-662. 

When  examination  competent  fbr  deflsndant. — The  written  testimony  of  a  witness 
taken  before  a  committing  magistrate  is  competent  for  the  defendant  if  the 
witness  is  dead,  or  too  ill  to  be  present,  or  insane,  or  has  removed  from  the 
state,  at  the  instigation  or  with  the  connivance  of  the  prosecutof.  King, 
86-603. 

Hot  competent. — Such  evidence  is  not  competent  when  the  witness  merely 
fails  to  respond  to  a  subpoena,  and  is  simply  proved  to  have  "  run  away,*'  and 
there  is  no  proof  that  any  effort  has  been  made  to  secure  his  presence.  King, 
86-^3. 

Parol  evidence  competent,  though  examination  reduced  to  writing. — A  magistrate 
may  state  what  a  witness  swore  before  him  in  regard  to  the  crime  charged, 
though  he  afterwards  reduced  the  statement  to  writing,  Such  statement  could 
only  be  referred  to  to  refresh  his  memory.     Adair,  66-298. 
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8ec.  333  {1151).  When  prisoner  shall  be  discharged.  1868'*9, 
c.  178,  sub  chap.  3,  s.  20. 

If,  upon  examination  of  the  whole  matter,  it  shall  appear  to 
the  magistrate  either  that  no  oflfence  has  been  committed  by  any 
person  or  that  there  is  no  probable  cause  for  charging  the  pris- 
oner therewith,  he  shall  discharge  such  prisoner. 

Sec.  334  (1152).  Wlien  prisoner  shall  be  bound  over.  1868-^9, 
c.  17 8 f  sub  chap.  .3,  s.  21. 

If  it  shall  appear  that  an  offence  has  been  committed,  and 
that  there  is  probable  cause  to  believe  the  prisoner  to  be  guilty 
thereof,  the  magistrate  shall  bind  by  recognizances  the  prosecu- 
tor and  all  the  material  witnesses  against  such  prisoner  to 
appear  and  testify  at  the  next  term  of  the  court  having  juris- 
diction for  the  county  in  which  the  offence  is  alleged  to  have 
been  committed. 

Mec.  335  {1153).  Magistrafe  neetlnot  take  the  examination  of 
a  prisoner  charged  with  a  misdemeanor.  1868^*9,  c.  178, 
sub  chap.  3,  s.  22. 

Nothing  contained  in  the  preceding  sections  of  this  chapter 
shall  be  construed  to  require  any  magistrate,  before  whom  a 
prisoner  charged  with  a  misdemeanor  shall  be  brought,  td  take 
the  examination  of  such  prisoner,  except  where  such  magistrate 
shall  deem  it  material  so  to  do,  or  where  such  examination  shall 
be  required  by  the  prisoner. 

Sec.  336  (1157)»  Exatninations  and  recognizances  to  be  certified 
to  the  court  by  the  comtniUing  magistrate.  1868'^9f  c.  178, 
sub  chap.  3,  s.  20. 

All  examinations  and  recognizances  taken  pursuant  to  the 
provisions  of  this  chapter  shall  be  certified  by  the  magistrate 
taking  the  same  to  the  court  at  which  the  witnesses  are  bound 
to  appear,  at  the  first  day  of  the  sitting  thereof;  and  the  exami- 
nations taken  and  subscribed  as  herein  prescribed,  may  be  used 
as  evidence  before  the  grand  jury,  and  on  the  trial  of  the 
accused,  provided  he  was  present  at  the  taking  thereof  and  had 
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an  opportunity  to  hear  the  same  and  to  cross-examine  the  depos-r 
ing  witness,  if  such  witness  be  dead  or  so  ill  as  not  to  be  able  to 
travel,  or  by  procurement  or  connivance  of  the  defendant,  hath 
removed  from  the  state  or  is  of  unsound  mind. 

See.  337  {1158)»    Benalty  on  magistrate  failing  to  make  the 
required  return.    1S68'*9,  c.  178.  sub  chap,  3,  s.  27* 

If  any  magistrate  shall  refuse  or  neglect  to  return  to  the 
proper  court  any  such  examination  or  recognizance  by  him 
taken,  he  may  be  compelled  by  rule  of  court  forthwith  to  return 
the  same,  and  in  case  of  disobedience  of  such  rule,  may  be  pro- 
ceeded against  by  attachment  as  for  contempt  of  court  as  pro- 
vided by  law. 

See,  338  (1159).    The  magistrate  may  associate  wVh  himself 
another.    1868-^9,  c.  178,  sub  chap.  3,  s,  28. 

It  shall  be  lawful  for  any  magistrate,  to  whom  any  complaint 
may  be  made,  or  before  whom  any  prisoner  may  be  brought,  as 
hereinbefore  provided,  to  associate  with  himself  any  other  mag- 
istrate of  the  same  county;  and  the  powers  and  duties  herein 
mentioned  may  be  executed  by  such  two  magistrates  so  asso- 
ciated. 

Court  of  two  jnatices  constitutional, — It  is  no  objection  to  an  indictment  for 
peijnry  aUeged  to  have  been  committed  before  two  justices  of  the  peace  ''act- 
ing and  sitting  together,*'  that  there  is  no  such  tribunal  known  to  our  consti- 
tution, since  the  above  statute,  which  authorizes  such  a  proceeding,  is  in  pur- 
suance of  the  provisions  of  the  constitution,  art  4,  J  12,  which  empowers  the 
legislature  to  "allot  and  distribute"  the  judicial  power  and  jurisdiction  which 
does  not  pertain  to  the  supreme  court  "in  such  manner  as  they  may  deem  best. 
Flowers,  109 — 

Sec.  339  ( 1210 ).    Officers  who  are  authorized  to  keep  the  peace. 
1808-^9,  c.  178,  sub  chap.  2,s.  1. 

The  following  magistrates  shall  have  power  to  cause  to  be 
kept  all  the  laws  made  for  the  preservation  of  the  public  peace, 
and  in  execution  of  that  power  to  require  persons  to  give  secu- 
rity to  keep  the  peace,  in  the  manner  provided  in  this  chapter, 
namely:  The  chief  justice  and  associate  justices  of  the  supreme 
court,  the  judges  of  the  superior  and  criminal  courts,  and  of  any 
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special  courts  which  may  be  hereafter  created,  the  justices  of 
the  peace,  the  mayors  or  other  chief  officers  of  all  cities  and 
towns. 

See.  340  (1217)*    Duty  of  magintrate  on  comjdaint  being  made. 
JSOS'^Of  c.  178,  sub  chap.  2,  s.  2. 

Whenever  complaint  shall  be  made  in  writing,  and  upon  oath 
to  any  such  magistrate  that  any  person  has  threatened  to  com- 
mit any  offence  against  the  person  or  property  of  another,  it  shall 
be  the  duty  of  such  magistrate  to  examine  such  complainant 
and  any  witnesses  who  may  be  produced,  on  oath,  to  reduce  such 
examination  to  writing,  and  to  cause  the  same  to  be  subscribed 
by  the  parties  so  examined. 

Sec.  :i41  (1218).     If'heti  warrant  to  issue.    1868-^9,  r.  178,  sub 
chap»  2f  s,  «V. 

If  it  shall  appear  from  such  examination  that  there  is  just 
reason  to  fear  the  commission  of  any  such  offence  by  the  person 
complained  of,  it  shall  be  the  duty  of  the  magistrate  to  issue  a 
warrant  under  his  hand,  with  or  without  seal,  reciting  the  com- 
plaint, and  commanding  the  officer  to  whom  it  is  directed  forth- 
with to  apprehend  the  person  so  complained  of,  and  bring  him 
before  such  magistrate  or  some  other  magistrate  authorized  to 
issue  such  warrant. 

Sec.  :i42  ( 1219).    To  whom  the  warrant  shall  be  directed.    18^8- 
*9,  c.  178,  sub  chap,  2,  s.  4. 

The  warrant  shall  be  directed  to  the  sheriff,  coroner  or  any 
constable,  each  of  whom  shall  have  power  to  execute  the  same 
within  his  county;  and  if  no  sheriff,  coroner  or  constable  can 
conveniently  be  found,  the  warrant  may  be  directed  to  any  per- 
son whatever,  who  shall  have  power  to  execute  the  same  within 
the  county  in  which  it  is  issued.  No  justice  of  the  peace,  or 
mayor,  or  other  chief  officer  of  any  city  or  town  shall  direct  his 
warrant  to  any  officer  outside  of  the  county  of  said  justice  or 
chief  officer. 
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Sec.  343  {1178h  Criminal  proceedings  to  issue  and  be  return^ 
able  at  any  time;  proceedings  as  heretofore.  H.  C.f  c,  35,  s, 
9.    1777,  c.  116, s.  15. 

,  All  process,  warrants  and  precepts,  issued  by  any  judge  or 
justice  of  the  peace,  or  clerk  of  any  court,  on  any  criminal  pros- 
ecution, may  issue  at  any  time,  and  be  made  returnable  to  any 
day  of  the  term  of  the  court,  to  which  such  warrant,  process, 
or  precept  is  returnable. 

Isdictmenta  againtt  jiutlees  of  the  peace. — Defendant,  upon  affidavit  made  by 
the  prosecutor  in  a  certain  case  for  forcible  trespass,  issued  a  warrant  against 
the  persons  therein  named  as  defendants,  and  upon  the  hearing  bound  such 
persons  over  to  the  next  term  of  the  superior  court,  and  subsequent  to  the  said 
term  of  the  superior  court,  defendant  issued  another  warrant  upon  the  same 
affidavit  against  the  same  parties  for  the  same  offence:  Held^  that  an  instruc- 
tion that  if  the  jury  believed  defendant  used  his  official  position  for  the  pur- 
pose of  wrong  and  oppression,  he  was  guilty,  was  correct.    Sneed,  84-816. 

In  such  case  it  was  not  error  to  tefuse  to  charge  that  the  evidence  of  one 
witness  that  he  did  not  make  a  certain  affidavit  was  not  sufficient  to  contradict 
the  fact  recited  in  the  justice's  warrant  issued  upon  such  affidavit.     lb. 

What  necessary  to  maintain  indictment. — To  maintain  a  criminal  action  against 
a  justice  of  the  peace  it  must  be  alleged  and  shown  that  he  acted  without  his 
jurisdiction,  or  corruptly  and  with  a  criminal  intent,  or  at  least  maliciously 
and  without  probable  cause.     Ferguson,  67-219. 

« 

Tactimnst  be  set  out. — An  indictment  against  a  justice  of  the  peace  for  cor- 
ruption in  office  must  not  only  allege  that  the  act  was  done  corruptly,  but  must 
also  set  out  the  facts  in  which  the  corruption  consists.     Zachary,  44  (Busb.),  433. 

Seqnisites  for  indictment  fl>r  reftisal  to  issne  warrant. — An  indictment  against  a 
justice  of  the  peace  for  refusing  to  issue  his  warrant  for  the  arrest  of  a  felon 
must  allege  either  that  the  felony  was  committed  in  his  presence,  or  the  ten- 
der to  him  of  an  affidavit  of  its  commission,  and  that  the  felon  was  in  the 
magistrate's  county  when  the  refusal  took  place.     Leigh,  20  (3  D.  &  B.),  127. 

Jostiee'B  court  not  a  conxt  of  record. — ^The  court  of  a  justice  of  the  peape  is  not 
a  court  of  record,  and  the  rules  of  evidence  established  for  the  proof  and 
authentication  of  the  proceedings  of  courts  of  record  do  not  apply  to  such 
courts.     Green,  100-419. 
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JURORS. 

Sec.  :i44  (1722).  Jarorn  shail  be  seletccd.  18(i8f  c,  9,  s  2  1889, 
c,  559^ 

The  commissioners  for  the  several  counties  at  their  regular 
meeting  on  the  first  Monday  of  September,  in  the  year  1892, 
and  every  four  years  therafter,  shall  cause  their  clerks  to  lay 
before  them  the  tax  returns  of  the  preceding  year  for  their 
county,  from  which  they  shall  proceed  to  select  the  names  of 
such  persons  only  as  have  paid  tax  for  the  preceding  year  and 
are  of  good  moral  character  and  of  sufficient  intelligence. 

Statute  directory,— An  objection  that  the  jury  list  from  which  the  grand  jury 
is  drawn  does  not  contain  the  names  of  aU  the  persons  in  the  county  qualified 
to  sit  as  jurors,  cannot  be  sustained,  since  the  statute  prescribinghow  the  jury 
lists  shall  be  prepared  is  merely  directory.     Haywood,  73-437. 

Sec.  345  (1723).    List  of  names  to  he  matte  out.    1868,  c.  9,  s,  2. 

A  list  of  the  names  thus  selected  shall  be  made  out  by  the 
clerk  of  the  board  of  commissioners,  and  shall  constitute  the 
jury  list :  Provided^  that  no  practicing  physician,  regular  min- 
ister of  the  gospel,  keepers  of  public  grist  mills,  or  regularly 
licensed  pilots,  members  of  fire  companies  and  of  the  state 
guard,  shall  be  required  to  serve  as  jurors. 

Sec.  340  (1724).  Commissioners  to  insert  names  injury  lists. 
1868,  c.  9,  s.  3. 

If  the  list  so  made  out  does  not  contain  .the  names  of  all  the 
inhabitants  who  are  qualified  as  provided  to  serve  as  jurors,  the 
commissioners  shall  insert  the  names  of  such  inhabitants  in  the 
jury  list. 

Sec.  347  (1725).  Commissioners  to  examine  jury  lists,  and 
may  examine  any  person  on  oath.  1868,  c.  9^  s.  4.  1889,  c. 
559. 

After  the  jury  lists  have  been  made  out  in  accordance  with 
§§1723  and  1724,  the  commissioners  shall  carefully  examine 
the  jury  lists,  compare  the  same  with  the  tax  returns,  and 
diligently  inquire  whether  any  persons  qualified  to  be  jurors  as 
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provided  are  omitted,  and  whether  any  persons  not  qualified  to 
be  jurors,  as  therein  provided,  have  been  inserted,  and  if  any 
have  been  inserted  not  possessing  the  requisite  qualifications, 
they  shall  strike  such  names  from  the  jury  lists,  and  in  order 
to  obtain  full  information  on  the  subject  the  commissioners  may 
examine  on  oath  any  person  they  may  think  proper. 

Sec.  348  (1726).    Names  to  be  put  in  box.    1868,  c.  0, 8.  5.    1889, 
c.  559. 

.The  commissioners  shall  cause  the  names  on  their  jury  list 
to  be  written  on  small  scrolls  of  paper  of  equal  size  and  put 
into  a  box  procured  for  that  purpose,  which  must  have  two 
divisions  marked  Nos.  i  and  2,  and  two  locks,  the  key  of  one 
to  be  kept  by  the  sheriff"  of  the  county,  the  other  by  the  chair- 
man of  the  board  of  commissioners,  and  the  box  by  the  clerk 
of  the  board.  On  the  first  Monday  in  September  in  each  inter- 
vening year  between  the  years  prescribed  for  the  revision  of  the 
jury  lists  the  names  of  such  persons  as  have,  during  the  pre- 
ceding twelve  months,  become  qualified  to  serve  as  jurors  iu 
the  county  shall  be  placed  in  jury  box  in  the  division  marked 
No.  I. 

Sec.  349  (1727).    How  Jury  shall  be  tlrawn.    1868,  c.  9,  s.  6. 
1868''*9,  c.  175.    1889,  c.  559. 

At  least  twenty  days  before  the  regular  fall  and  spring  term 
of  the  superior  court  in  each  year,  the  commissioners  shall 
cause  to  be  drawn  from  the  jury  box  out  of  the  partition  marked 
No.  I,  by  a  child  not  more  than  ten  years  of  age,  not  less  than 
thirty-six  scrolls  and  not  more  than  forty-eight,  and  the  per- 
sons whose  names  are  inscribed  on  said  scrolls  shall  serve  as 
jurors  at  the  fall  and  spring  terms  of  the  superior  court  to  be 
held  for  the  county  respectively  ensuing  such  drawing,  and  the 
scrolls  so  drawn  to  make  the  jury  shall  be  put  into  the  par- 
tition marked  No.  2.  The  said  commissioners  shall  at  the  same 
time  and  in  the  same  manner  draw  the  names  of  eighteen  persons 
who  shall  be  summoned  to  appear  and  serve  during  the  second 
week  of  the  term  of  said  court,  unless  the  judge  thereof  shall 
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sooner  discharge  all  jurors  from  further  service;  and  the  trial 
jury  which  has  served  during  the  first  week,  shall  be  discharged 
by  the  judge  at  the  close  of  said  week,  unless  the  said  jury 
shall  be  then  actually  engaged  in  the  trial  of  a  case,  and  then 
they  shall  not  be  discharged  until  the  trial  is  determined. 

Vnmber  of  grand  Jurors. — A  motion  to  quash  on  the  ground  that  forty-four 
instead  of  thirty -six  jurors  were  drawn  may  be  properly  refused,  since  the 
provision  that  only  thirty  six  should  be  drawn  is  only  directory.     Watson, 

I04-735- 

Sec,  350  (1728).    tTurors  having  suits  pending,    1808,  c*  9,  s,  7* 

If  any  of  the  jurors  drawn  have  a  suit  pending  and  at  issue 
in  the  superior  court,  the  scrolls  with  their  names  must  be 
returned  into  partition  No.  i  of  the  jury  box. 

8ec,  351  (1729),    Case  of  death  or  retnovfol  frotn  the  county. 
1868,  c.  9,  s.  8.    1889,  c.  559, 

If  any  of  the  persons  drawn  to  serve  as  jurors  be  dead,  re- 
moved out  of  the  county  or  otherwise  disqualified  to  serve  as 
jurors,  the  scrolls  with  the  names  of  such  persons  must  be  des- 
troyed, and  in  such  cases  other  persons  shall  be  drawn  in  their 
stead. 

Sec,  352  (1730),    How  drawing  of  jury  to  continue,    1808,  c,  9, 
8.  9, 

The  drawing  out  of  partition  marked  No.  i  anfl  putting  the 
scrolls  drawn  into  partition  No.  2,  shall  continue  until  all  the 
scrolls  in  partition  No.  i  are  drawn  out,  when  all  the  scrolls 
shall  be  returned  into  partition  No.  i  and  drawn  out  again  as 
herein  directed. 

How  boxes  numbered. — ^The  partitions  of  the  jury  box  were  marked  "jurors 
drawn'*  and  *'jurors  not  drawn,"  instead  of  **  No.  i  "  and  **No.  2,"  and  the 
key,  which  unlocked  both  boxes,  was  deposited  with  the  register  of  deeds: 
Heldt  that  a  special  venire  drawn  from  the  box  marked  ''jurors  not  drawn," 
was  legal.     Potts,  100-457. 

Sec,  353  (1731),    In  case  of  a  special  tertn,    1808,  c,  9,  s,  10, 

Whenever  a  special  term  of  the  superior  court  is  ordered  for 
the  county,  the  commissioners,  fifteen  days  before  the  holding 
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of  such  special  term,  shall  draw  eighteen  jurors  to  attend  said 
court  as  herein  provided  for  drawing  jurors  of  the  regular  terms 
.thereof. 

Sec»  364  (1732)*  Wheti  cotnmisaioners  fail  to  draw  a  Jury* 
1868,  c.  9,  ».  11. 

If  the  commissioners  for  any  cause  fail  to  draw  a  jury  for  any 
term  of  the  superior  court,  regular  or  special,  the  sheriflF  of  the 
county  and  the  clerk  of  the  commissioners  in  the  presence  of^ 
and  assisted  by  two  justices  of  the  peace  of  the  county,  shall 
draw  such  jury  in  the  manner  above  described,  and  if  a  special 
term  shall  continue  for  more  than  two  weeks,  then  for  the  weeks 
exceeding  two  a  jury  or  juries  may  ba  drawn  as  in  this  section 
provided. 

Sec.  355  (1733).  Jurors  to  be  sutmnoned,  and  to  attend  until 
discharged  by  court;  tales  Jurors^  how  snnitnone€l,and  quali" 
ficationa.  R.  C  ,  c.  31,  s.  29.  1779,  c.  156,  ss.  6,  9.  1806,  e. 
694,  s.  1.  1830,  c  42.  1808,  c.  9,  s.  12,  1879,  c.  200. 
1881,c.226. 

The  clerk  of  the  board  of  county  commissioners  shall,  within 
five  days  from  the  drawing,  deliver  the  list  of  the  jurors  drawn 
for  the  superior  court  to  the  sheriflf  of  the  county,  who  shall 
summon  the  persons  therein  named  to  attend  as  jurors  at  such 
court,  which  summons  shall  be  served,  personally,  or  by  leaving 
a  copy  thereof  at  the  house  of  the  juror,  at  least  five  days 
before  the  sitting  of  the  court  to  which  he  may  be  summoned; 
and  jurors  shall  appear  and  give  their  attendance  until  duly 
discharged;  and,  that  there  may  not  be  a  defect  of  jurors,  the 
sheriflF  shall  by  order  of  court  summon,  from  day  to  day,  of  the 
bystanders,  other  jurors,  being  freeholders,  within  the  county 
where  the  court  is  held,  to  serve  on  the  petit  jury,  and  on  any 
day  the  court  may  discharge  those  who  have  served  the  preced- 
ing day:  Promded^  that  it  shall  be  a  disqualification  and  ground 
of  challenge  to  any  tales  juror  that  such  juror  has  acted  in  the 
same  court  as  grand,  petit  or  tales  juror  within  two  years  next 
preceding  such  terms  of  the  court. 
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Juror  miutactto  be  disqualified.— To  render  a  juror  disqualified .  because  he 
has  served  on  the  jury  within  two  years  past  it  must  appear  not  only  that  he 
has  been  summoned,  but  that  he  has  acted  within  that  time.  Whitfield,  92^ 
831. 

8ec»  356  (174:1).    Sjcceptions  to  jurors f  when  to  be  taken. 

All  exceptions  to  grand  jurors  for  and  on  account  of  their  dis- 
qualification shall  be  taken  before  the  jury  is  sworn  and  impan- 
eled to  try  the  issue,  by  motion  to  quash  the  indictment,  and  if 
not  so  taken  the  same  shall  be  deemed  to  have  been  waived. 

Haying  suit  when  biU  fbnnd. — The  fact  that  a  grand  juror  had  a  suit  pending 
and  at  issue  when  the  bill  was  found,  is  sufficient  ground  for  quashing  the 
indictment  if  the  motion  is  made  in  apt  time.     Gardner,  104-739. 

When  motion  to  quash  granted  and  when  deemed  waived. — If  the  motion  to  quash 
for  disqualification  of  a  grand  juror  is  made  before  plea,  the  defendant  has  a 
right  to  have  the  motion  granted;  if  made  after  plea,  but  before  the  jurj  is 
impaneled,  it  may  be  granted  or  refused  in  the  discretion  of  the  court,  but  if 
made  after  the  jury  is  sworn  the  objection  shall  be  deemed  to  have  been 
waived.    Gardner,  104-739. 

When  an  appeal  will  lie. — Where  the  motion  to  quash  is  made  after  plea,  bat 
before  the  jury  is  impaneled,  and  the  judge  refuses  on  the  ground  that  it  was 
not  in  apt  time,  this  is  error,  but  if  he  puts  his  refusal  upon  the  exercise  of  hit 
discretion,  or  assigns  no  reason,  no  appeal  lies.     Gardner,  104-739. 

To  render  a  person  eligible  as  a  juror,  it  must  appear  that  he  has  paid  his 
taxes  for  the  fiscal  3*ear  next  preceding  the  time  when  his  name  was  placed 
on  the  jury  list     lb. 

OmiBiion  to  mark  witnesses  sworn. — ^The  omission  of  the  foreman  to  mark  on 
the  indictment  the  names  of  the  witnesses  sworn  and  examined,  is  no  ground 
for  quashing  the  bill.  The  provision  requiring  this  to  be  done  is  directory 
merely,  and  the  state  may  show  by  proof  that  the  witnesses  were  sworn.  Hines, 
84-810. 

Motion  in  apt  time — ^if  before  plea. — Defendant  having  been  arraigned  and  called 
on  to  answer  the  charge,  his  counsel  suggested  his  insanity  and  inability  to 
plead;  the  issue  as  to  his  insanity  was  then  submitted  and  the  jury  returned  a 
verdict  that  he  was  insane,  and  he  was  removed  to  the  asylum.  Next  day  the 
court  set  the  verdict  aside  and  defendant  was  brought  back,  and  the  cause  con- 
tinued **ztnihoul  prejudice.^*  At  the  next  term  defendant  asked  for  an  order 
of  removal,  which  being  refused  he  asked  for  a  continuance,  which  was  also 
refused.  He  then  moved  to  quash  the  indictment  on  the  ground  that  one  of 
the  grand  jurors  was  disqualified  when  the  bill  was  found  by  reason  of  his  not 
having  paid  his  taxes  for  the  preceding  year.  The  court  ruled  that  the  mo- 
tion came  too  late:  Held^  that  the  motion  was  made  in  apt  time,  since  the 
motion  to  remove  was  premature,  no  plea  of  not  guilty  having  been  made,  and 
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the  continuance  being  "without  prejudice/*  the  legal  rights  of  defendant 
remained  as  at  first.     Haywood,  94-847. 

Evidence  nnnecesBary,  when. — No  evidence  of  the  disqualification  is  necessary 
when  the  court  refuses  the  motion  to  quash,  solely  on  the  ground  that  it  is  too 
late.     Haywood,  94-847. 

Constitntion. — An  act  of  the  legislature  making  the  concurrence  of  nine 
members  of  the  grand  jury  sufficient,  is  unconstitutional.    Barker,  107-913. 

Aetnal  presence  of  grand  juror  when  bill  fbnnd. — Defendant  is  not  required  to 
show  affirmatively  that  a  grand  juror  who  was  disqualified  by  having  a  suit  on 
the  docket  was  actually  present  and  participated  in  the  deliberations  of  the 
grand  jury  when  the  bill  was  found.     Smith,  80-4T0. 

Sec,  357  (174:2).    Foreman  of  grand  jury  to  administer  oath». 
1870,  c.  12. 

The  foreman  of  every  grand  jury  duly  sworn  and  impaneled 
in  any  of  the  courts  shall  have  power  to  administer  oaths  and 
affirmations  to  persons  to  be  examined  before  it  as  witnesses: 
Provided^  that  the  said  foreman  shall  not  administer  such  oath 
or  affirmation  to  any  persons  except  those  whose  names  are 
endorsed  on  the  bill  of  indictment  by  the  officer  prosecuting 
in  behalf  of  the  state,  or  by  direction  of  the  court;  Provided 
Jurther^  that  the  foreman  of  the  grand  jury  shall  mark  on  the 
bill  the  names  of  the  witnesses  sworn  and  examined  before  the 
jury. 

Tallnre  to  mark  names  of  witnesses. — The  above  section  is  merely  directory,  and 
the  omission  of  the  foreman  to  mark  on  the  bill  the  names  of  the  witnesses 
sworn  and  examined  is  no  ground  for  quashing  the  bill  or  arresting  the  judg- 
ment    Following  State  v.  Sheppard,  97-401.     Hollingsworth,  100-535. 

The  omission  of  the  foreman  of  the  grand  jury  to  put  a  -f-  before  the  name 
of  the  witnesses  is  not  ground  for  the  arrest  of  judgment,  since  such  endorse- 
ments form  no  part  of  the  record.  A  motion  to  quash  on  such  ground  made 
after  pleading  to  the  indictment  may  be  overruled  in  the  discretion  of  the  court, 
since  defendant  might  have  pleaded  in  abatement  and  shown,  if  such  was  the 
fact,  that  the  witnesses  had  not  been  sworn.    Sheppard,  97-401. 

The  failure  of  the  foreman  to  sign  the  endorsement  on  the  back  of  a  bill 
nnderncath  the  words  **those  marked  thus  -|-  sworn  and  sent,'*  is  not  sufficient 
ground  to  sustain  a  motion  to  quash,  or  in  arrest  of  judgment.     Lanier,  90-714. 

Drawing  and  swearing  grand  jory. — The  record  stated  that  the  persons  impan- 
eled as  grand  jurors,  among  whom  was  the  one  appointed  foreman,  were 
"duly  drawn,  sworn,   and  the  court  having  appointed  J.    P.   foreman,  are 
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charged'*:  Held^  that  it  sufficiently  appeared  that  the  foreman  had  been  prop- 
erly drawn  and  sworn.     Weaver,  104-758. 

*  Bill  not  returned  in  open  conrt— -how  proved. — ^The  recital  in  an  indictment  that 
*'  the  jurors  upon  their  oath  present,'*  &c.,  raises  a  presumption,  when  accom- 
panied by  the  endorsement  of  *'  a  true  bill "  signed  by  the  foreman,  that  it  was 
duly  returned  and  presented  in  open  court,  and  proof  to  the  contrary  can  only 
be  h^ard  on  plea  in  abatement  made  in  apt  time.     Weaver,  104-758. 

Endorsement  of  true  bill.— The  endorsement  on  the  back  of  an  indictment  "a 
true  bill,"  raises  a  presumption  that  every  member  of  the  grand  jury  con» 
curred  in  the  finding  of  the  bill.     McNeill,  93-552. 

Defendants  not  to  be  examined  against  each  other.— Where  there  are  two  defend- 
ants, it  is  improper  to  examine  each  against  the  other  before  the  grand  jury  for 
the  purpose  of  obtaining  a  true  bill  against  both.    Krider,  78-481. 

Witnesses  not  to  be  examined  publicly. — A  judge  of  the  superior  court  has  no 
right  to  require  a  grand  jury  to  have  the  witnesses  on  the  part  of  the  state 
examined  publicly.     Branch,  68-186. 

Witnesses,  how  sworn. — ^The  statute  simply  gives  an  additional  mode  of  swear- 
ing witnesses  to  testify  before  the  grand  jury,  but  does  not  abrogate  the  mode 
formerly  prevalent  of  swearing  them  in  open  court.     Allen,  83-680. 

If ew  bill  for  same  offence,  witnesses  examined. — Where  an  indictment  is  quashed 
and  a  new  bill  for  the  same  offence  sent  and  returned"  by  the  grand  jury  **a 
true  bill,"  without  a  re-examination  of  the  witnesses,  the  new  bill  should  be 
quashed.     Ivey,  100-539. 

Presentment  need  not  be  signed. — A  presentment  need  not  be  signed  by  any 
one;  it  is  the  returning  of  the  indictment  in  open  court  and  its  being  there 
recorded  that  makes  it  effectual.     Cox,  28  (6  Ired.),  440; 

Hec.  35S  (1738 J,     In  capital  cases  Judge  may  issne  a  special 
venire.    jB.  C,  c.  35 9  s.  30.    1830,  c.  27,  s.  1. 

Whenever  a  judge  of  the  superior  court  shall  deem  it  neces- 
sary to  a  fair  and  impartial  trial  of  any  person  charged  with  a 
capital  oflfence,  he  may  issue  to  the  sheriff  of  the  county  in 
which  the  trial  may  be,  a  special  writ  of  venire  facias^  command- 
ing him  to  summon  such  number  of  the  freeholders  of  said 
county  as  the  judge  may  deem  sufficient  (such  number  being 
designated  in  the  writ),  to  appear  on  some  specified  day  of  the 
term  as  jurors  of  said  court;  and  the  sheriff  shall  forthwith  exe- 
cute the  writ  and  return  it  to  the  clerk  of  the  court  on  the  day 
when  the  same  shall  be  returnable,  with  the  names  of  the  jurors 
summoned. 
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Sec.  359  (1739),    Special  venire,  haw  drawn  and  summoned. 

Whenever  a  judge  shall  deem  a  special  venire  necessary,  he 
may  at  his  discretion,  issue  an  order  to  the  clerk  of  the  board 
of  commissioners  for  the  county,  commanding  him  to  bring 
into  open  court  forthwith  the  jury  boxes  of  the  county,  and  he 
shall  cause  the  number  of  scrolls  as  designated  by  him  to  be 
drawn  from  box  No.  i,  by  a  child  under  ten  years  of  age.  And 
the  names  so  drawn  (being  freeholders)  shall  constitute  the 
special  venire^  and  the  clerk  of  the  superior  court  shall  insert 
their  names  in  the  writ  of  venire^  and  deliver  the  same  to  the 
sheriflF  of  the  county,  and  the  persons  named  in  the  writ  and  no 
others  shall  be  summoned  by  the  said  sheriff.  If  the  special 
venire  is  exhausted  before  the  jury  is  chosen,  the  judge  in  his 
discretion  may  order  another  special  venire  to  be  drawn  and 
summoned  in  like  manner  as  the  first,  until  the  jury  has  been 
chosen.  The  scrolls,  containing  the  names  of  the  persons 
drawn  as  jurors  from  box  No.  i  shall,  after  the  jury  is  chosen, 
be  placed  in  box  No.  2 ;  and  if  box  No.  i  is  exhausted  before 
the  jury  is  chosen,  the  drawing  shall  be  completed  from  box 
No.  2,  after  the  same  shall  have  been  well  shaken. 

F  Constitation.— Laws  of  N.  C,  1885,  c.  63,  J  19,  prescribing  the  mode  for  draw- 
ing a  special  venire  for  the  criminal  court  of  New  Hanover,  is  substantially  the 
same  in  effect  as  The  Cade^  \  1739,  and  is  not  unconstitutional.    Jones,  97-469. 

Where  juror  has  fbrmed  and  expressed  an  opinion. — Where  a  juror,  on  his  exami- 
nation, states  that  he  had  formed  the  opinion  that  the  prisoner  was  guilty  on 
report  merely,  and  that  it  would  require  evidence  to  remove  the  impression, 
yet,  he  could,  on  hearing  the  evidence  and  the  judge^s  charge,  disregard  the 
opinion,  and  the  trial  judge  decides  that  the  juror  is  indifferent,  the  decision 
of  the  court  is  unreviewable.     Potts,  100-457. 

A  juror  in  answer  to  the  question  whether  he  had  formed  and  expressed  an 
opinion  as  to  the  guilt  or  innocence  of  the  prisoner,  said  that  he  had,  and  the 
prisoner  challenged  him  for  cause,  but  the  court  suggested  to  counsel  to  ask 
whether  the  opinion  expressed  was  that  the  prisoner  is  guilty ^  which  counsel 
declined  to  do,  and  the  challenge  was  disallowed:  Heldy  no  error,  since  it  is 
incumbent  on  him  who  challenges  to  show  that  he  is  the  party  likely  to  be 
prejudiced.     Hfler,  85-585. 

It  is  no  good  cause  of  challenge  that  a  juror  has  formed  and  expressed  an 
opinion  adverse  to  the  prisoner,  such  opinion  being  founded  on  rumor,  when 
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the  juror  states  that  he  can  try  the  case  according  to  the  law  and  evidence, 
uninfluenced  by  any  opinion  he  may  have  formed  from  such  rumor.  Collins, 
70-241. 

BelationBhip  of  Juror. — ^The  fact  that  the  great-grandmother  of  a  juror  was  the 
sister  of  the  grandmother  of  the  prisoner,  brings  the  juror  within  the  ninth 
degree  of  kinship  to  the  prisoner,  and  he  may  be  properly  challenged  by  the 
state.     Perry,  44  (Busb.),  330. 

A  juror  related  to  the  prisoner  within  the  ninth  degree  may  be  properly 
rejected  upon  challenge  by  the  state.    Potts,  100-457. 

Where  it  appears  that  the  juror's  wife  was  cousin  to  the  prisoner's  former 
wife,  who  is  now  dead,  leaving  no  children,  there  is  no  cause  of  challenge, 
the  affinity  having  ceased  with  her  death.     Shaw,  25  (3  Ired.),  532. 

The  fact  that  a  juror  is  first  cousin  to  the  prisoner  is  no  good  cause  of  chal- 
lenge by  the  prisoner,  unless  ill  feeling  or  bad  blood  is  shown  to  exist  between 
them.    Ketchey,  70-621. 

When  Juror  an  atheist. — It  is  not  error  to  refuse  a  motion  for  a  new  trial  after 
a  verdict  of  guilty,  on  the  ground  that  one  of  the  jurors  was  an  atheist,  and 
that  fact  was  not  discovered  until  after  verdict.  A  challenge  for  such  cause 
not  made  before  the  juror  is  sworn,  is  deemed  to  be  waived.     Davis,  80-412. 

When  prosecutor  qiulified  as  a  Juror. — A  person  is  not  disqualified  as  a  juror,  for 
the  reason  that  he  is  the  prosecutor  in  another  criminal  action  to  which  the 
defendant  has  not  pleaded.     Brady,  107-822. 

If  on-resident  Juror. — The  fact  that  a  juror  is  not  a  resident  of  the  county  in 
which  the  indictment  is  tried,  is  a  good  ground  for  challenge,  but  not  for  a 
new  trial  after  verdict  is  rendered.    White,  68-158. 

Cause  admitted— effect  of  admission. — Where  the  cause  of  challenge  is  admit- 
ted by  the  state,  the  prisoner  is  bound  by  his  challenge,  and  cannot  afterwards 
have  the  matter  tried.     Creasman,  32  (10  Ired.),  395. 

Standing  Jurors  aside. — A  reasonable  number  of  jurors  of  any  particular  panel, 
may,  in  a  capital  felony,  at  the  instance  of  the  state,  be  required  to  stand  aside 
until  all  the  other  jurors  of  that  panel  shall  have  been  called;  but  when  all 
the  others  have  been  called,  the  prisoner  has  the  right  to  have  the  jurors  so 
stood  aside  tendered  him,  or  challenged  by  the  state,  before  another  venire  is 
summoned.     Hensley,  94-1021. 

Challenge  to  the  array. — The  fact  that  the  sheriff's  return  to  a  writ  for  a  special 
venire  states  that  he  had  not  summoned  one  juror  because  he  was  dead,  and 
had  not  summoned  three  others  because  they  could  not  be  found,  is  no  ground 
for  a  challenge  to  the  array.    Speaks,  94-^5' 

Challenge  by  one  defendant  after  juror  accepted  by  the  other.— J.  and  O.  being  both 
on  trial,  a  juror  was  tendered  to  J.  and  accepted,  but  was  then  tendered  to  O. 
who  challenged  him  peremptorily,  and  he  was  stood  aside,  and  J.  excepted. 
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J.  exhausted  his  peremptory  challenges  before  a  jury  was  obtained:  Held^  that 
J.  had  no  right  to  complain  of  a  challenge  by  his  co-defendant,  as  the  right  of 
challenge  is  a  right  to  reject  and  not  to  select.    Jacobs,  106-^5. 

Berising  the  jury  list. — The  fact  that  the  county  commissioners  had  not 
revised  the  jury  box  at  the  last  September  meeting,  and  that  the  boxes  were 
not  kept  locked,  but  were  kept  in  a  place  easily  accessible  to  unauthorized 
persons,  is  no  ground  of  challenge  to  the  array,  it  not  appearing  that  the  boxes 
had  been  tampered  with.    Hensley,  94-ioai. 

The  fact  that  one  of  the  special  venire  was  dead,  and  another  had  removed 
from  the  county,  before  the  time  when  the  commissioners  should  have  revised 
the  jury  list,  is  no  ground  for  challenge  to  the  array.     lb. 

Original  panel  most  be  first  ezhantted. — Resort  cannot  be  had  to  the  special 
venire  before  the  original  panel  is  exhausted,  including  those  who  have  been 
stood  aside.   Shaw,  25  (3  Ired.),  532. 

CkalleBge  after  acceptance  by  prisoner. — Where  the  incompetency  of  a  juror  is 
not  ascertained  until  he  has  been  passed  to  and  accepted  by  the  prisoner,  the 
court  may  then  allow  a  challenge  by  the  state.    Vann,  82-631. 

Where  a  juror,  already  ill  the  box,  after  he  has  been  passed  to  and  accepted 
by  the  defendant,  rises  and  states  that  he  has  served  on  the  jury  within  two 
years  past,  it  is  not  error  in  the  court  to  then  allow  a  challenge  by  the  state. 
Following  State  v.  Jones,  80-415.    Vestal,  82-563. 

Where  jury  is  obtained  befbre  peremptory  challenges  ezhaiuted. — Where  a  jury  is 
obtained  before  the  prisoner  exhausts  his  peremptory  challenges,  an  exception 
for  error  in  overruling  a  challenge  for  cause  cannot  be  considered.  Pritchett, 
106-667. 

Prejudice  against  colored  persona. — A  colored  person  on  trial  for  crime  has  a 
right  to  challenge  a  juror  who  "believes  that  he  cannot  do  impartial  justice 
between  the  state  and  a  colored  person,"  and  the  cause  of  challenge,  if  sus- 
tained, is  good.    McAfee,  64-339. 

Freeholder. — A  special  venireman  drawn  for  criminal  court  of  New  Hanover, 
under  Laws  1885,  c.  63,  is  not  required  to  be  a  freeholder.   Freeman,  100-429. 

When  error  in  revising  challenge  removed. — Error  in  refusing  to  allow  a  chal- 
lenge is  removed  when  the  juror  is  then  peremptorily  challenged,  and  the 
prisoper  obtains  a  jury  without  exhausting  his  peremptory  challenges.  Free- 
man, 100-429. 

Serving  on  jury  within  two  years. — A  juror  of  the  original  panel  cannot  be 
challenged  on  the  ground  that  he  has  served  upon  a  jury  in  the  same  court 
within  two  years.    Brittain,  89-481. 

Tenant  by  the  curtesy.  —A  tenant  by  the  curtesy  initiate  is  a  freeholder  under 
the  statute.     Mills,  91-581. 
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Yarimnee  in  name. — Where  the  name  of  a  juror  summoned  is  J.  L.  B.,  and  his 
name  is  entered  on  the  scroll  as  J.  S.  B.»  the  variance  is  immaterial.  Mills,  91* 
581. 

Hatters  not  matarial  to  juror's  oompetenej. — Where  a  juror  on  his  imre  dire 
states  that  he  had  said  it  would  injure  any  attorney  politically  with  certain 
persona  to  appear  for  the  prisoner,  he  cannot  be  required  to  give  the  names  of 
those  persons,  since  such  matter  is  not  material  to  the  question  of  the  juror's 
indifferency.    Mills,  91-581. 

Ipeeisl  ▼eairomon  mnst  bo  freeholders. — ^Theonly  qualification  required  of  jurors 
summoned  on  a  special  venire  is  that  they  shall  be  freeholders.    Kilgore,  93- 

533- 

When  juror  having  expressed  opinion,  competent. — Where  a  juror  says  that  he  has 
formed  and  expressed  the  opinion  that  the  prisoner  is  guilty,  but  that  his  mind 
is  fair  and  unbiased,  and  that  he  can  hear  the  evidence  and  render  a  verdict 
without  being  in  any  degree  influenced  by  what  he  has  heard  or  said,  he  is  a 
competent  juror.     Kilgore,  93-533- 

When  those  stood  aside  most  be  tendered. — Where  the  original  panel  is  exhausted 
before  a  jury  is  obtained,  those  of  the  original  panel  stood  aside  at  the  instance 
of  the  prosecution  must  be  brought  forward  and  challenged  or  tendered  to  the 
prisoner,  before  resort  can  be  had  to  the  special  venire.    Washington,  90-664. 

Polling  the  jury. — On  polling  the  jury,  a  juror  responded,  **  Well,  I  suppose 
I  must  go  with  the  rest,"  but  when  directed  by  the  court  to  respond  *'gt^ilty 
or  not  guilty,**  he  answered  **  guilty*':  Held,  proper  to  receive  the  verdict. 
SheeU,  89-543. 

Where  defendant  is  present  when  a  verdict  of  guilty  is  returned  against  him 
but  his  attorney  is  absent,  he  cannot  demand  a  new  trial  as  a  matter  of  right  on 
the  ground  that  the  jury  was  not  polled,  and  if  his  attorney  had  been  present  he 
would  have  demanded  that  the  jury  be  polled.  The  granting  of  such  motion 
is. in  the  discretion  of  the  judge.    Jones,  91-654. 

Both  defendant  and  the  solicitor  for  the  state  have  the  legal  right  to  demand 
that  the  jury  be  polled.    Young,  77-498. 

After  retiring,  a  proposition  was  assented  to  by  the  jury  that  the  verdict  of  a 
majority  should  be  returned  as  the  verdict  of  the  jury;  another  ballot  was 
taken,  some  of  the  jurors  still  voting  not  guilty,  but  after  further  deliberation 
a  verdict  of  guilty  was  returned.  The  jury  was  then  polled  and  each  responded 
guilty.  During  their  deliberation  the  jury  was  allowed  to  separate,  but  were 
still  under  charge  of  officers  of  the  court:  Held,  that  defendant  was  not  enti- 
tled to  a  new  trial.    Harper,  101-761. 

Aliens,  Jury  de  meditate  lingnss  not  allowed. — An  alien  is  not  entitled  to  a  jury 
de  meditate  lingua  in  this  state.    Antonio,  11  (4  Hawks),  200. 

Court  decides  as  to  qnaliflcations— no  review. ->The  court  is  the  judge  of  the  qual- 
ifications of  a  juror,  and  its  determination  is  not  reviewable,  and,  in  its  dis- 
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cretion,  it  may  permit  a  challenge  by  the  state  for  cause  after  the  juror  has 
been  tendered  to  defendant  and  before  the  jury  is  empaneled.    Green,  95-611. 

Opinion  based  on  romor. — One  who  states  that  he  has  formed  and  expressed 
an  opinion  upon  defendant's  guilt  based  upon  rumors,  but  that  he  is  not  so 
prejudiced  that  he  could  not  render  a  fair  and  impartial  verdict,  is  a  compe- 
tent juror.    Green,  95-611. 

Persons  exempt. — A  person  who  is  exempt  by  law  from  serving  on  juries,  is 
not  bound  to  serve  on  a  special  venire.    Whitford,  34  (12  Ired.)>  99- 

See.  360  (1200).  In  capital  cases  state  may  ei^aUenge  four  Jurors, 
in  others  two.  B.  C,  e.  35,  s.  33.  33  Edw.  I,  stai.  4.  1827, 
c  10. 

In  all  capital  cases,  the  prosecuting  officer  on  behalf  of  the 
state  shall  have  the  right  of  challenging  peremptorily  four  jurors: 
Provided^  said  challenge  is  made  before  the  juror  is  tendered  to 
the  prisoner;  and  if  he  will  challenge  more  than  four  jurors  he 
shall  assign  for  his  challenge  a  cause  certain ;  and  in  all  other 
cases  of  a  criminal  nature,  a  challenge  of  two  jurors  shall  be 
allowed  in  behalf  of  the  state,  and  challenges  also  for  a  cause 
certain;  and  in  all  cases  of  challenge  for  cause  certain,  the  same 
shall  be  inquired  of  according  to  the  custom  of  the  court 

8ec.  361  (1199).  In  capital  cases,  defendants  ^nay  challenge 
twenty 'three  Jurors,  in  other  cases  four;  allowed  aid  ofcoun^ 
sel.  M.  C,  c.  35,  s.  32.  1871-^2.  c.  39.  B.  S.9C  35,  ss.  19, 21. 
1777,  c.  115,  s.  85.  1812,  c.  833.  1801,  c.  592,  s.  1.  1826, 
c.  9.    22  Hen.  VIII,  c.  14. 

Every  person  on  joint  or  several  trial  for  his  life,  may  make 
a  peremptory  challenge  of  twenty-three  jurors  and  no  more;  and 
in  all  joint  or  several  trials  for  crimes  and  misdetneanors,  other 
than  capital,  every  person  on  trial  shall  have  the  right  of  challeng- 
ing peremptorily,  and  without  showing  cause,  four  jurors  and  no 
more.  And  to  enable  defendants  to  exercise  this  right,  the 
ckrk  in  all  such  trials  shall  read  over  the  names  of  the  jurors  on 
the  panel,  in  the  presence  and  hearing  of  the  defendants  and 
their  counsel  before  the  jury  shall  be  impaneled  to  try  the  issue; 
and  in  all  trials  whether  for  capital  or  inferior  oflFences,  the 
defendants  may  have   the  aid  and  assistance  of  counsel   in 
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making  challenges  to  the  jury,  and  the  judge  or  other  presiding 
ofl5cer  of  the  court  shall  decide  all  questions  as  to  the  compe- 
tency of  jurors. 

standing  jurors  uide. — ^The  fact  that  the  judge  told  the  solicitor  how  many 
jurors  he  might  stand  aside  or  put  to  the  fodt  of  the  panel,  cannot  be  assigned 
as  error  when  no  harm  is  shown  to  have  resulted  to  the  prisoner.    Sloan, 

97-499- 

Challexige  to  the  array. — ^A  challenge  to  the  array  on  the  ground  that  the  pris- 
oner is  a  person  of  color,  and  no  person  of  his  own  color  is  summoned  on  the 
special  venire ^  cannot  be  sustained.  The  right  to  a  jury  de  meditate  lingua 
is  not  a  principle  of  common  law,  and  never  obtained  in  this  state.    Sloan, 

97-499- 

Mistake  in  not  recalHsg  Juror  stood  aside. — Where  one  of  the  venire  is  chal- 
lenged by  the  state  and  directed  to  retire  till  the  panel  is  gone  through  with, 
and  is  not  afterwards  recalled,  the  clerk  declaring  that  the  panel  has  been 
perused,  through  a  mistake  in  supposing  that  the  juror  had  been  excused  for 
the  reason  that  he  was  a  witness,  and  the  prisoner  makes  no  objection  to 
another  panel  being  ordered,  thus  acquiescing  iu  the  statement  of  the  clerk 
that  the  panel  had  been  perused,  a  new  trial  will  not  be  ordered.  L3^e,  27 
(5  Ired.),  58. 

Offence  less  than  capital. — Where  the  indictment  is  for  an  offence  less  than 
capital,  and  defendant  has  challenged  four  jurors  peremptorily,  he  cannot 
challenge  a  fifth  peremptorily  if  he  has  first  challenged  one  of  the  four  for 
cause  which  was  properly  disallowed.    Hargrave,  100-484. 

A  tales  juror  who  has  not  paid  his  taxes  for  the  fiscal  year  preceding  the 
first  Monday  in  September  next  before  the  time  he  is  called  on  to  serve,  may 
be  excluded  on  being  challenged.    lb. 

8ec.  302.    Jurors,  tnisdemeanor  to  intitnidiUe.    1891,  c*  87^ 

Any  person  who  shall  by  threats,  menaces  or  in  any  other 
manner  intimidate  or  attempt  to  intimidate  any  person  who  is 
summoned  or  acting  as  juror  or  witness  in  any  of  the  courts  of 
this  state,  and  any  person  who  shall  by  threats,  menaces  or  in 
any  other  manner  prevent  or  deter  or  attempt  to  prevent  or  deter 
any  person  summoned  or  acting  as  such  jurpr  or  witness  from 
attendance  upon  such  court  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  fined  or  imprisoned  in  the  discre* 
tion  of  the  court. 
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8ec»  303  (1063).    Landmarks,  penalty  for  altering  or  retnovjlng. 
1858-^9,  c.  17. 

If  any  person  shall  wilfully  or  fraudulently  remove,  alter  or 
deface  any  landmark,  in  anywise  whatsoever,  such  person  shall 
be  guilty  of  a  misdemeanor:  Provided^  that  this  section  shall 
not  apply  to  such  landmarks  as  creeks  and  other  small  streams, 
which  the  interest  of  agriculture  may  require  to  be  altered  or 
turned  from  their  channels. 
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Sec.  304  (1754).    Possessiim  of  crops  deemed  vested  in  lessors; 
preference  of  lessor^s  lien.    1870''*7m  c.  283,  s.  1. 

When  lands  shall  be  rented  or  leased  by  agreement,  written 
or  oral,  for  agricultural  purposes,  or  shall  be  cultivated  by  a 
cropper,  unless  otherwise  agreed  between  the  parties  to  the 
lease  or  agreement,  any  and  all  crops  raised  on  said  lands  shall 
be  deemed  and  held  to  be  vested  in  possession  of  the  lessor  or 
his  assigns  at  all  times,  until  the  rents  for  said  lands  shall  be 
paid  and  until  all  the  stipulations  contained  in  the  lease  or 
agreement  shall  be  performed,  or  damages  in  lieu  thereof  shall 
be  paid  to  the  lessor  or  his  assigns,  and  until  said  party  or  his 
assigns  shall  be  paid  for  all  advancements  made  and  expenses 
incurred  in  making  and  saving  said  crops.  This  lien  shall  be 
preferred  to  all  other  liens,  and  the  lessor  or  his  assigns  shall  be 
entitled  against  the  lessee  or  cropper  or  the  assigns  of  either 
who  shall  remove  the  crop  or  any  part  thereof  from  the  lauds 
without  the  consent  of  the  lessor  or  his  assigns,  or  against  any 
other  person  who  may  get  possession  of  said  crop  or  any  part 
thereof,  to  the  remedies  given  in  an  action  upon  a  claim  for  the 
delivery  of  personal  property. 
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See*  365  (1 759),  Removal  of  crop  by  lessee  without  notice,  a  nUs^ 
demeanor;  unlawful  seizure  by  landlord,  a  misdemeanor* 
187B''7,  c.  283,  s.  O.    1883,  c.  83. 

Any  lessee  or  cropper,  or  the  assigns  of  either,  or  any  other 
person,  who  shall  remove  said  crop,  or  any  part  thereof,  from 
such  land  without  the  consent  of  the  lessor  or  his  assigns,  and 
without  giving  him  or  his  agent  five  days'  notice  of  such  intended 
removal,  and  before  satisfying  all  the  liens  held  by  the  lessor  or 
his  assigns,  on  said  crop,  shall  be  guilty  of  a  misdemeanor,  and 
if  any  landlord  shall  unlawfully,  wilfully,  knowingly  and  with- 
out process  of  law,  and  unjustly  seize  the  crop  of  his  tenant 
when  there  is  nothing  due  him,  he  shall  be  guilty  of  a  misde- 
meanor. 

What  constituteB  a  seirare  of  the  crop. — It  is  not  essential  that  the  landlord 
should  take  forcible  or  even  manual  possession  of  the  crop,  but  the  offence 
will  be  complete  if  he  exercises  that  possession  or  control  which  prevents  the 
tenant  from  gathering  and  removing  his  crop  in  a  peaceable  manner.  Ewing, 
ioa-755. 

Indictment. — An  indictment  charging  defendant  with  the  removal  of  a  crop 
"without  satisfying  all  liens  on  said  crop/*  is  fatally  defective.  Merritt,  89- 
506. 

An  indictment  charging  defendant  with  removing  the  crop  "without  satis- 
fying all  liens  on  said  crop,"  is  defective.     Rose,  90-712. 

An  averment  that  defendant  removed  the  crop  "without  having  given  any 
notice,'*  is  sufficient.     Powell,  94-920. 

An  indictment  which  charges  the  lease  and  relation  of  landlord  and  tenant 
is  sufficient  without  an  averment  that  the  landlord  had  alien  on  the  crop,  since 
the  statute  implies  the  lien  arising  by  virtue  of  the  relation  charged.  Davis, 
J.,  dissenting.    Smith,  106-653. 

Variance. — Where  the  indictment  charges  the  defendant  with  the  removal  of 
a  crop  produced  on  the  land  in  1884,  under  a  lease  made  November  ist,  1883,  for 
one  year,  and  the  proof  is  that  the  crop  was  produced  under  a  lease  made  in 
March,  1883,  y^  that  year t  the  variance  is  fatal.    Ray,  92-810. 

What  constitntei  one  a  cropper  and  not  a  tenant. — An  agreement  by  him  who  cul- 
tivates land  that  the  owner  who  advances  guano  and  seed-wheat  shall,  out  of 
the  crop,  be  repaid  in  wheat  for  such  advancements,  constitutes  the  former  a 
cropper  and  not  a  tenant.     Burwell,  63-661. 

Intent. — A  tenant  who,  without  the  consent  of,  or  notice  to  his  landlord,  and 
before  satisfying  all  liens  held  by  the  lessor  or  his  assigns,  removes  a  portion 
of  the  crop  from  the  land  on  which  it  was  produced,  is  guilty,  though  the 
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removal  was  only  for  the  purpose  of  sheltering  and  protecting  the  crop  on  the 
tenant's  own  land.     Williams,  106-646. 

Charge. — ^An  ihstruction  that  defendant  must  pay  for  the  rent  and  supplies, 
and  he  must  give  the  five  days'  notice,  and  if  he  failed  to  do  ** either  of  these 
things**  he  would  be  guilty,  is  erroneous,  since  if  he  gave  the  notice  and  the 
landlord  failed  to  enforce  his  lien,  then  it  is  not  indictable  to  remove  the  crop. 
Crowder,  97-432. 

PuBisluneBt. — Punishment  for  unlawfully  removing  a  crop  by  imprisonment 
in  the  penitentiary  for  two  years,  is  illegal  and  unauthorized,  though  the  evi- 
dence shcgvs  that  the  removal  was  in  the  night  time.    Powell,  94-920. 

8ec*  SHS  (1700)*    Mittdemeanor  for  tenant  or  ietfsee  to  surrender 
possession  to  other  person  than  landlord.    1883 f  c»  138. 

Any  tenant  or  lessee  of  lands  who  shall  wilfully,  wrongfully 
and  with  intent  to  defraud  the  landlord  or  lessor,  give  up  the 
possession  of  the  rented  or  leased  premises  to  any  person  other 
than  his  landlord  or  lessor,  shall  be  guilty  of  a  misdemeanor, 
and  fined  or  imprisoned,  or  both,  at  the  discretion  of  the  court. 

Sec.  367  (1 76 1).    UtUawful  for  tenatU  to  injure  house,  fruit  trees, 
etc.,  of  landlord.    J 883,  c  224. 

Any  tenant  who  shall,  during  his  term  or  after  its  expiration, 
wilfully  and  unlawfully  demolish,  destroy,  deface,  injurfe  or 
damage  any  tenement  house,  uninhabited  house  or  other  out- 
house belonging  to  his  landlord  or  upon  his  premises  by  remov- 
ing parts  thereof  or  by  burning,  or  in  any  other  manner,  or  shall 
unlawfully  and  wilfully  bum,  destroy,  pull  down,  injure  or 
remove  any  fence,  wall  or  other  inclosure  or  any  part  thereof, 
built  or  standing  upon  the  premises  of  such  landlord,  or  shall 
wilfully  and  unlawfully  cut  down  or  destroy  any  fruit,  shade  or 
ornamental  tree  belonging  to  said  landlord,  shall  be  guilty  of  a 
misdemeanor,  and  -fined  or  imprisoned  or  both,  at  the  discretion 
of  the  court. 

Window  laslies  placed  in  house  by  tenant. — A  tenant  who,  on  giving  up  posses- 
sion, removes  the  window  sashes  which  he  has  placed  in  the  house  under  a 
claim  that  they  belong  to  him,  cannot  be  convicted  under  this  statute.  Over- 
ruling State  v.  Whitener,  92-798.    Whitener,  93-590. 
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8ec»  368  (1702).  l%is  chapt4fr  to  apply  to  ie€Ute  of  turpeniine 
trees.    1870-'7,  c.  283,  b.  7. 

This  chapter  shall  apply  to  all  leases  or  contracts  to  lease  tur- 
pentine trees,  and  the  parties  thereto  shall  be  subject  to  the  pro- 
visions and  penalties  of  this  chapter. 

See.  309  (1703).  Lessors  for  mining  purposes  ami  for  getting 
timber  entitled  to  the  remedies  given  in  this  chapter.  1808''*9, 
c.  150,  s.  10. 

If,  in  a  lease  of  land  for  mining,  or  of  timbered  land  for  the 
purpose  of  manufacturing  the  timber  into  goods,  rent  shall  be 
reserved,  and  if  it  shall  be  agreed  in  the  lease  that  the  minerals, 
timber  or  goods,  or  any  portion  thereof  shall  not  be  removed 
until  the  payment  of  the  rent,  in  such  case  the  lessor  shall  have 
the  rights  and  be  entitled  to  the  remedy  given  by  this  chapter. 


LARCENY. 

What  conatitntes  larceny. — The  prosecutor  took  a  bucket  of  peas  to  market, 
and  having  occasion  to  go  some  distance  to  enquire  the  price  of  peas,  set  the 
bucket  down  in  a  cart  which  he  mistook  for  that  of  a  friend.  The  owner  of 
the  cart  returning  to  it,  placed  the  bucket  on  the  ground,  and  afterwards  being 
about  to  leave,  raised  it  up  and  asked,  "Whose  are  they?"  whereupon  defend- 
ant, a  retailer  of  vegetables,  came  up  and  took  it,  the  owner  of  the  cart  yield- 
ing it  and  saying,  '*You  must  give  it  up  to  the  owner  when  he  comes  and  calls 
for  it.''  Afterwards  the  prosecutor  found  defendant  with  the  bucket,  beets 
and  lettuce  having  been  placed  on  the  peas,  and  defendant  manifested  inso- 
lence and  unwillingness  to  surrender  it:  Held,  that  there  was  evidence  from 
which  the  jury  might  infer  every  ingredient  of  larceny.  Farrow,  6i  (Phil. 
Law),  i6i. 

The  prosecutor  being  drunk  and  partially  paralyzed  and  having  a  belt  of 
money  around  his  body,  was  sitting  with  his  head  bent  down  and  alone  with 
defendant  in  his  bar-room,  when  the  latter  gently  removed  the  belt  and  money 
from  the  prosecutor's  body,  upon  which  the  prosecutor,  raising  his  head  and 
seeing  the  belt  in  defendant's  hand,  asked  him  to  give  back  his  money,  to 
which  he  replied  "No,  I'll  keep  it,"  and  afterwards,  upon  the  prosecutor 
stepping  out  for  a  moment,  the  defendant  refused  to  let  him  come  in  again, 
and  never  returned  his  belt  or  money:  Held^  that  these  facts  tended  to  prove 
a  larceny  of  the  belt  and  money,  and  that  it  was  proper  to  leave  the  case  to 
the  jury.    Jackson,  65-305. 
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While  the  prosecutor  and  defendant  were  examining  a  bank-note  which 
defendant  had  produced,  the  prosecutor  felt  defendant's  hand  in  his  pocket 
on  his  pocket-book,  and  immediately  seized  his  arm,  defendant  at  the  same 
time  snatching  the  bill;  a  scuffle  ensued  in  which  the  prosecutor  was  thrown 
down,  and  the  defendant  escaped  with  the  pocket-book  and  bank-note:  Held 
not  to  be  robbery,  but  larceny.    John,  50  (5  Jones),  163. 

Fraud,  trick,  artiflea. — Defendant  gave  the  prosecutor  his  note,  with  sureties, 
for  the  price  of  land  sold  him  by  the  prosecutor,  but  afterwards  complained 
to  the  prosecutor  that  the  title  to  the  land  was  not  good.  Subsequently  he 
proposed  to  pay  the  note  in  cotton,  which  being  declined,  he  asked  to  see  the 
note,  saying  he  wanted  to  see  what  sort  0/ currency  it  was  payable  in,  and  being 
at  first  refused,  he  insisted  until  at  last  they  went  to  the  house,  defendant 
sitting  down  on  the  outside,  and  the  prosecutor  brought  out  the  note  and 
showed  it  to  defendant,  who  took  it  saying,  "Now  I  have  got  it,  and  you  won't 
get  it  again."  The  prosecutor  demanded  it  back  and  seized  his  hand,  but 
defendant  broke  loose  and  seized  an  axe  and  held  it  until  he  reached  his 
horse,  and  then  rode  away  with  the  note,  saying  that  one  of  the  sureties  had 
sent  him  word  to  get  the  note  as  he  could  or  might.  The  court  charged  that 
if  defendant  went  to  the  prosecutor's  house  with  a  felonious  purpose  to  get 
possession  of  the  note,  and  resorted  to  a  fraudulent  trick  or  device  to  effect 
that  purpose,  he  was  guilty  of  larceny:  /leldf  that  the  facts  do  not  make  out  a 
case  of  larceny.  Rodman,  J.,  dissenting,  says  that  the  open  manner  of  the 
taking  was  only  a  circumstance  tending  as  matter  of  evidence  to  negative  a 
felonious  intent,  but  subject  to  be  outweighed  by  other  circumstances  in  evi- 
dence, and  that  there  was  no  error  in  the  instructions.    Deal,  64-270. 

Artifice  in  getting  possession  of  a  thing  is  to  be  distinguished  from  artifice  in 
concealing  the  fact  that  the  taker  has  it  in  possession;  it  is  the  latter  that  shows 
a  felonious  intent.    Deal,  64-270. 


of  crop. — An  indictment  for  larceny  will  lie  against  a  lessee  or  cropper 
for  secretly  appropriating  the  crop  to  his  own  use  when  the  crop  has  been 
harvested  and  stored  by  the  landlord  in  a  house  on  the  premises  and  the  door 
locked  and  the  key  kept  by  him,  though  there  has  been  no  division  of  the 
crop.  Such  facts  show  a  trespass  on  the  landlord's  possession,  and  defendant 
is  guilty  notwithstanding  his  interest  in  the  property.    Webb,  87-558. 

A  lessee  or  cropper  who,  while  hauling  undivided  cotton  to  the  gin,  throws 
some  of  it  off  by  the  roadside  in  a  sack,  and  returns  at  night  and  gets  it,  is  not 
guilty  of  larceny  of  the  cotton.    Copeland,  86-691. 

Where  a  person  gets  staves  on  the  land  of  another  under  a  contract  that  he 
is  to  have  half  of  them  for  making  them,  while  they  remain  on  the  land  undi- 
vided, he  is  neither  a  tenant  in  common  with  the  owner  of  the  land  nor  a 
bailee  of  them,  and  he,  or  any  other  person  with  his  connivance,  may  be  con- 
victed of  larceny  in  taking  them.    Jones,  19  (2  D.  &  B.),  545. 

Indictment— arrest  of  judgment. — Where  an  indictment  charges  the  larceny  of 
a  horse  to  have  been  committed  at  a  certain  time,  since  the  passage  of  the  only 
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statute  prescribing  the  panishment  for  horse-stealing,  judgment  cannot  be 
arrested  on  the  ground  that  prior  to  that  time  there  had  been  several  statutes 
prescribing  different  modes  of  punishment  for  such  offence.  Distinguishing 
State  y.  Wise,  66-120.    Evans,  69-40. 

Indietmsat — stealing  fish. — An  indictment  for  the  larceny  of  fish  which  fails 
to  allege  that  the  fish  were  reclaimed,  confined  or  dead  and  valuable  for  food, 
cannot  be  sustained.     Krider,  78-481. 

LaresBj  of  crop  bj  teasnt. — An  indictment  against  a  tenant  for  the  larceny  of 
crops  raised  by  him  which  lays  the  property  in  the  landlord  and  tenant  aa 
their  joint  and  undivided  property,  cannot  be  sustained.    McCoy,  89-466. 

Vot  necessary  to  state  from  whom  goods  received. — An  indictment  for  receiving 
need  not  state  from  whom  the  goods  were  received.     Martin,  82-672. 

Stealiag  horse  and  receiving. — A  count  for  the  larceny  of  a  horse,  concluding 
at  common  law,  may  be  joined  with  a  count  for  the  statutory  offence  of  receiv- 
ing the  same,  and  the  indictment  thus  drawn  will  warrant  a  general  verdict  of 
guilty.    Lawrence,  81-522. 

Condnsion  of  indictment  when  grade  of  offence  raised. — Where  the  grade  of  a 
common  law  offence  has  been  made  higher  by  statute,  the  indictment  must 
conclude  against  the  statute,  but  when  the  punishment  has  been  mitigated  it 
may  conclude  at  common  law.     Lawrence,  81-522. 

Description  of  pension  check.— A  description  of  the  property  alleged  to  have 
been  stolen  as  "one  United  States  pension  check  on  the  assistant  treasurer  of 
the  Uuited  States  for  twenty  dollars,*'  is  sufficient.     Bishop,  98-773. 

Person  ttom  whom  goods  received  most  be  named. — An  indictment  for  receiving 
stolen  goods  must  aver  from  whom  the  goods  were  received  so  as  to  show  that 
defendant  received  them  from  the  principal  felon.    Ives,  35  (13  I  red.),  338. 

Objection  Ibr  dnplicity  must  be  taken  before  verdict. — An  indictment  for  larceny 
containing  but  one  count  charging  the  ownership  of  the  property  stolen  as 
one  hundred  pounds  cotton,  the  property  of  C,  one  hundred  pounds  cotton, 
the  property  of  G,  is  bad  for  duplicity  and  obscurity,  but  if  objection  is  not 
taken  by  motion  to  quash,  the  defect  is  cured  by  the  verdict  under  Code  of 
N.  C,  {  1 1 83.     Simons,  70-336. 

Indictment  fbr  an  attempt  to  steal.— An  indictment  for  an  attempt  to  steal, 
which  alleges  that  defendant  entered  the  prosecutor's  house  and  ransacked  his 
drawers,  chests  and  closets,  is  sufficient  without  specifying  the  particular 
articles  intended  to  be  stolen.    Utley,  82-556. 

Property  subject  to  larceny— tnrkeys. —Turkeys  are  domestic  fowls,  and  au 
indictment  for  stealing  one  need  not  allege  that  it  was  tame.    Turner,  66-618. 

Otter  confined  in  trap. — An  otter  confined  in  a  trap  or  dead  may  be  the  subject 
of  larceny,  since  it  is  an  animal  valuable  for  its  fur.    House,  65-315. 
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Viigg«t  of  gold. — A  nugget  of  gold  separated  from  the  vein  by  natural  causes 
and  lying  on  a  rock  pile,  savors  of  the  realty »  and  is  not  the  subject  of  larceny 
where  the  taking  and  carrying  away  is  one  continuous  act.    Burt,  64-^19. 

Tnrpentino  in  the  trees. — Turpentine  which  has  run  out  of  the  trees  into  boxes 
cut  in  the  tree  for  the  purjiose  of  receiving  the  liquid,  is  the  subject  of  larceny. 
Moore,  33  (11  Ired.),  70. 

Turpentine  in  boxes  in  the  trees,  ready  to  be  dipped,  is  personal  property, 
and  may  be  the  subject  of  larceny.    King,  9S-648. 

Bogs. — Dogs  are  not  the  subject  of  larceny  in  this  stale.    Holder,  81-527. 

Tariaiice. — Where  the  indictment  alleges  the  stealing  of  a  "calf"  skin, 
and  there  is  a  conflict  of  testimony  as  to  whether  it  was  a  '*  calf"  skin  or  a 
'*  kip  "  skin,  a  tanner  testifying  that  a  calf  skin  is  from  a  veal  fr<om  six  to  ten 
weeks  old,  and  a  kip  skin  from  one  from  ten  weeks  to  twelve  months  old,  the 
disputed  question  is  properly  left  to  the  jury;  besides  if  the  proof  should  be 
that  it  was  a  kip  skin  there  would  be  no  variance,  since  the  distinction  is  not 
a  practical  one,  and  there  is  no  rule  of  law  by  which  the  court  can  say  when 
the  "  calf"  ceases  and  the  ''kip "  begins.    Campbell,  76-261. 

Where  the  indictment  charges  the  stealing  of  a  siefr  and  the  evidence  shows 
that  it  was  a  bull,  defendant  is  entitled  to  an  acquittal.    Royster,  65-539. 

An  allegation  that  defendant  stole  three  bushels  of  corn  is  supported  by 
proof  that  he  stole  three  bushels  of  corn  in  the  ear.     Nipper,  95-653. 

An  indictment  for  stealing  "  fifty  pounds  of  flour  of  the  value  of  six-pence  " 
is  good,  and  is  sustained  by  proof  that  defendant  stole  a  sack  of  flour,  though 
there  is  no  proof  of  its  weight  or  value  further  than  the  defendant  had  said  he 
gave  five  dollars  and  a  half  for  it.     Harris,  64-127. 

Where  the  indictment  charges  the  larceny  of  "two  barrels  of  turpentine," 
and  there  is  a  special  verdict  finding  that  defendant  secretly  dipped  out  of 
the  boxes  in  the  trees  as  much  turpentine  in  quantity  as  two  barrels,  and  put 
the  same  into  two  barrels  which  he  had  provided  and  kept  concealed  in  the 
woods,  and  that  he  afterwards  secretly  carried  away  and  sold  the  two  barrels 
of  turpentine  for  his  own  gain,  the  variance  is  fatal,  since  under  Code  N.  C, 
23028,  a  barrel  of  turpentine  means  not  only  a  certain  quantity  which  is  pre- 
scribed, bu{  also  that  it  is  in  a  certain  state,  that  it  must  be  in  good  and 
suflicient  "casks"  made  of  staves  of  prescribed  dimensions;  whereas  in  this 
case  the  turpentine  was  not  in  barrels  when  taken.     Moore,  33  (11  Ired.),  70. 

Where  the  indictment  charges  that  A  committed  the  theft,  and  B  was  pres- 
ent aiding  and  abetting,  and  the  proof  is  that  B  committed  the  theft  and  A 
was  present  aiding  and  abetting,  there  is  no  variance,  since  there  are  no  acces- 
sories before  the  fact  in  larceny,  but  all  who  aid  and  abet  are  principals. 
Fox,  ^-928. 

Where  the  indictment  gives  the  christian  name  of  the  owner  of  the  property 
as  Elizabeth,  and  the  evidence  shows  that  she  is  called  Betsy,  the  defendant, 
in  order  to  take  advantage  of  the  seeming  variance,  must  ask  the  court  to 
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instruct  the  jury  that  if  the  owner  was  not  known  by  the  name  of  Eltzabefh, 
or  if  that  was  not  her  name,  they  should  acquit,  but  to  ask  the  judge  to 
direct  a  verdict  of  acquittal  is  to  ask  him  to  decide  the  fact  himself  which  is 
properly  for  the  jury.    Godet,  29  (7  Ired.),  210. 

Where  the  indictment  charges  the  larceny  of  a  hog,  and  the  evidence  is 
that  defendant  stole  a  shoat,  the  variance  is  immaterial.  Oodet,  29  (7  Ired.), 
210. 

Where  the  indictment  charges  the  larceny  of  "thirty  dollars  in  money/' 
and  the  proof  is  that  defendant  stole  ''three  ten-dollar  bills,*'  there  is  no 
variance.    Freeman,  89-469. 

Where  there  are  two  counts,  one  charging  the  larceny  of  cattle,  the  property 
of  A,  and  the  other  charging  the  larceny  of  cattle,  the  property  of  some  per- 
son to  the  jurors  unknown,  evidence  that  A  about  the  time  lost  a  number  of 
cattle  will  not  justify  a  verdict  that  defendant  stole  certain  cattle  the  property 
of  some  persons  to  the  jurors  unknown.    Rawlston,  73-180. 

Yerdict. — The  >ury  rendered  a  verdict  of  "not  guilty  of  the  felony  and 
horse-stealing,  but  guilty  of  trespass,"  but  the  court  directed  them  to  recon- 
sider their  verdict  and  say  "guilty  or  not  guilty,"  and  no  more;  thereupon 
they  retired  and  again  returned  vnth  a  verdict  of  ** guilty**:  HMf  that,  since 
the  first  verdict  was  in  effect  an  acquittal,  it  was  proper  to  still  have  it  recorded 
and  discharge  the  defendant.     Arrington,  7  (3  Murph.),  571. 

In  an  indictment  containing  two  counts,  one  for  larceny  and  the  other  for 
receiving  stolen  goods,  the  jury  may  bring  in  a  general  verdict  of  guilty,  the 
grade  of  punishment  being  the  same  for  each  offeace.     Baker,  7o-53a 

Where  the  indictment  contains  several  counts,  and  the  jury  is  directed  to 
confine  its  investigation  to  one  count  only,  a  general  verdict  of  guilty  will  be 
construed  as  an  acquittal  on  all  the  counts  withdrawn.     Thompson,  95-596. 

Where  the  verdict  charges  the  larceny  of  cotton  and  receiving  the  same 
knowing  it  to  have  been  stolen,  and  the  verdict  returned  is  **  guilty  of  receiv- 
ing stolen  cotton,'*  no  judgment  can  be  pronounced.  To  constitute  the 
offence  of  receiving,  the  goods  must  be  shown  to  be  the  property  of  the  person 
alleged  to  be  the  owner,  and  it  must  also  be  shown  that  defendant  received 
them  zviiA  a  knowledge  of  the  fact  that  they  had  been  stolen.    Whi  taker,  89-472. 

The  bill  charged  the  larceny  of  a  trunk,  and  there  was  proof  that  the  trunk 
contained  a  fifty-dollar  bill,  and  the  jury  returned  a  verdict  of  **gruilty  of  the 
larceny  of  a  fifty -dollar  note.**  The  court  informed  them  that  defendant  was 
not  charged  with  the  larceny  of  the  note  but  of  the  trunk,  and  the  jury  again 
retired,  and  soon  returned  with  a  verdict  of  guilty  of  the  larceny  of  the  trunk: 
Held^  that  as  the  first  verdict  was  not  received  or  recorded,  nor  the  jury  dis- 
charged, it  was  competent  for  them  to  correct  the  inadvertence,  and  make  the 
verdict  responsive  to  the  indictment.     Bishop,  73-44. 

Charge.— On  indictment  for  larceny  and  receiving,  an  omission  of  the  judge 
to  charge  that  there  is  no  evidence  to  support  the  court  for  receiving,  is  not 
assignable  for  error,  where  there  is  no  prayer  for  instructions,  and  no  ezcep- 
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tion  to  the  charge  4intil  afler  verdict  convicting  defendant  of  receiving  alone. 
Nicholson,  85-548. 

Defendant  picked  up  some  money  "which  the  prosecutor  dropped  while 
counting  it,  and  when  asked  for  it  answered:  *'  Oh,  hell!  You  ain't  going  to 
get  this  money. "  The  prosecutor  started  toward  defendant  and  defendant  put 
his  hand  to  his  breast  and  threatened  to  kill  the  prosecutor  if  he  followed  him: 
Held^  that  it  was  proper  to  submit  the  question  of  a  felonious  intent  to  the  jury. 
Powell,  103-424. 

Defendant  took  money  from  a  drawer  in  a  bar-room  in  the  presence  of  three 
persons,  one  of  whom  testified  that  he  saw  defendant  take  something  from  the 
drawer,  and  that  afterwards  defendant  showed  him  some  money,  and  said  that 
R.,  who  was  the  proprietor  of  the  bar,  told  him  to  iry  C,  who  was  keeper  of 
the  bar:  Held,  that  defendant  was  entitled  to  have  the  question  submitted  to 
the  jury  whether  he  took  the  money  feloniously  or  to  try  the  bar-keeper. 
Ledford,  67-60. 

A  charge  "  that  the  burden  of  proof  to  show  the  guilt  of  the  prisoner  was 
upon  the  state,  but  when  the  state  had  made  out  a  prima  facie  case,  and  the 
prisoner  attempted  to  set  up  an  alibi,  the  burden  of  proof  was  shifted,  and 
that  if  the  defence  failed  to  establish  the  alibi  to  the  satisfaction  of  the  jury, 
they  must  find  the  prisoner  guilty,"  is  esroneous.    Josey,  67-56. 

Where  the  indictment  simply  charges  the  stealing  of  "  seed  cotton  and  lint 
cotton,*'  an  instruction  that  if  the  jury  believe  that  the  cotton  was  gathered 
from  the  field  with  a  felonious  intent,  defendant  would  be  guilty,  is  erroneous. 
To  render  such  evidence  and  charge  proper  the  indictment  should  have  been 
drawn  under  the  statute,  and  describe  the  crop  as  "growing,  standing  or 
ungathered  "  in  the  field,  and  cultivated  for  food  or  market    Bragg,  86-687. 

On  proof  that  the  articles  alleged  to  have  been  stolen  were  taken  from  the 
prosecutor's  store  at  different  times,  a  request  for  an  instruction  that  the  sev- 
eral takings  constituted  different  offences  which  cannot  be  united  in  the  same 
indictment,  is  properly  refused,  since  there  was  but  a  continuing  transaction, 
and  in  such  cases,  though  there  be  several  distinct  asportations,  the  parties 
may  be  indicted  for  the  final  carrying  away.     Martin,  82-672. 

Defendant  purchased  a  horse  on  condition  that  the  title  was  not  to  pass  until 
the  price  was  paid;  failing  to  pay  the  vendor  recovered  the  horse,  and  after- 
wards defendant,  in  the  night,  secretly  took  the  horse  from  the  vendor's  sta- 
bles, and  carried  it  away  in  a  manner  indicating  a  felonious  purpose:  Held,  that 
a  charge  that  defendant  would  be  guilty  if  the  taking  was  not  under  a  bona 
fide  belief  that  he  had  the  property  or  an  interest  in  the  horse,  was  not  erro- 
neous.   Thompson,  95-596. 

On  indictment  for  receiving  a  stolen  horse,  there  was  evidence  that  the  p^- 
son  from  whom  defendant  received  the  horse  went  to  the  prosecutor's  stables 
and  promised  to  give  the  prosecutor's  son  $75  for  the  horse,  knowing  that  it 
did  not  belong  to  the  son,  but  to  the  father,  and  that  in  company  with  the  son 
he  carried  the  horse  off,  promising  to  pay  the  $75  at  a  future  time:  Held,  that 
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it  was  error  to  refuse  to  charge  that  defendant  could  not  be  convicted  of  receiT- 
ing  unless  the  person  from  whom  he  received  the  horse  was  guilty  of  larceny, 
and  that  such  person  was  not  guilty  of  the  larceny  if  he  got  the  horse  in  such 
manner  and  believed  the  son  could  sell  the  same.    Shoaf,  68-375. 

The  court  charged  the  jury  that  the  state  could  not  introduce  evidence  as  to 
defendant's  character,  but  it  was  the  right  of  defendant  to  offer  it  if  he  chose, 
and  he  had  not  done  so,  but  that  no  unfavorable  inference  could  be  drawn 
from  his  failure  to  do  so:  Held^  that  though  the  first  part  of  the  charge  was 
erroneous,  yet  the  error  was  cured  by  the  latter  part.    Saunders,  84-728. 

Defendant  borrowed  a  horse  of  the  owner  to  ride  about  a  mile,  and  was 
directed  by  the  owner  to  hitch  the  horse  bn  coming  back  in  a  different  place 
to  that  from  which  he  was  taken;  but  defendant,  on  returning,  hitched  the 
horse  in  another  place  behind  a  grocery,  and  afterwards  rode  him  off  and 
never  returned  him:  Heidi  that  it  was  not  error  to  instruct  the  jury  that  if 
they  believed  the  defendant  borrowed  the  horse  with  an  intention  existing  at 
the  time  to  steal  him,  or  if,  after  returning  him,  he  afterwards  took  and  carried 
him  off  without  the  owner's  knowledge  or  consent,  he  was  guilty  of  larceny. 
Scott,  64-586. 

Where  the  evidence  is  circumstantial,  the  accused  is  not  entitled  to  a  charge 
that  it  must  be  as  conclusive  as  if  an  eye-witness  had  testified  to  the  fact. 
Allen,  103-433. 

Where  the  evidence  is  that  defendant  gave  the  prosecutor  drugged  liquor 
which  made  him  almost  immediately  "as  limber  as  a  dish-rag,"  and  that  defend- 
ant then  put  his  hand  in  the  prosecutor's  pocket  and  took  his  money,  the 
prosecutor  saying  "Don't  take  my  money,"  a  request  to  charge  that  in  order 
to  constitute  larceny  the  felonious  taking  must  not  only  be  fraudulently  and 
secretly  done,  but  must  also  leave  the  prosecutor  without  knowledge  of  the 
taker,  is  properly  refused,  since  the  word  "secretly"  in  such  case  is  calculated 
to  mislead  the  jury,  and  larceny  may  be  committed  without  secrecy  in  a  cer- 
tain sense,  or  it  may  be  done  in  daylight,  or  in  a  crowd.  Approving  State  v. 
Jackson,  45-305.     Buckley,  72-358. 

Defendant,  who  was  charged  with  stealing  a  hog,  contended  that  certain 
pork  found  in  his  house  was  part  of  a  hog  of  his  own,  and  two  of  his  children 
testified  that  he  had  killed  a  hog  of  his  own  the  day  before  the  pork  was 
found:  Held^  error  to  charge  that  "there  was  no  evidence  that  the  hog  was  the 
property  of  any  one  except  the  prosecutor."    Meacham,  78-477. 

The  prosecutor  found  his  hog  in' the  pen  of  defendant  with  the  ear-marks 
just  changed  to  that  of  defendant  Defendant  explained  his  possession  by 
saying  he  got  it  of  a  certain  neighbor,  and  the  neighbor  testified  that  the  hog 
came  to  his  house,  and  while  there  he  inquired  of  defendant  as  to  whom  it 
belonged,  who  after  looking  at  the  hog  claimed  it  and  carried  it  off.  There 
was  no  attempt  at  concealment,  and  defendant  did  not  explain  the  altering  of 
the  mark:  Held,  that  the  court  properly  instructed  the  jury  that  if  defendant 
took  the  hog  under  a  false  claim  of  right)  and  for  the  purpose  of  depriving  the 


LARCENY.  289 

real  owner  of  his  property,  and  converting  it  to  his  own  use,  he  was  guilty, 
notwithstanding  he  took  it  openly.     Fisher,  70-78. 

It  is  error  for  the  court  to  charge  that  the  jury  must  find  that  defendant  took 
the  property  alleged  to  have  been  stolen  "with  felonious  intent,**  and  that 
*'the  question  of  intent  had  been  fully  discussed  by  counsel,  and  it  was  a  ques- 
tion for  them  to  decide,*'  without  explaining  to  the  jury,  what  is  meant  by  a 
felonious  intent.    Gaither,  72-458. 

Several  articles  stolen  at  different  times. — Where  several  articles  are  stolen  at 
the  same  time,  or  in  the  progress  of  a  series  of  acts,  so  connected  and  contin- 
ued that  they  form  but  one  transaction,  but  one  larceny  is  committed,  and  an 
acquittal  or  conviction  upon  an  indictment  charging  one,  or  only  a  portion,  of 
the  articles,  will  be  a  good  bar  to  a  prosecution  for  the  remainder.  Weaver, 
104-758. 

Where  the  indictment  contains  only  one  count  charging  the  stealing  of  sev- 
eral articles,  and  the  proof  shows  only  one  transaction,  the  state  cannot  be 
required  to  elect,  but  the  jury  may  convict  for  the  taking  of  one  or  all  the  arti- 
cles alleged  to  have  been  stolen.     Bishop,  98-773. 

On  proof  that  the  articles  alleged  to  have  been  stolen  were  taken  from  the 
prosecutor's  store  at  different  times,  a  request  for  an  instruction  that  the  sev- 
eral takings  constituted  different  offences  which  cannot  be  united  in  the  same 
indictment,  is  properly  refused,  since  there  was  a  continuing  transaction,  and, 
in  such  cases,  though  there  are  several  distinct  asportations,  the  thief  may  be 
indicted  for  the  final  carrying  away.     Morton,  82-672. 

Asportation. — Evidence  that  defendant  shot  down  a  hog,  cut  off  its  ears,  and 
skinned  one  of  its  hams  without  severing  the  skin  from  the  body,  is  not  suffi- 
cient to  show  asportation.     Alexander,  75-232. 

An  indictment  at  common  law  for  stealing  a  cow  is  not  supported  by  evi- 
dence that  the  cow  was  shot  down  and  her  ears  cut  off  by  defendant,  since 
merely  shooting  the  cow  down  and  cutting  off  her  ears  is  not  suflicient  aspor- 
tation.    Butler,  65-309. 

The  turning  of  a  barrel  of  turpentine,  which  was  standing  on  its  head,  over 
on  its  side,  with  a  felonious  intent,  is  not  such  an  asportation  as  will  consti- 
tute larceny.    Jones,  65-395. 

Throwing  wheat  from  one  garner  in  a  mill  over  into  another  is  sufficient 
asportation  to  constitute  larceny.     Craige,  89-475. 

The  removal  of  a  drawer  containing  money  from  a  safe,  and  a  handling  of 
the  same  at  the  door  of  the  safe,  without  taking  the  money  from  the  drawer, 
is  sufficient  asportation.     Green,  81-560. 

The  removal  of  property  from  a  store  on  the  street  to  the  sidewalk  is  suffi- 
cient asportation.     Mitchener,  98-689. 

A  witness  swore  he  saw  defendant  shoot  down  the  cow  alleged  to  have  been 
stolen  and  then  go  to  it  and  stoop  down,  and  that  about  three  months  after- 
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wards  he  pointed  out  the  place  to  the  owner  of  the  cow.  The  owner  testified 
that  at  that  time  there  were  no  remains  of  the  carcass  to  be  found  at  the  place 
where  the  killing  had  been  done:  Held^  that  an  instruction  that  the  fact  that 
no  remains  of  the  carcass  could  be  found  at  the  place  of  killing  three  months 
thereafter  was  evidence  sufficient  to  warrant  them  in  finding  an  asportation, 
was  erroneous,  though  there  was  other  evidence  which,  if  it  had  been  properly 
submitted  and  believed,  would  have  proved  that  fact.     Perkins,  104-710. 

• 

Evidence. — The  evidence  was  that  the  prosecutor,  while  in  a  drunken  con- 
dition, took  out  his  pocket-book  containing  $35,  opened  it,  and  handed  de- 
fendant a  quarter  to  pay  for  whiskey,  defendant  saying  he  had  no  money; 
that  after  drinking  until  the  prosecutor  was  drunk  they  went  on  tlie  road 
together,  but  afler  going  some  distance  the  prosecutor's  consciousness  returned, 
when  he  found  himself  down  and  defendant  on  his  mule,  and  feeling  for  his 
pocket-book  he  found  it  gone.  He  told  defendant  of  his  loss,  and  defendant 
went  back  to  hunt  for  it  Next  day  defendant  returned  to  town,  got  drunk 
and  showed  '*a  wad  of  bills  of  money,"  and  said  he  had  **a  plenty":  Held,  that 
the  evidence  was  sufficient  to  warrant  a  verdict  of  guilty.     Wilson,  76-120. 

Evidence  that  a  third  person,  who  resided  on  defendant's  premises,  when  he 
saw  the  prosecutor  approaching  the  premises  on  the  day  after  the  larceny  was 
committed,  hurried  off  and  changed  his  shoes,  that  he  stated  afterwards  that 
he  put  the  tobacco  alleged  to  have  been  stolen  in  the  granary,  and  that  he  fled 
the  country  a  few  days  afterwards,  is  inadmissible.     White,  6S-158. 

After  proof  that  stolen  cotton  was  found  in  defendant's  barn  loft  covered 
with  a  quilt,  a  witness  for  defendant  who  had  not  heard  the  other  testimony^ 
testified  that  about  the  time  the  cotton  was  stolen  she  was  requested  by  de- 
fendant's wife  to  hide  some  cotton  for  her  so  that  her  husband  could  not  get 
it,  and  that  she  covered  the  cotton  with  a  quilt  in  the  loft  of  the  house,  and 
that  she  did  not  go  to  the  barn  at  all:  Held,  that  it  was  error  for  the  court, 
after  calling  attention  to  the  discrepancy  between  the  testimony  of  defendant's 
witness  and  that  of  the  other  witnesses,  to  charge  the  jury  that  "when  a 
defendant  puts  a  witness  on  the  stand  it  was  a  declaration  on  his  part  that  the 
witness  was  a  truthful  one,"  and  that  if  the  jury  were  satisfied  that -the  testi- 
mony of  this  witness  was  false,  and  defendant  knew  it  to  be  false,  then  it  was 
a  circumstance  tending  to  establish  his  guilt.     Brown,  76-222. 

Where  two  persons  are  jointly  indicted  for  larceny,  one  of  them  may  intro- 
duce witnesses  to  prove  the  confessions  of  the  other  that  he  alone  is  guilty. 
Brite,  73-26. 

Where  the  property  is  laid  in  a  corporation,  it  is  not  necessary  to  produce 
the  charter;  evidence  that  the  corporation  carries  on  business  as  such  is  suffi- 
cient.    Grant,  104-90S. 

The  evidence  was  that  lint  cotton  was  stolen  from  certain  bales  on  the  plat- 
form of  a  warehouse;  that  on  the  night  of  the  larceny  four  bags  containing 
cotton  like  that  stolen  were  found  near  by,  two  of  them  hidden;  that  defend- 
ant on  the  same  night  was  seen  near  the  warehouse  behind  some  wood,  and 
that  about  a  month  afterwards  two  bags  containing  lint  cotton  similar  in  all 
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respects  to  the  bags  found  near  the  warehouse  were  found  concealed  in  defend- 
ant's possession:  Held^  that  the  evidence  warranted  a  verdict  of  guilty.  Pat- 
terson, 78-470. 

Where  the  indictment  charges  the  stealing  of  ''one  National  Bank  note  of 
the  denomination  of  five  dollars  of  the  value  of  five  dollars,  one  treasury  note 
of  the  denomination  of  five  dollars  of  the  value  of  five  dollars."  evidence  that 
defendant  stole  one  pr  the  other  of  such  notes,  the  witness  being  unable  to  say 
which,  will  not  justify  a  verdict  of  guilty.     Collins,  72-144. 

Evidence,  in  such  case,  that  the  witness  believed  it  was  a  National  Bank  note 
will  support  a  verdict  of  guilty.  Distinguishing  State  v.  Collins,  above  quoted. 
Freeman,  72-521. 

Evidence  that  pork  stolen  from  a  warehouse  was  found  soon  after  in  the 
river;  that  defendant  told  witness  that  a  certain  man  had  thrown  some  pork 
overboard  into  the  river,  and  that  defendant  said  to  witness  "Let  us  go  down 
and  get  it,"  and  that  defendant  and  witness  searched  for  the  pork  with  poles 
a  few  minutes  near  where  the  pork  was  found,  but  for  some  reason  both 
desisted  and  left,  is  not  sufficient  to  be  left  to  the  jury.    James,  90-702. 

Where  defendant  testifies  that  he  sent  his  wife  to  a  person  to  borrow  money 
with  which  he  paid  for  the  property  alleged  to  have  been  stolen,  the  state  may 
prove  what  the  wife  said  to  such  person  when  she  got  the  money  as  to  the 
purpose  it  was  intended  to  serve.     Lemon,  92-790. 

Evidence  that  defendant  while  in  jail  sent  a  messenger  to  the  prosecutor 
"to  find  out  if  he  would  allow  the  defendant  to  take  thirty-nine  lashes  and  turn 
him  loose,"  is  admissible.     DeBerry,  92-800. 

Where,  on  the  question  of  identity,  a  policeman,  who  has  been  contradicted 
by  defendant  and  his  witnesses,  testifies  that  he  saw  defendant  in  the  prosecu- 
tor's store,  and  gives  a  description  of  defendant's  appearance  and  dress,  and 
that  he  went  and  told  the  prosecutor,  it  is  competent  for  the  state  to  prove  by 
the  witness  what  he  told  the  prosecutor  in  regard  to  defendant's  appearance 
and  dress.     Whitfield,  92-831. 

On  indictment  for  the  larceny  of  a  horse,  there  was  evidence  that  defendant 
lived  near  the  prosecutor;  that  he  and  one  S.  were  seen  in  the  neighborhood 
the  day  previous;  that  tracks  leading  from  the  stable  accompanied  by  those  of 
one  person  joined  the  tracks  of  another  and  a  mule  near  by;  next  day  the 
horse  and  mule  were  seen  in  the  possession  of  S.  some  twenty  miles  away, 
where  defendant  joined  him  and  assisted  in  conveying  the  mule  and  horse  to 
a  distant  point  without  making  any  inquiry  as  to  where  the  horse  and  mule 
were  obtained:  Held^  that  the  evidence  was  sufficient  to  be  submitted  to  the 
jury.     Goings,  101-706. 

The  evidence,  on  indictment  for  larceny,  tended  to  show  that  money  was 
missing  from  a  bureau  drawer  in  a  bed-chamber;  that  the  servants  of  the  fam- 
ily had  access  to  the  chamber;  that  defendant  had  been  employed  about  the 
house,  and  knew  where  the  money  was  kept;  that  upon  one  occasion  he  was 
discovered  in  another  room  behind  the  door  in  such  a  position  that  he  could 
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see  the  door  of  the  room  where  the  money  was,  and  on  being  discovered  said 
he  had  come  to  get  the  balance  due  him  for  work,  when  in  fact  there  was 
nothing  due  him,  and  that  a  key  was  found  on  his  person  which  would  unlock 
the  money  drawer:  Held^  that  there  was  sufficient  evidence  to  be  submitted  to 
the  jury  on  the  intent  with  which  defendant  entered  the  house.  Christmas, 
101-749. 

On  trial  for  the  larceny  of  cotton,  there  was  evidence  that  defendants  had 
knowledge  of  the  cotton,  that  both  of  them  worked  about  it  shortly  before  it 
was  missed,  and  one  of  them  weighed  and  marked  the  bales.  Defendants 
were  discharged  by  their  employer,  and  shortly  afterwards  one  of  them,  in 
the  immediate  neighborhood,  and  about  nine  o'clock  in  the  night,  asked  a 
witness  who  had  a  cart  if  he  wanted  to  make  some  money,  and,  on  receiving  an 
affirmative  reply,  said  he  wanted  some  cotton  moved.  The  witness  asked 
where,  and  he  replied  **Up  here,"  pointing  toward  the  platform  where  the 
cotton  was,  and  s'lid  he  had  two  bales,  half  the  number  missed.  Witness 
replied  that  he  could  not  afford  to  get  himself  into  trouble,  and  to  this  the 
defendant  made  no  reply.  After  tlie  disappearance  of  the  cotton  had  been 
talked  about  in  the  community,  defendant  said  to  another  witness,  *'W.,"  the 
other  defendant,  "was  a  fool  for  leaving;  that  he  had  a  place  for  him  to  stay 
until  D.  came  back  from  R.,  and  then  we  are  going  to  stop  the  thing." 
Defendant  \V.  fled  on  seeing  the  officer  approach,  and  after  his  arrest  a  wit- 
ness said  to  him  that  he  was  surprised  "that  he  was  guilty";  he  did  not  deny 
his  guilt,  but  said  that  "S.  was  mighty  smart,  and  if  he  didn't  watch  he'd  be 
in  his  condition  and  fix."  He  told  another  witness  that  he  had  been  dis- 
charged, but  added,  "I've  got  the  money  just  the  same":  Held,  that  the  e\-i- 
dence  was  sufficient  to  be  left  to  the  jury.     Atkinson,  93-519. 

On  the  question  of  identity,  evidence  that  other  property  stolen  at  the  same 
time,  though  not  charged  in  the  indictment,  was  found  in  the  possession  of 
defendant,  is  competent.     Weaver,  104-758. 

Where  several  articles  are  stolen  at  the  same  time,  or  stolen  in  the  progress 
of  a  series  of  acts  so  connected  and  continued  that  they  form  but  one  trans- 
action, but  one  larceny  is  committed,  and  an  acquittal  or  conviction  upon  an 
indictment  charging  one,  or  only  a  portion,  of  the  articles,  will  be  a  good  bar 
to  a  prosecution  for  the  remainder.     lb. 

A  declaration  made  by  one  charged  with  larceny  at  the  time  of  his  arrest 
and  the  finding  of  the  stolen  goods  in  his  possession,  in  respect  to  the  manner 
in  which  he  obtained  possession,  may  be  shown  to  be  false.     lb. 

Evidence  that  one  of  the  defendants  charged  with  a  larceny  committed  hy 
breaking  into  a  store  at  night  and  taking  goods  therefrom,  had,  two  years 
prior  to  the  taking,  entered  into  a  conspiracy  with  the  other  defendants  to 
break  into  the  store,  that  he  had  been  arrested  for  the  larceny  and  had  for- 
feited his  bail,  and  that  he  was  related  to  some  of  defendants,  is  not  suffi- 
cient to  warrant  a  verdict  of  guilty.     EUer,  104-853. 

But  evidence  in  addition  to  this,  as  to  another  defendant,  that  he  was  related 
to  those  who  were  identified  as  the  thieves;  that  he  resided  in  their  neighbor- 
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hood,  that  shortly  after  the  larceny  several  persons  were  discovered  at  night 
coming  away  from  a  place  where  had  been  concealed  the  stolen  property,  and 
one  witness  recognized  the  defendant  in  the  crowd,  all  of  whom  ran  when 
hailed,  is  sufficient  to  be  submitted  to  the  jury.    lb. 

Evidence  that  defendant,  who  lived  near  a  store  which  had  been  broken 
open  and  property  taken  therefrom,  left  his  house  after  supper,  and  returned 
about  the  time  a  witness,  who  in  passing  was  fired  upon,  and  that  next  morn- 
ing at  breakfast  he  remarked  that  he  "did  not  reckon  anybody  would  run 
in  on  anybody  else  again  in  a  close  place,"  is  insufficient  to  be  submitted 
to  the  jury.     Mitchener,  98-689. 

A  defendant  indicted  for  receiving  stolen  goods  has  a  right  to  show  by  him- 
self, as  well  as  other  witnesses,  that  he  got  them  honestly,  and  to  this  end 
may  show  where  he  got  them,  from  whom,  how,  under  what  circumstances, 
and  what  was  done  and  said  at  the  time  in  connection  with  the  receipt  of 
them  by  himself  and  the  person  from  whom  he  received  them.  Such  conver- 
sation forms  a  part  of  the  res  gesta.    Bethel,  97-459. 

Defendant  was  indicted  for  stealing  a  mare  which  was  found  in  another 
state  in  the  possession  of  B.,  who  testified  that  he  obtained  the  mare  from 
defendant  Defendant  denied  that  the  mare  he  traded  to  B.  was  the  property 
of  the  prosecutor,  and  the  state,  as  tending  to  establish  the  identity  of  the 
mare,  wiis  allowed  to  prove,  under  objection,  that  the  owner's  son  exclaimed 
on  finding  the  mare,  "That's  father's  mare!"  Held^  that  such  exclamation 
was  inadmissible.  It  is  only  when  the  bodily  or  mental  feelings  or  conditions 
of  an  individual  are  material  to  be  proved  that  the  usual  expressions  of  such 
feelings  are  admissible.  Distinguishing  State  v.  Harris,  63  N.  C,  i.  Har- 
grave,  97-457- 

There  was  evidence  of  defendant's  guilt  introduced  by  the  state,  but  defend- 
ant, as  a  witness  in  his  own  behalf,'  testified  that  the  prosecutor  was  drunk, 
and  at  his  request,  he,  defendant,  was  taking  care  of  the  property  alleged  to 
have  been  stolen:  Held^  error  for  the  court  not  to  present  the  case  to  the  jury 
in  the  aspect  presented  by  defendant's  evidence.     Gilmer,  97-429. 

Defendant  and  another  were  sent  with  a  hack  to  a  young  lady's  room  after 
some  baggage  to  be  carried  to  the  depot,  and  on  hearing  them  approaching, 
the  young  lady  stepped  into  an  adjoining  room,  leaving  her  writing  materials 
and  purse  containing  three  ten-dollar  bills  lying  on  the  fioor.  As  soon  as 
they  were  gone  with  the  baggage  the  young  lady  returned  to  the  room,  and 
in  about  half  an  hour  missed  her  purse.  No  one  had  been  in  the  room  except 
defendant  and  his  Companion.  Defendant's  companion  testified  that  as  they 
went  in  the  room  defendant  stooped  down  as  if  to  pick  up  something  on  the 
floor,  and  exclaimed,  "Oh,  hell!"  About  three  or  four  hours  after  this 
defendant  purchased  some  goods  in  a  store,  and  handed  in  a  torn  ten-dollar 
bill,  but  there  was  no  evidence  whether  any  of  the  bills  stolen  were  torn  or 
not  Defendant's  companion  was  under  indictment  for  the  same  offence,  but 
in  a  separate  bill:  Held,  that  the  evidence  was  sufficient  to  go  to  the  jury. 
Freeman,  89-469. 
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On  indictment  for  the. larceny  of  a  hog,  the  property  of  some  person  to  the 
jurors  unknown,  the  testimony  of  witnesses  living  in  defendant's  neighbor- 
hood to  the  effect  that  they  lost  hogs  about  the  time  when  defendant  sold 
dressed  hogs  and  brought  them  to  a  witness  in  a  cart  covered  with  a  cloth,  one 
with  its  head  cut  off,  and  that  defendant  denied  the  sale  to  a  witness  and  then 
admitted  it  in  the  same  conversation,  is  competent,  and  constitutes  sufficient 
evidence  to  be  left  to  the  jury.     White,  89-462. 

Defendant  being  charged  with  the  larceny  of  money  from  a  store,  his  coun- 
sel asked  a  state's  witness  if  the  witness  inquired  of  defendant  when  he  returned 
to  the  store  what  had  become  of  the  money,  and  if  defendant  gave  any  explan- 
ation: Heidi  that  the  question  was  incompetent,  since  defendant  could  not  give 
in  evidence  the  fact  that  he  was  charged  with  the  larceny  simply  for  the  pur- 
pose of  giving  his  unsworn  declarations  when  they  were  no  part  of  the  res 
gesta;  but  had  the  first  testified  that  the  charge  was  untrue,  he  could  then  have 
given  his  explanation  when  first  charged  as  corroborative  evidence.  Rh^^ne, 
109—. 

Where  the  prosecutor  testifies  that  he  spent  the  night  on  which  the  larceny 
was  alleged  to  have  been  committed  at  a  woman's  house,  and  the  woman  is  not 
examined  as  a  witness,  and  no  inquiry  addressed  to  the  prosecutor  as  to  her  rep- 
utation, evidence  offered  afterwards  as  to  the  general  reputation  of  the  woman 
is  incompetent.    Johnson,  82-589. 

Where  the  prosecutor  testifies  that  he  found  the  hog  alleged  to  have  been 
stolen  by  defendant  in  an  enclosure  of  the  defendant,  and  identified  it  as  his 
and  demanded  its  delivery  to  him,  it  is  competent  for  the  state  to  prove  by 
another  witness  that  at  the  same  time  and  place,  and  in  the  presence  of  the 
prosecutor  and  defendant,  such  witness  said  that  the  other  hog  therein  was  his, 
and  that  he  then  and  there  claimed  and  demanded  it  of  defendant,  since  the 
"  collateral  ofifence  "  is  of  the  same  character  and  connected  with  that  charged, 
and  tends  to  prove  the  guilty  knowledge  of  defendant.     Murphy,  84-742. 

Defendant  was  arrested,  tied  and  carried  by  an  officer  to  the  house  of  his 
employer  in  another  county,  when  a  vest,  alleged  to  have  been  stolen  by 
defendant,  was  exhibited  to  the  defendant  by  the  employer,  and  in  reply  to  the 
question  "Where  did  you  get  that  vest?"  answered,  "From  you,  sir" :  Held^  that 
defendant's  declaration  was  admissible,  no  improper  influences  being  shown 
to  exist.     Sanders,  84-728. 

Where  the  indictment  charges  the  stealing  of  a  trunk,  and  the  evidence 
against  defendant  is  wholly  circumstantial,  evidence  that  tlie  trunk  contained 
a  new  fifty-dollar  bill,  and  that  defendant  about  three  montlis  after  the  larceny 
passed  a  new  fifty-dollar  bill  for  small  bills,  at  the  same  time  cautioning  the 
receiver  of  the  bill  not  to  use  his  name  when  passing  it  off,  and  that  defendant 
left  the  county  next  day,  is  competent.     Bishop,  73-44. 

Evidence  that  another  person  who  was  living  with  defendant  when  the  cot- 
ton was  stolen  had  been  indicted  in  the  same  bill  with  defendant,  but  had 
severed  his  trial  and  had  been  convicted  of  stealing  the  cotton  for  which  defend- 
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ant  was  then  on  trial,  is  inadmissible,  since  the  guilt  or  innocence  of  the  other 
was  not  necessarily  connected  with  that  of  defendant.     Beverly,  88-632. 

Two  days  after  the  larceny  was  committed,  the  stolen  goods  were  found  in 
an  uninhabited  house  half  a  mile  from  where  defendant  lived,  in  which  the 
former  occupant  had  lefl  some  turnips;  at  i  o'clock  at  night  of  the  same  day 
defendant  and  a  woman  went  to  the  house,  he  going  in  at  a  window  and  she 
remaining  on  the  outside,  and  when  certain  persons  who  were  watching  the 
house  approached,  the  woman  ran  off,  and  defendant  being  ordered  to  come 
out  did  so  after  some  delay.  Held^  that  the  evidence  did  not  warrant  a  convic- 
tion.    Rice,  83-661. 

A  defendant  under  arrest  for  stealing  growing  corn  may  be  compelled  by  the 
oiBcer  having  him  in  charge  to  put  his  boot  or  shoe  in  a  track  found  in  the 
field  for  the  purpose  of  comparison,  and  the  result  of  that  comparison  is  admis- 
sible evidence  on  the  trial  against  the  defendant.     Graham,  75-646. 

Evidence  that  "shortly  after  the  alleged  stealing  the  defendant  purchased 
several  articles  at  a  store,  and  that  witness  saw  a  number  of  bills  in  the  pocket- 
book  of  the  defendant,  of  what  denomination  he  was  ignorant,'*  is  incompe- 
tent on  indictment  for  receiving  stolen  money.     Carter,  72-99. 

Evidence  that  the  prosecutor's  hog  had  been  killed  and  concealed  in  the 
corner  of  the  fence  covered  with  leaves,  and  that  defendant  was  seen  at  night 
to  go  to  the  place  and  look  carefully  around  and  stoop  over  as  if  about  to 
take  the  hog,  and  upon  being  hailed  fled,  is  not  sufficient  to  warrant  a  verdict 
of  guilty.     Wilkerson,  72-376. 

Confesiions. — Where  a  white  man,  the  employer  of  defendant,  a  colored  man, 
goes  with  two  other  white  men  to  the  field  where  defendant  is  at  work,  and 
tells  him  he  has  lost  a  hog,  at  the  same  time  saying,  "  I  believe  you  are  guilty, 
if  you  are  you  had  better  say  so;  if  you  are  not,  you  better  say  that,"  and 
defendant  confesses  his  guilt,  such  confession  is  inadmissible  as  having  been 
obtained  through  the  influence  of  hope  or  fear.     Whitfield,  70-356. 

The  officer  who  arrested  defendant  tied  him,  and  shortly  thereafter  defend- 
ant said  to  the  officer,  "  If  you  will  untie  me  I  will  tell  you  all  about  it,"  and 
being  untied  he  confessed  his  crime:  Held^  that  in  the  absence  of  evidence 
that  the  tying  was  painful,  and  to  be  relieved  of  the  pain  formed  the  induce- 
ment to  the  confession,  the  admission  was  competent.     Cruse,  75-491. 

There  was  evidence  that  defendant  had  been  charged  in  his  neighborhood 
with  being  a  common  thief,  and  that  notice  had  been  given  for  a  neighbor- 
hood meeting  "  to  consult  as  to  what  should  be  done  with  him  about  his  steal- 
ing so  much;'*  that  prior  to  the  meeting  the  defendant  went  to  one  of  the 
neighbors  engaged  in  the  movement  and  denied  that  he  had  anything  to  do 
with  the  stealing  which  had  been  going  on;  that  on  the  day  of  the  meeting 
the  neighbors  assembled  and  sent  word  to  the  defendant  that  if  he  would  leave 
the  state  they  would  not  interrupt  him,  and  two  days  thereafter  he  left;  that 
after  a  few  months  he  returned,  and  in  a  few  hours  after  his  arrival  the  same 
neighbors  who  took  part  in  the  first  meeting  had  again  assembled;  that  upon 
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being  asked  by  the  prosecutor,  "  Are  you  not  ashamed  to  try  to  break  up  an 
old  man  as  I  am  by  stealing  his  sheep  and  hogs?''  the  defendant  replied, 
hanging  down  his  head,  "The  first  two  hogs  you  lost,  I  did  not  get":  Held^ 
that  the  confession  of  defendant  was  not  admissible.  Smith,  C.  J.  and  Rod- 
man, J.,  dissenting.     Parish,  78-492. 

Secent  possession. — The  fact  that  tobacco  stolen  on  Sunday  night  was  found 
in  defendant's  barn  on  Tuesday  is  some  evidence  of  his  guilt,  and  requires  an 
explanation  from  him  as  to  how  he  became  possessed  of  the  stolen  article. 
Williams,  47  {2  Jones),  194. 

A  recent  possession  of  stolen  property  raises  a  reasonable  presumption  of 
guilt,  and  throws  the  burden  on  defendant  to  account  for  his  possession. 
Jones,  20  (3  D.  &  B.),  122. 

The  finding  of  stolen  goods  in  the  possession  of  defendant  a  week  or  two 
after  the  theft  raises  a  presumption  of  fact,  not  of  law^  against  him,  and  is 
but  a  circumstance  for  the  jury  to  consider,  the  rule  being  that  the  evidence 
is  stronger  or  weaker  as  the  possession  is  more  or  less  recent.     Rights,  82-675. 

The  presumption  that  he  who  is  found  in  possession  of  stolen  goods  recently 
after  the  theft  was  committed  is  himself  the  thief,  applies  only  when  this  pos- 
session is  of  a  kind  which  manifests  that  the  stolen  goods  have  come  to  the 
possessor  by  his  own  act,  or  at  all  events  Tvith  his  undoubted  conairrence. 
Smith,  24  {2  Ired.),  402. 

Stolen  property  found  in  a  house  occupied  exclusively  by  defendant  and  his 
wife  is  found  in  defendant's  possession,  and  such  posses.sion  is  evidence  tend- 
ing to  prove  defendant's  guilt.    Johnson,  60  (Winst.  Law),  238. 

A  person  found  in  possession  of  goods  recently  stolen  is  presumed  in  law 
to  be  the  thief,  and  it  is  not  necessary  for  the  state  to  show  that  aViy  other  sus- 
picious circumstance  accompanied  such  possession.    Turner,  65-592. 

The  fact  that  a  coat  stolen  from  a  store  in  January,  1S81,  was  found  in 
defendant's  possession  in  August,  1882,  and  that  defendant  lived  in  the  town 
in  which  the  store  was  located,  and  was  often  in  the  store,  is  insufficient  to 
warrant  a  verdict  of  guilty.    Jennett,  88-665. 

Arrest  of  judgment. — The  court  cannot  proceed  to.  judgment  on  a  general 
verdict  of  guilty  upon  an  indictment  charging  in  the  first  count  the  larceny  of 
a  horse,  and  in  the  second  count  receiving  the  same  horse  knowing  him  to 
have  been  stolen,  when  both  counts  conclude  against  the  statute^  since  the  pun- 
ishment is  diflferent  for  each  offence,  andthe  court  can  not  determine  upon 
which  count  to  give  judgment.     (Code,  H  1074,  1066).     Goings,  98-766- 

Where  the  indictment  contains  two  counts,  one  for  larceny  and  the  other 
for  receiving  the  stolen  goods,  and  there  is  a  verdict  of  guilty  on  the  second 
count  only,  and  the  count  for  receiving  does  not  mention  the  name  of  the 
defendant  in  the  commencement  of  the  statement  of  the  offence  charging  the 
receiving,  the  judgment  must  be  arrested,  though  his  name  is  subsequently 
introduced  in  the  clause  charging  that  he  well  knew  the  goods  had  been  stolen. 
Phelps,  65-450. 
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An  indictment  containing  two  counts,  one  charging  defendant  with  stealing 
an  ox  and  the  other  with  stealing  one  pound  of  beef,  may  be  quashed  on 
motion  made  in  apt  time,  or  the  solicitor  required  to  elect,  but  afler  verdict  a 
motion  in  arrest  of  judgment  cannot  be  sustained.     Reel,  80-442. 

Judgment  cannot  be  arrested  where  there  is  a  general  verdict  of  guilty  on 
an  indictment  containing  two  counts,  one  for  larceny  and  the  other  for  receiv- 
ing, on  the  ground  that  the  indictment  contains  two  counts  charging  different 
offences  with  different  punishments,  because,  under  Const.  N.  C,  art.  6,  J  i, 
persons  convicted  of  larceny  are  deprived  of  the  right  of  suffrage,  and  under 
section  five  of  the  same  article  are  disqualified  for  holding  office,  and  because 
receiving  is  only  a  misdemeanor,  since  the  disqualification  for  office  and  the 
loss  of  the  right  of  suffrage  constitute  no  part  of  the  judgment  of  the  court. 
Jones,  82-685. 

Ko  accessories  in  larceny. — There  can  be  no  accessories  before  the  fact  in  lar- 
ceny; all  who  aid,  abet,  advise  or  procure  the  crime  to  be  committed  are  prin- 
cipals.    Stroud,  95-626. 

Owneriliip. — Where  the  two  owners  of  a  mill  employ  another  person  as  miller, 
giving  him  one- third  of  the  toll  received  as  compensation  for  keeping  the  mill, 
an  indictment  for  stealing  undivided  toll-wheat  which  lays  the  property  in  the 
miller  is  bad.  The  property  should  be  chargetl  to  belong  to  one  of  the  owners 
and  others.     Edwards,  86-666. 

The  ownership  of  an  unendorsed  pension  check  is  properly  laid  in  the  per- 
son who  had  it  in  possession  at  the  time  it  was  taken,  as  the  possession  by  a 
bailee  is  sufficient.     Bishop,  98-773. 

One  who  has  meat  in  his  own  meat-house,  keeping  it  for  his  sister  who  lives 
with  him,  and  who  brought  the  hogs  there  under  an  agreement  that  ''she  was 
to  live  out  of  them,"  is  a  bailee,  and  the  property  may  be  laid  in  him  in  an 
indictment  for  larceny.     Allen,  103-433. 

One  who  carries  with  him  money  belonging  to  another  for  the  purpose  of 
getting  it  changed  for  the  owner  is  a  bailee  of  the  money,  and  an  indictment 
for  the  larceny  of  it  may  charge  the  ownership  to  be  in  him.    Powell,  103-424. 

An  indictment  for  the  larceny  of  undivided  seed  cotton  raised  by  a  tenant 
under  an  agreement  tha(  the  landlord  is  to  have  half  of  it,  the  cotton  being 
stored  in  a  gin-house  on  the  plantation,  may  properly  charge  the  cotton  to  be 
the  property  of  the  tenant  and  another.     Patterson,  68-292. 

Where  no  question  is  made  on  the  trial  as  to  the  ownership  of  the  property 
alleged  to  have  been  stolen,  an  exception,  taken  for  the  first  time  in  the 
supreme  court,  that  there  is  a  variance  between  the  allegation  and  the  proof, 
will  not  avail  defendant.     Baxter,  82-602. 

Where  the  ownership  is  laid  in  a  corporation,  it  is  not  necessary  to  aver  in 
the  bill  the  fact  that  the  owner  is  a  corporation,  but  it  is  sufficient  if  the  corpo- 
rate name  is  correctly  set  forth.     Grant,  104-90S. 

Where  the  property  is  laid  in  A,  and  the  proof  is  that  it  is  the  joint  property 
of  A  and  B,  the  variance  is  fatal.     Burgess,  75-272. 
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Where  A  places  a  hog  in  the  possession  of  B  for  £  to  fatten  it,  the  meat  to 
be  equally  divided  between  them,  an  indictment  for  the  larceny  of  the  hog 
may  properly  lay  the  property  in  B,  since,  under  the  agreement,  he  is  the  bailee. 
Hardison,  75-203. 

In  an  indictment  for  the  larceny  of  bacon  belonging  to  a  railroad  company, 
the  property  was  laid  in  a  depot  agent  of  the  company  who  had  possession 
and  control  of  it  for  the  company  for  the  use  of  its  hands:  Held^  that  the 
indictment  is  defective;  the  property  should  have  been  laid  in  the*  railroad 
company,  the  agent  in  such  case  not  being  a  bailee.  Smith,  C.  J.,  and  Rod- 
man, J.,  dissenting,    Jenkins,  78-478. 

Under  section  368  {CodCy  §  1762),  providing  that  leases  of  turpentine  trees 
shall  be  subject  to  all  the  provisions  of  the  landlord  and  tenant  act,  an  indict- 
ment for  stealing  turpentine  from  the  boxes  in  the  trees  properly  lays  the 
property  in  the  landlord  instead  of  the  tenant.     King,  98-648. 

On  indictment  for  the  larceny  of  whiskey  stored  in  a  United  States  ware- 
house until  it  should  be  gauged  and  the  tax  paid,  the  ownership  is  properly 
laid  in  the  owner  of  the  whiskey.     Harmon,  104-792. 

An  indictment  for  larceny  which  charges  the  thing  taken  to  be  the  property 
of  "J-  J^'  R-  ^^^  another  or  others*^  is  fatally  defective.  Alternative  allegations 
in  the  same  count  as  to  the  ownership  of  the  stolen  property  make  it  bad  for 
uncertainty.     Harper,  64-129. 

The  initials  of  the  person  in  whom  the  property  is  laid  is  a  sufficient  desig- 
nation of  his  christian  name.     Brite,  73-26. 

Bailee — finder  of  lost  property. — Where  a  carpet-bag  is  lost  on  a  public  high- 
way, and  the  owner  directs  another  to  get  it  for  him,  and  he  doesso,  but  after- 
wards conceals  the  article  and  denies  having  found  it,  the  finder  is  the  bailee 
of  the  owner,  and  cannot  be  convicted  of  larceny.     England,  53  (8  Jones),  399. 

Borrowing. —If  A  borrow  a  horse  from  B  with  the  felonious  intent  to  deprive 
B  of  it,  and  to  appropriate  it  to  his  own  use,  and  does  so,  A  is  guilty  of  larceny; 
but  if  A  borrow  of  B  twenty  dollars  with  the  same  intent,  it  is  not  larceny  but 
fraud,  since  in  lending  the  horse  the  owner  expected  the  return  of  the  same 
horse  and  did  not  part  with  the  title^  but  in  lending  the  money  the  owner 
parted  with  the  title  and  did  not  expect  a  return  of  the  same  money.  Bryant, 
75-124. 

Former  acquittal. — After  acquittal  on  an  indictment  for  stealing  "a  certain 
bank-note  issued  by  the  Bank  of  Newbern,**  because  the  note  offered  in  t\\- 
dence  was  issued  by  *'The  President  and  Directors  of  the  Bank  of  Newbem,** 
a  plea  of  former  acquittal  to  a  second  indictment  for  stealing  *'  a  certain  bank- 
note issued  by  the  President  and  Directors  of  the  Bank  of  Newbern,*'  is  not 
supported  by  the  production  of  the  record  of  the  first  indictment.  William- 
son, 7  (3  Murph.),  216. 

Where  defendant  has  been  acquitted  on  an  indictment  charging  him  with 
stealing  a  sheep  the  property  of  P.  P.,  on  the  ground  that  the  owner  of  the 
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property  was  uaknown,  but  is  again  indicted  for  the  same  offencei  the  sheep 
being  charged  to  be  the  property  of  some  one  to  the  jurors  unknown,  the  plea 
of  former  acquittal  will  not  avail  him,  since  the  facts  charged  in  the  second 
indictment  would  not,  if  proven,  have  supported  the  first.  Revels,  44  (Busb.)) 
200. 

Description. — A  description  of  the  property  stolen  as  **one  pound  of  meat*' 
is  too  vague  and  uncertain,  since  the  term  "meat"  applies  not  only  to  the 
fiesh  of  all  animals,  but  in  a  general  sense  to  all  kinds  of  provisions.     Patrick, 

79-^55. 

A  description  of  the  stolen  property  as  "a  parcel  of  oats,'*  is  sufficient. 
Brown,  12  (1  Dev.),  137. 

An  indictment  for  stealing  a  hat  need  not  describe  it  as  a  white  or  black,  or 
a  felt  or  beaver.     Martin,  82-672. 

A  description  of  the  property  stolen  as  a  **  bull  tongue,"  the  evidence  being 
that  defendant  stole  a  particular  kind  of  plow-share  usually  known  in  the 
community  by  that  name,  is  sufficient.     Clark,  30,  (8  Ired.).  226. 

Aiding  and  abetting  the  thief. — All  persons  who  counsel,  aid,  abet  or  advise  a 
larceny  are  equally  guilty  with  the  one  who  actually  commits  the  offence, 
whether  they  were  present  or  not.     Gaston,  73-93. 

If  a  person  receive  stolen  goods,  knowing  them  to  be  such,  not  for  the  pur- 
pose of  making  them  his  own,  or  of  deriving  profit  from  them,  but  simply  to 
aid  the  thief  in  carrying  them  off,  he  is  guilty  of  the  crime  of  receiving  stolen 
goods.     Rushing,  69-29. 

Jnrisdiction. — Rev.  St.  U.  S.,  |  3296,  making  it  indictable  to  remove  distilled 
spirits  from  a  government  warehouse  before  the  taxes  are  paid,  does  not  deprive 
the  state  courts  of  jurisdiction  of  the  crime  of  larceny  of  such  spirits  taken 
from  the  warehouse,  since  the  Federal  statutory  offence  is  quite  distinct  from 
the  crime  of  larceny.     Harmon,  104-792. 

Special  verdict. — A  special  verdict  on  indictment  for  larceny  must  find  the 
intent  as  a  fact,  not  simply  evidence  from  which  the  intent  may  be  inferred. 
Bray,  89-480. 

Corpus  delicti. — A  person  may  be  convicted  of  larceny  upon  evidence  con- 
necting him  with  the  theft,  though  the  articles  stolen  may  not  be  identified  or 
even  found.     Kent,  65-311. 

Punishment. — Where  the  indictment  contains  two  counts,  the  first  charging 
the  larceny  of  a  horse  and  concluding  at  common  law,  and  the  second  charging 
the  receiving  the  horse,  knowing  him  to  have  been  stolen,  and  concluding 
against  the  statute,  and  there  is  a  general  verdict  of  guilty,  the  punishment 
cannot  exceed  ten  years'  imprisonment.     Lawrence,  81-522. 

Larceny  a  bar  to  prosecution  finr  robbery  of  the  same  goods.— Where  two  bills  are 
found  against  the  defendant,  one  for  burglary  and  larceny  and  the  other  for  a 
robbery,  both  charging  the  same  felonious  taking  of  the  same  goods,  a  con- 
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viction  for  larceny  on  the  first  indictment  is  a  bar  to  a  prosecution  under  the 
second,  since  robbery  is  only  an  aggravated  kind  of  larceny.  Lewis,  9  (2 
Hawks),  98. 

Election. — Where  the  indictment  charges  larceny  and  receiving,  the  court 
will  not  require  the  solicitor  to  elect  on  which  count  he  will  proceed.  Morri- 
son, 85-561. 

Solicitor's  fees  on  conviction  for  receiving. —On  conviction  of  defendants  on  a 
charge  of  larceny  and  receiving,  the  solicitor  is  not  entitled  to  a  fee  of  ten 
dollars.  The  words  **  misdemeanors  of  accessories  after  the  fact  to  felonies  " 
( The  Code^  \  3737)  do  not  embrace  receivers  of  stolen  goods,  since  there  are 
now  no  accessories  to  the  crime  of  larceny,  but  all  are  principals.     Tyler, 

85-569. 

Sec.  ti70  ( 10G4:).    Larceny  or  robbery  of  bank-notes  and  other 
Hecurities.    JS.  C,  c,  *i4,  «•  20.     ISl  1,  c,  S14,  &,  1. 

If  any  person  shall  feloniously  steal,  take  and  carry  away,  or 
take  by  robbery,  any  bank-note,  check,  or  order  for  the  pay- 
ment of  money  issued  by,  or  drawn  on  any  bank,  or  other 
society  or  corporation  within  this  state,  or  within  any  of  the 
United  States,  or  any  treasury  warrant,  debenture,  certificate  of 
stock,  or  other  public  security,  or  certificate  of  stock  in  any 
corporation,  or  any  order,  bill  of  exchange,  bond,  promissory 
note,  or  other  obligation,  either  for  the  payment  of  money  or 
for  the  delivery  of  specific  articles,  being  the  property  of  any 
other  person,  or  of  any  corporation,  (notwithstanding  any  of 
the  said  particulars  may  be  termed  in  law  a  chose  in  action), 
such  felonious  stealing,  taking  and  carrying  away,  or  taking  by 
robbery,  shall  be  felony  of  the  same  nature  and  degree,  and  in 
the  same  manner  as  it  would  have  been  if  the  offender  had 
feloniously  stolen,  or  taken  by  robbery,  money,  goods,  or  prop- 
erty of  any  value,  and  such  offender  for  every  such  offence, 
shall  suffer  such  punishment,  and  be  subject  to  the  same  pains, 
penalties  and  disabilities  as  he  should  or  might  have  suflfered,  if 
he  had  feloniously  stolen  or  taken  by  robbery  money,  goods,  or 
other  property  of  value. 

Indictment.— An  indictment  charging  the  larceny  of  **oue  bill  of  fractional 
currency  of  the  value  of  fifty  cents,*'  and  concluding  at  common  law,  and  not 
against  the  state,  is  defective.    Dill,  75-257. 
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Due  bill.— A  '*due  bill*'  is  within  the  meaning  of  the  words  "or  other  obliga- 
tion.*'   Campbell,  103-344. 

Sect  371  (1065)*  Larceny f  by  servant  of  master's  goods.  JR»  C; 
c.  34,  s.  18.  21  Hen.  VllI,  c.  7,  ss.  1,  2.  39  Geo.  Ill,  c.  85. 
7f  8  Geo.  I V,  c.  29,  s.  47.     24,  25  Vict.,  c.  96,  s.  08. 

If  any  servant  or  employee,  to  whom  any  moiley,  goods,  or 
other  chattels,  or  any  of  the  articles,  securities,0or  choses  in 
action  mentioned  in  the  preceding  section,  by  his  master  shall 
be  delivered  safely  to  be  kept  to  the  use  of  his  master,  shall 
withdraw  himself  from  his  master,  and  go  away  with  the  said 
money,  goods,  or  other  chattels,  or  any  of  the  articles,  securi- 
ties, or  choses  in  action  mentioned  as  aforesaid,  or  any  part 
thereof,  with  intent  lo  steal  the  same  and  defraud  his  master 
thereof,  contrary  to  the  trust  and  confidence  in  him  reposed  by 
said  master;  or  if  any  servant,  being  in  the  service  of  his  mas- 
ter, without  the  assent  of  his  master,  shall  embezzle  such  money, 
goods,  or  other  chattels,  or  any  of  the  articles,  securities,  or 
choses  in  action  mentioned  as  aforesaid,  or  any  part  thereof,  or 
otherwise  convert  the  same  to  his  own  use,  with  like  purpose  to 
steal  them,  or  defraud  his  master  thereof,  the  servant  so  offend- 
ing shall  be  fined,  or  imprisoned  in  the  penitentiary  or  county 
jail,  not  less  than  four  months  nor  more  than  ten  years,  at  the 
of  discretion  the  court:  Provided^  that  nothing  in  this  section 
contained  shall  extend  to  apprentices,  or  servants,  within  the 
age  of  eighteen  years. 

Field  hand. — A  person  employed  as  a  "field  hand,"  working  by  the  day, 
week  or  month,  has  no  charge  of  his  emplo3*er*s  money,  and  if  the  latter 
entrust  him  with  money  and  he  embezzles  it,  he  is  not  guilty  of  larceny.    Fann, 

65-317. 

Indictment. — An  indictment  under  this  section  must  allege  that  the  property 
had  been  committed  to  defendant  in  trust,  and  being  so  held  was  feloniously 
conveyed  or  made  away  with  by  the  servant  or  agent.     Wilson,  101-730. 

Servant. — If  a  servant  entrusted  with  the  custody  of  goods  by  his  master 
fraudulently  take  them  to  convert  them  to  his  own  use,  he  is  guilty  of  larceny. 
Jarvis,  63-556. 

Servant  employed  by  married  woman. — A  married  woman  engaged  in  the  busi* 
ness  of  selling  milk  in  her  own  name,  her  husband  having  nothing  to  do  with 
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the  business,  is  competent  to  make  a  valid  contract  in  respect  to  such  busi- 
ness, though  she  is  not  a  *'free  trader,"  and  one  employed  by  her  to  sell  milk 
and  collect  the  money  for  it,  may  be  convicted  for  embezzling  the  money  col- 
lected.    Lanier,  89-517. 

Who  is  a  senraat. — Where  one  employed  by  a  merchant  **to  sweep  out  the 
store,  and  wait  about  the  store,  but  not  as  clerk,"  is  authorized  by  the  mer- 
chant to  take  a  lt>t  of  shoes  and  sell  them  during  his  visit  to  a  neighboring 
town,  and  he  does  sell  them  for  a  less  price  than  he  was  authorized  to  receive, 
and  converts  th  *money  to  his  own  use,  he  is  a  servant  within  the  meaning  of 
the  act,  and  guilty  of  embezzlement.     Costin,  89-511. 

Sec.:i72(10GU).  Larceny; horse-stealing.   1868,c.37f8 1.    1879, 
c.  234,  s.  2.    18(i6-'7,  c.  ($2. 

Every  person  who  shall  steal  any  horse,  mare,  gelding  or 
mule,  shall  suffer  imprisonment  at  hard  labor  for  not  less  than 
five  nor  more  than  twenty  years,  at  the  discretion  of  the  judge. 

A  count  under  this  section  may  be  joined  in  a  bill  of  indict- 
ment with  a  count  under  the  succeeding  section. 

Indictment —arrest  of  jadgment. — Where  there  is  a  general  verdict  of  guilty 
on  an  indictment  charging  in  the  first  count  the  larceny  of  a  horse,  and  in  the 
other  the  receiving  of  the  same,  knowing  it  to  have  been  stolen,  and  both 
counts  conclude  against  the  statute ^  no  judgment  can  be  pronounced,  since  the 
punishment  is  different  for  each  offence,  and  the  court  cannot  determine 
upon  which  count  to  give  judgment.  §§  372,  380.  ( TTie  Code,  1 1066,  1074). 
Goings,  98-766. 

Stealing  and  receiving  horse.— A  count  for  the  larceny  of  a  horse,  concluding 
at  common  law^  may  be  joined  with  a  count  for  the  statutory  offence  of 
receiving  the  same,  and  the  indictment  thus  drawn  will  warrant  a  general 
verdict  of  guilty.     Lawrence,  Si-522. 

Sec,  373  (1067)»    Larceny,  stealing  horse  for  temporary  use  or 
purpose.    1870,  c\  234r,  s.  !• 

If  any  person  shall  unlawfully  take  and  carry  away  any  horse, 
gelding,  mare  or  mule,  the  property  of  another  person,  secretly 
and  against  the  will  of  the  ovVner  of  said  property,  with  intent  to 
deprive  the  owner  of  said  property  of  tfie  special  or  temporary 
use  of  the  same,  or  with  the  intent  to  use  said  property  for  a 
special  or  temporary  purpose,  the  person  so  offending  shall  be 
guilty  of  larceny,  and  punished  by  imprisonment  in  the  peni- 
tentiary or  county  jail,  not  less  than  four  months  nor  more  than 
ten  years,  and  fined,  in  the  discretion  of  the  court:  Provided ^ 
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this  sectiou  shall  not  be  construed  to  repeal  or  in  any  way  affect 
the  preceding  section. 

Scr.  H74  ( t008)»  lAirceufif  the  felonious  injury  to,  or  pursuit  of, 
live  s'ockf  with  itUent  to  appropriate  the  name,  €t  niinde- 
meanor.    ISOti,  c.  S7» 

.  If  any  person  shall  pursue,  kill  or  wound  any  horse,  mule, 
ass,  jenny,  cattle,  hog,  sheep  or  goat,  the  property  of  another, 
with  the  intent  unlawfully  and  feloniously  to  convert  the  same 
to  his  own  use,  he  shall  be  guilty  of  a  misdemeanor,  and  shall 
be  punishable  in  all  respects,  as  if  convicted  of  larceny,  though 
such  animal  may  not  have  come  into  the  actual  possession  of  the 
person  so  offending.  And  all  persons  commanding,  counselling, 
advising,  aiding  or  abetting  any  of  such  unlawful  acts  shall  be 
pimished  in  like  manner,  and  may  be  prosecuted  alone,  or  with 
the  principal  actor. 

Indictment. — An  indictment  charging  the  kiUing  of  a  "certain  cattU  beast,*' 
is  sufficiently  definite  in  stating  the  kind  of  cattle  killed.     Credle,  91-640. 

EYidence.  —Parol  evidence  of  the  contents  of  a  notice  posted  by  the  prosecu- 
tor, forbidding  all  persons  from  trading  for  orbuj'ing  his  cattle,  is  competent 
on  the  trial  for  killing  cattle  under  this  section,  since  such  notice  is  entirely 
collateral  to  the  issue,  and  defendant  is  not  a  party  to  it.     Credle,  91-640. 

Killing  done  withont  lecrecy.— Evidence  that  the  killing  Was  done  openly  and 
Mrithout  secrecy  may  be  submitted  to  the  jury  on  the  question  of  a  felonious 
intent,  but  it  does  not  necessarily  disprove  it.     Credle,  91-640. 

Stock  law. —The  fact  that  the  stock  law  prevails  in  a  county,  is  no  defence  to 
an  indictment  for  injury  to  stock  running  at  large.     Rivers,  90-738. 

See,  375  (1060).  Larceny  of  growing  crops  or  vegetables,  IHll, 
c.  816,  H.  C,  c.  34,  s.  2 1.     186S'*9,  c.  251. 

If  any  person  shall  steal,  or  feloniously  take  and  carry  away 
any  maize,  corn,  wheat,  rice,  or  other  grain,  or  any  cotton, 
tobacco,  potatoes,  peanuts,  pulse,  or  any  fruit,  vegetable,  or 
other  product  cultivated  for  food  or  market,  growing,  standing 
or  remaking  ungathered,  in  any  field  or  ground,  he  shall  be 
guilty  of  larceny,  and  punished  accordingly. 

Indictment — nngathered  flgi. — An  indictment  for  the  larceny  of  ungathered 
figs  which  fails  to  allege  that  they  were  "cultivated  for  food  or  market,"  is 
fatally  defective.     Liles,  78-496. 
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Watermelon. — An  indictmeut  under  this  statute  for  stealing  a  watermelon, 
which  fails  to  allege  that  it  was  cultivated  for  food  or  market,  is  fatally  defect- 
tive,  since  the  word  watermelon  is  not  used  in  the  statute.    Thompson,  93-537- 

Ungathered  com. — And  indictment  for  stealing  ungathefed  corn  need  not 
allege  that  the  crop  was  "cultivated  for  food  or  market,*'  as  these  words  of 
the  statute  are  limited  to  "any  fruit,  vegetable  or  other  product,*'  and  do  not 
apply  to  the  articles  specifically  named.     Ballard,  97-443. 

Cabbage. — An  indictment  charging  the  larceny  of  cabbage  standing, ungath- 
ered in  the  field,  and  concluding  at  common  law,  cannot  be  sustained.  Poy, 
82-679. 

Seed  cotton  and  lint  cotton. — Where  the  indictment  simply  charges  the  steal- 
ing of  *'seed  cotton  and  lint  cotton,"  an  instruction  that  if  the  jury  believe 
that  the  cotton  was  gathered  from  the  field  with  a  felonious  intent,  defendant 
would  l>e  guilty,  is  erroneous.  To  render  such  evidence  and  instruction 
proper  the  indictment  should  have  been  drawn  under  the  statute,  and  describe 
the  crop  as  *' growing,  standing  or  ungathered'*  in  the  field,  and  cultivated 
for  food  or  market.     Bragg,  86-687. 

Sec.  370  (1070)^    TAireeny  of  wood  or  other  proj)erfi/,  grotving 
or  being  upon  land.    ISiiGi  c«  fiO. 

If  any  person,  not  being  tlie  present  owner  or  bona  fide  claim- 
ant thereof,  shall  wilfnlly  and  unlawfully  enter  upon  the  lands 
of  another  and  carry  off  or  be  engaged  in  carrying  off  any  wood 
or  other  kind  of  property  whatsoever,  growing  or  being  thereon, 
the  same  being  the  property  of  the  owner  of  the  premises,  or 
under  his  control,  keeping  or  care,  such  person  shall,  if  the  act 
be  done  with  felonious  intent,  be  guilty  of  larceny,  and  punished 
as  for  that  offence.  And  if  not  done  with  such  intent,  shall  be 
guilty  of  a  misdemeanor. 

Title  may  be  Bbown  in  a  third  person. — A  tenant  who  leases  a  certain  portion  of  a 
larger  tract  of  land,  on  indictment  against  him  for  cutting  timber  upon  the 
land  outside  of  that  embraced  by  his  lease,  is  entitled  to  show  title  to  the  land 
in  athird  person,  and  that  he  entered  and  cut  the  timber,  after  having  been  for- 
bidden to  cut  timber  outside  of  his  lease,  as  the  agent  or  employee  of  such  third 
person,  since  the  purpose  of  the  statute  is  not  to  prevent  a  simple  trespass  affect- 
ing merely  the  possession,  but  to  prevent  the  taking  of  personal  property  from 
the  land  by  some  person  other  than  the  owner,  and  one  who  cuts  ^d  carries 
away  timber  as  the  servant  of  the  owner  is  not  guilty.     Boyce,  109 — . 

Tenant  not  estopped  to  deny  landlord's  title. — ^The  tenant  in  such  case  is  not 
estopped  to  deny  his  landlord's  title  to  that  part  of  the  tract  not  embraced  in 
his  lease  and  from  which  the  timber  was  cut,  since  he  had  no  possession  nor 
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right  of  possession  beyond  the  boundary  of  the  land  leased  to  him.     Boyce» 
109 — . 

Owner  not  indictable  though  not  in  posieseion. — The  owner,  or  bona  fide  claim- 
ant, is  not  indictable  for  cutting  and  carrying  away  timber  from  the  land, 
though  he  is  not  in  possession.  The  statute  does  not  prohibit  the  simple  inva- 
sion of  the  prosecutor's  possession.     Boyce,  T09 — . 

Sec,  377  (107 !)•  Larceny  or  obWeratian  of  public  records,  or 
fraudulent  removal  of  registration  hook;  not  necessary  to 
allege  ownership  or  value.  JB.  C,  c.  34,  s»  31.  S  Hen,  VI,  c. 
12.    1881,  c.  17. 

If  any  person  shall  steal,  or  for  any  fraudulent  purpose,  shall 
take  from  its  place  of  deposit  for  the  time  being,  or  from  any 
person  having  the  lawful  custody  thereof,  or  shall  unlawfully 
and  maliciously  obliterate,  injure  or  destroy  any  record,  writ, 
return,  panel,  process,  interrogatory,  deposition,  affidavit,  rule, 
order  or  warrant  of  attorney  or  any  original  document  whatso- 
ever, of  or  belonging  to  any  court  of  record,  or  relating  to  any 
matter  civil  or  criminal,  begun,  pending  or  terminated  in  any 
such  court,  or  any  bill,  answer,  interrogatory,  deposition,  affi- 
davit, order  or  decree  or  any  original  document  whatsoever,  of 
or  belonging  to  any  court  or  relating  to  any  cause  or  matter 
begun,  pending  or  terminated  in  any  such  court,  every  such 
offender  shall  be  guilty  of  a  misdemeanor;  and  in  any  indict- 
ment for  such  offence  it  shall  not  be  necessary  to  allege  that  the 
article,  in  respect  to  which  the  offence  is  committed,  is  the 
property  of  any  person  or  that  the  same  is  of  any  value.  And 
if  any  person  shall  steal,  or  for  any  fraudulent  purpose  shall 
take  from  the  register's  office,  or  from  any  person  having  the 
lawful  custody  thereof,  or  shall  unlawfully  and  wilfully  obliter- 
ate, injure  or  destroy  any  book  wherein  deeds  or  other  instru- 
ments of  writing  are  registered,  or  any  other  book  of  registra- 
tion, or  record  required  to  be  kept  by  the  register  of  deeds,  or 
shall  unlawfully  destroy,  obliterate,  deface  or  remove  any  record 
of  proceedings  of  the  board  of  county  commissioners,  or  unlaw- 
fully and  fraudulently  abstract  any  record,  receipt,  order  or 
voucher  or  other  paper-writing  required  to  be  kept  by  the  clerk 

20 


3o6  LARCENY. 

of  the  board  of  commissioners  of  any  county,  he  shall  be  guilty 
of  a  misdemeanor. 

Indictment — ^▼ariance.  — An  allegation  that  defendant  stole  ^fi,fa.  *  'issued  from 
the  superior  court  oflSce'*  is  not  sustained  by  proof  that  theyj.yii.  was  made  out 
but  retained  by  the  clerk,  at  the  instance  of  defendant,  until  the  amount  was 
paid  to  him.     McLeod,  50  (5  Jones),  318. 

Indictment — obscurity. — An  indictment  for  larceny  charging  in  one  count  the 
thing  stolen  to  be  '*a  certain  writ  o^fi./a.  belonging  to  the  superior  court";  in 
another  count  *'a  certain  process  of  and  belonging  to  the  superior  court,"  and 
in  a  third  "a  certain  record  of  and  belonging  to  the  superior  court,"  is  too 
vague  to  authorize  a  conviction  under  it.     McLeod,  50  (5  Jones),  318. 

Sec,  ti78  ( 1072 J'  Larceny f  fraudulent  conceahneuf  or  liesf ruc- 
tion of  wilU.    n.  C,  c.  /i4,  8.  32. 

If  any  person,  either  during;  the  life  of  the  testator  or  after 
his  death,  shall  steal  or  for  any  fraudulent  purpose  destroy  or 
conceal  any  will,  codicil  or  other  testamentary  instniment,  he 
shall  be  guilty  of  a  misdemeanor. 

Sec,  379  (1073).  J, arceny^  fraudulent  disposition  by  clerks  or 
other  custodian  of  the  public  laws^  reports  of  supretne  court 
or  other  public  documents,  a  tnlsdemeanor.     1881,  c.  151. 

It  shall  be  the  duty  of  the  clerk  of  the  superior  court  of  each 
county,  and  every  other  person  to  whom  the  acts  of  the  general 
assembly,  supreme  court  reports,  or  other  public  documents  are 
transmitted  or  deposited  for  the  use  of  the  county  or  the  state, 
to  safely  keep  the  same  in  their  respective  offices;  and  if  any 
such  person  having  the  custody  of  such  books  and  documents, 
for  the  uses  aforesaid,  shall  negligently  and  wilfully  dispose  of 
the  same  by  sale  or  otherwise;  or  refuse  to  deliver  over  the  same 
to  his  successor  in  office,  he  shall  be  guilty  of  a  misdemeanor, 
and  punished  by  fine  or  imprisonment,  or  both,  at  the  discretion 
of  the  court. 

Sec,  380  (1074),  Larceny*  receivers  nf  stolen  goods,  punish- 
ment  of.    It,  C\,  c.  34,  s  r^O,     t7U7,  c  484$,  s.  2. 

If  any  person  shall  receive  any  chattel,  property,  money,  val- 
uable security  or  other  thing  whatsoever,  the  stealing  or  taking 
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whereof  shall  amount  to  larceny  or  felony,  either  at  common  law 
or  by  virtue  of  any  statute  made  or  hereafter  to  be  made,  such  per- 
son knowing  the  same  to  have  been  feloniously  stolen  or  taken, 
every  such  receiver  shall  be  guilty  of  a  misdemeanor,  and  may  be 
indicted  and  convicted,  whether  the  felon  stealing  and  taking 
such  chattels,  property,  money,  valuable  security,  or  other  thing, 
shall  or  shall  not  have  been  previously  convicted,  or  shall  or  shall 
not  be  amenable  to  justice;  and  any  such  receiver  may  be  dealt 
with,  indicted,  tried  and  punished  in  any  county  in  which  he 
shall  have,  or  shall  have  had,  any  such  property  in  his  posses- 
sion, or  in  any  county  in  which  the  thief  may  be  tried,  in  the 
same  manner  as  such  receiver  may  be  dealt  with,  indicted,  tried 
and  punished  in  the  county  where  he  actually  received  such 
chattel,  money,  security,  or  other  thing;  and  such  receiver  shall 
be  punished  as  one  convicted  of  larceny. 

What  constitutes  receiving. — ^To  constitute  the  crime  of  receiving,  it  is  not 
necessary  that  the  stolen  goods  should  be  traced  to  the  actual  personal  pos- 
session of  the  person  charged;  it  is  sufficient  if  it  be  shown  that  they  were 
received  by  his  agent  or  servant,  or  at  his  instigation  deposited  in  some  place 
directed  by  him,  he  knowing  that  they  were  stolen.     Stroud,  95-626. 

Receiving  stolen  goods,  knowing  them  to  be  stolen,  simply  for  the  purpose 
of  aiding  the  thief  in  concealing  and  carrying  them  off,  makes  the  receiver 
guilty.     Rushing,  69-29. 

Indictment— arrest  of  Judgment. — Where  the  indictment  contains  two  counts, 
one  for  larceny  and  the  other  for  receiving  the  stolen  goods,  and  there  is  a  ver- 
dict of  guilty  on  the  second  count  only,  and  the  count  for  receiving  does  not 
mention  the  name  of  the  defendant  in  the  commencement  of  the  statement  of 
the  offence  charging  the  receiving,  the  judgment  must  be  arrested,  though  his 
name  is  subsequently  introduced  in  the  clause  charging  that  he  well  knew  the 
goods  had  been  stolen.     Phelps,  65-450. 

Evidence.— A  person  indicted  for  receiving  stolen  goods  has  a  right  to  show 
by  himself,  as  well  as  by  other  witnesses,  that  he  got  them  honestly,  and  to 
this  end  he  may  show  where  he  got  them,  from  whom,  how,  under  what  cir- 
cumstances, and  what  was  done  and  said  at  the  time  in  connection  with  the 
receipt  of  them  by  himself  and  the  person  from  whom  he  received  them.  Such 
conversation  forms  part  of  the  resgesia.     Bethel,  97-459. 

Charge. — On  indictment  for  larceny  and  receiving,  an  omission  of  the  judge 
to  charge  that  there  is  no  evidence  to  support  the  count  for  receiving  is  not 
assignable  for  error,  where  there  is  no  prayer  for  instructions,  and  no  excep- 
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with  different  punishments,  the  receiving  being  only  a  misdemeanor,  and 
under  Const  N.  C,  art.  6,  {  i,  persons  cojivicted  of  larceny  are  deprived  of  the 
right  of  suffrage,  and  under  section  five  of  the  same  article  are  disquali- 
fied for  holding  office,  since  the  disqualification  for  office  and  the  loss  of  the 
right  of  suffrage  constitute  no  part  of  the  judgment  of  the  court  Jones,  82- 
685. 

[For  other  decisions  on  the  subject  of  Receiving,  see  general  subject  Larceny]. 

A  general  verdict  of  guilty  upon  an  indictment  containing  two  counts,  one 
for  stealing  a  horse  and  the  other  for  receiving  the  horse  knowing  the  same 
to  have  been  stolen,  is  error  when  both  counts  conclude  against  the  form  of 
the  statute.    Johnson,  75-123. 

Sec,  HSl  (107o)»  Larceny^  disfinction  between  gnind  and  petit 
larceny  ahoiished*    R.  C,^  c,  S4,  «•  2H. 

All  distinction  between  petit  and  grand  larceny,  where  the 
same  hath  had  the  benefit  of  clergy,  is  abolished;  and  the 
offence  of  felonious  stealing,  where  no  other  punishment  shall 
be  specifically  prescribed  therefor  by  statute,  shall  be  punished 
as  petit  larceny  is:  Provided^  that  in  cases  of  much  aggravation, 
or  of  hardened  offenders,  the  court  may,  in  its  discretion,  sen- 
tence the  offender  to  the  penitentiary  for  a  period  not  exceeding 
ten  years. 

Effect  of  statute. — The  effect  of  this  statue  is  to  reduce  all  felonious  stealing 
to  the  grade  of  petit  larceny.    Following  State  v.  Tyler,  85-569.    Stroud,  95-626. 

Sec.  382  (1190J,  In  indictments  for  larceny  of  money,  treasury 
notes  or  bank-notes,  sufficient  to  describe  such  money  or  notes 
simply  as  money  without  specifying  the  kind,    ISTO-'T,  c.  68 » 

In  every  indictment  in  which  it  shall  be  necessary  to  make 
any  averment  as  to  the  larceny  of  any  money,  or  United  States 
treasury  note,  or  any  note  of  any  bank  whatsoever,  it  shall  be 
sufficient  to  describe  such  money,  or  treasury  note,  or  bank-note, 
simply  as  money,  without  specifying  any  particular  coin,  or 
treasury  note,  or  bank-note;  and  such  allegation,  so  far  as  regards 
the  description  of  the  property,  shall  be  sustained  by  proof  of 
any  amount  of  coin,  or  treasury  note,  or  bank-note,  although 
the  particular  species  of  coin,  of  which  such  amount  was  com- 
posed, or  the  particular  nature  of  the  treasury  note,  or  bank- 
note, shall  not  be  proven. 


3IO  LETTERS  AND  TELEGRAMS. 

LETTERS  AND  TELEGRAMS. 

Sec,  3S»^»    Letters  and  telegrams,  unlawful  to  divulge  contents. 
1889,  c.  41. 

Any  person  who  wrongfully  obtains,  or  attempts  to  obtain, 
any  knowledge  of  a  telegraphic  message  by  connivance  with  a 
clerk,  operator,  messenger,  or  other  employee  of  a  telegraph 
company;  or,  being  such  clerk,  operator,  messenger,  or  other 
employee,  wilfully  divulges  to  any  but  the  persons  for  whom  it 
was  intended,  the  contents  of  a  telegraphic  message  or  dispatch 
intrusted  to  him  for  transmission  or  delivery,  or  the  nature 
thereof,  or  wilfully  refuses  or  neglects  duly  to  transmit  or  deliver 
the  same,  shall  be  guilty  of  a  misdemeanor. 

Any  person  who  wilfully,  and  without  authority,  opens  or 
reads,  or  causes  to  be  opened  and  read,  a  sealed  letter  or  tele- 
gram, or  publishes  the  whole  or  any  portion  of  such  letter  or 
telegram,  knowing  it  to  have  been  opened  or  read  without 
authority,  shall  be  guilty  of  a  misdemeanor. 

Any  person  so  convicted  shall  be  fined  or  imprisoned,  or  both, 
in  the  discretion  of  the  court  having  jurisdiction  thereof. 

Indictment. — An  indictment  which  fails  to  charge  that  the  letter  or  telegram 
was  sealed,  or  that  it  was  published  with  knowledge  that  it  had  been  opened 
and  read  without  authority  cannot  be  supported.     Bagwell,  107-859. 


LEWD  WOMEN. 
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Sec.  ff84.  Lewd  women  committing  acts  of  lewdness  with  student, 
indictable.    1889,  c.  523. 

Any  loose  woman  or  women  of  ill-fame  who  shall  commit  any 
act  of  lewdness  with  or  in  the  presence  of  any  student,  who  is 
under  twenty-one  years  old,  of  any  boarding-school  or  college 
of  this  state,  within  three  miles  of  such  school  or  college,  shall 
be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  before 
a  justice  of  the  peace  shall  be  fined  not  exceeding  fifty  dollars 
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or  imprisoned  not  exceeding  thirty  days:  Provided^  that  upon 
the  trial  of  any  such  cases,  students  may  be  competent  but  not 
compellable  to  give  evidence :  And  provided  further^  that  no  prose- 
cution shall  be  had  in  such  cases  after  the  lapse  of  six  months. 


LIBEL. 

Sec^  385  (1195),    In  indictment  for  libel,  defendant  may  give 
the  truth  in  evidence.    B.  C,  c.  35,  a.  26.    1803,  c.  632. 

Every  defendant  who  shall  be  charged  by  indictment  with  the 
publication  of  a  libel  may  prove  on  the  trial  for  the  same  the 
truth  of  the  facts  alleged  in  the  indictment;  and  if  it  shall  ap- 
pear to  the  satisfaction  of  the  jury  that  the  facts  are  true,  the 
defendant  shall  be  acquitted  of  the  charge. 

General  report  or  rumor  no  defence. — Where  the  indictment  charges  the  publi- 
cation of  an  article  in  which  it  was  alleged  that  the  prosecutor  *'is  called  a 
murderer  and  foresworn,**  defendant  cannot  justify  by  proving  that  there  has 
been  a  rumor  and  general  report  in  the  neighborhood  that  the  prosecutor  was 
a  murderer  and  foresworn.  Proving  a  rumor  is  not  proving  the  truth  of  the 
facts  alleged.    White,  29  (7  Ired.),  180. 

Evidence. — Where  the  indictment  alleges  the  publication  of  a  libellous  article 
charging  the  prosecutor,  a  magistrate,  with  malversation  and  corruption  in 
office,  evidence  of  other  acts  of  official  misconduct  by  the  prosecutor  is  incom- 
petent.   Lyon,  89-568. 

In  such  case  the  official  character  of  the  magistrate  may  be  proved  by  parol. 
Ibid. 

A  witness,  in  such  case,  may  be  allowed  to  refresh  his  memory  by  reading 
the  paper  containing  the  libellous  article,  and  may  then  say  that  he  saw  the 
article  in  that  paper  soon  after  its  publication,  though  he  has  no  recollection 
of  the  article  apart  from  the  paper.     lb. 

Indictment. — If  the  libellous  matter  in  a  production  be  not  direct,  but  only 
libellous  by  allusion  or  reference,  the  fact  understood  must  be  stated  by  intro- 
duction, and  must  be  pointed  at  by  explanatory  inuendoes.  Neese,  4  (Tay- 
lor's Term  Rep.),  691. 

Variance.— Defendant  published  a  card  concerning  the  prosecutor  charging 
him  with  giving  false  testimony  in  order  to  manufacture  public  sentiment  in 
bis  favor,  which  concluded  by  saying  that  that  which  made   the  prosecutor 
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depose  falsely  on  the  witness  stand  **ts  the  cause  of  all  this  muss."  The  indict- 
ment omitted  the  word  ''all"  preceding  the  words  "this  muss*':  Held,  that  the 
variance  was  fatal.    Townsend.  86-676. 

Where  the  indictment  alleges  the  setting  up  in  public  of  a  board  on  which 
was  a  painting  or  picture  of  a  human  head,  with  a  nail  driven  through  the  ear 
and  a  pair  of  shears  hung  on  the  nail,  and  the  proof  is  that  a  human  head, 
showing  a  side  face  with  an  ear,  a  nail  driven  through  the  ear  and  a  pair  of 
shears  hung  on  the  nail,  was  inscribed  or  cut  in  the  board  by  means  of  some 
instrument,  but  was  not  painted,  the  variance  is  fatal.   Powers,  34  (12  Ired.),  5. 

Charge. — Where  the  indictment  sets  forth  the  publication  to  the  effect  that 
defendant  published  a  card  in  which  he  stated  that  he  went  on  the  prosecu- 
tor's premises  for  the  purpose  of  searching  for  stolen  property,  and  that  he 
found  it  in  one  of  the  prosecutor's  houses,  ivithout  averring  thai  defendant 
thereby  intended  to  charge  the  prosecutor  with  stealing  his  property ,  it  is  error 
to  leave  it  to  the  jury  to  say  whether  such  an  interpretation  should  be  given 
to  the  publication  as  that  it  charged  a  larceny  of  the  property  against  the 
prosecutor.     White,  28  (6  Ired.),  418. 
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Sec»38G  (3704).  Penalty  for  practicing  a  frade,  profession  or 
franchise^  tvPhout  having  obtained  a  license.  1870-^79  c. 
160,  s.  31. 

Every  person  who  shall  practice  any  trade  or  profession,  or 
use  any  franchise,  taxed  by  law,  without  having  first  paid  the 
tax  and  obtained  a  license  as  required,  shall  be  guilty  of  a  mis- 
demeanor, and  shall  forfeit  and  pay  to  the  state  a  penalty  not 
exceeding  twenty  dollars,  at  the  discretion  of  the  court,  and  in 
default  of  the  payment  of  such  fines,  he  may  be  imprisoned  for 
not  more  than  thirty  days,  at  the  discretion  of  the  court  for 
every  day  on  which  he  shall  practice  such  trade  or  profession, 
or  use  such  franchise,  except  in  such  cases  where  the  penalty  is 
otherwise  specially  provided;  which  penalty  the  sheriff  shall 
cause  to  be  recovered  before  any  justice  of  the  peace  of  the 
county. 

Maimfactarer  of  lumber. — One  who  carries  on  the  business  of  buying  timber 
and  converting  it  into  lumber  for  sale  is  a  manufacturer,  and  not  a  trader, 
within   the  meaning  of  the  above  section,  nor  within  the  meaning  of  the 
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revenue  act  requiring  merchants  and  **other  traders'*  to  pay  a  privilege  or  pur- 
chase tax.  A  trader  is  one  who  sells  goods  substantially  in  the  form  in  which 
they  are  bought,  and  who  has  not  converted  them  into  another  form  of  prop- 
erty by  his  skill  and  labor.     Chadboum,  80-479. 

Jurisdiction. — The  punishment  for  a  violation  of  the  above  section  is  limited 
to  a  fine  not  to  exceed  twenty  dollars,  or  imprisonment  not  to  exceed  thirty 
days,  and  the  offence  created  by  the  statute  is  therefore  cognizable  before  a 
justice  of  the  peace.     Clarke,  85-555. 

The  penalty. — In  addition  to  the  punishment  by  fine  or  imprisonment  the 
person  violating  this  section  is  liable  to  a  penalty  not  to  exceed  twenty  dollars 
for  every  day  the  trade  or  profession  shall  be  practiced,  to  be  recovered  before 
a  justice  of  the  peace  in  an  action  to  be  brought  by  the  sheriff.     Clarke,  85- 

555. 

Justice  cannot  impose  pimlBhment  of  imprisonment  in  the  action  fbr  the  penalty. — 
Where  the  sheriff  institutes  an  action  for  the  penalty  before  a  justice  of  the 
peace,  the  justice  cannot,  in  the  same  action,  pronounce  a  judgment  of 
imprisonment,  since  imprisonment  for  debt  is  abolished  in  this  state  except 
in  cases  of  fraud.     Clarke,  85-555. 

Indictment. — It  is  not  necessary  that  an  indictment  for  a  violation  of  the 
above  section  should  allege  that  the  offence  was  committed  more  than  twelve 
months  before  the  finding  of  the  bill,  since  this  is  a  matter  of  defence  to  be 
proved  on  the  plea  of  not  guilty.     Clarke,  85-555. 
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See.  387  (1177)'  Indictment  for  niisdetneanor  to  be  commenced 
in  two  years,  exceptions  thereto.  li.  C.9  c.  »?/>»  s,  8.  1826, 
e.  tl. 

All  misdemeanors,  except  the  offences  of  perjury,,  forgery, 
malicious  mischief,  and  other  malicious  misdemeanors,  deceit, 
and  the  offence  of  being  accessory  after  the  fact,  now  made  a 
misdemeanor,  shall  be  presented  or  found  by  the  grand  jury 
within  two  years  after  the  commission  of  the  same,  and  not 
afterwards:  Provided^  that  in  case  any  of  the  said  misdemeanors, 
hereby  required  to  be  presented  within  two  years,  shall  have 
been  committed  in  a  secret  manner,  the  same  may  be  prosecuted 
within  two  years  after  the  discovery  of  the  offender:  Promded 
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Jurther^  that  if  any  indictment  found  within  that  time  shall   be 
defective,  so  that  no  judgment  can  be  given  thereon,  another 
prosecution  may  be  instituted  for  the  same  offence,  within  one 
year  after  the  first  shall  have  been  abandoned  by  the  state. 

Indictment  without  presentment. —An  indictment  prepared  by  the  solicitor  and 
sent  to  the  grand  jury,  no  presentment  having  been  made,  is  not  a  present- 
ment, and  where  such  bill  for  a  misdemeanor  was  sent  and  an  investigation 
begun,  but  continued  for  want  of  material  witnesses,  the  grand  jury  retum- 
i  ng  the  bill  with  that  indorsement  into  court  with  their  presentments,  and  at  a 
subsequent  term,  but  more  than  two  years  after  the  commission  of  the  offence, 
the  bill  is  sent  to  another  grand  jury  and  returned  a  true  bill,  the  prosecution 
is  barred.     Morris,  104-837. 

Slander. — The  slander  of  an  innocent  woman  being  a  malicious  misdemeanor, 
is  not  within  the  operation  of  the  statute  of  limitations.     Claywell,  98-731. 

Bnrden  of  proof.— It  is  incumbent  on  the  state  to  prove  that  the  offence  was 
committed  within  two  years  before  indictment  found.     Carpenter,  75-230. 

Second  bill  after  plea  in  abatement. — Where,  afler  a  successful  plea  in  abate- 
ment, a  second  bill  is  sent,  the  second  bill  is  but  a  continuation  and  part  of 
the  former  proceeding,  and  the  prosecution  is  not  barred  because  more  than 
two  years  elapsed  since  the  commission  of  the  offence  and  before  the  finding 
of  the  second  bill.     Hailey,  51  (6  Jones),  42. 

Offences  committed  in  a  secret  manner. — On  indictment  for  marrying  a  female 
under  fifteen  years  of  age,  proof  that  the  marriage  was  by  consent  of  the  mother 
and  was  solemnized  by  a  minister  in  the  presence  of  six  or  seven  persons,  and 
that  the  parties  afterwards  lived  together  openly  as  man  and  wife,  will  protect 
defendant  from  the  operation  of  the  proviso  in  case  the  offence  is  committed 
in  secret.     Watts,  32  (10  Ired.),  369. 

Presentment  prevente  the  statute  firom  running. — A  presentment  is  the  com- 
mencement of  a  prosecution  and  prevents  the  statute  from  running.  Cox, 
28  (6  Ired),  440. 

Public  highway— obetruction. — This  statute  has  no  application  to  indictments 
for  obstructing  a  public  highway  by  putting  up  a  house  thereon,  since  the 
offence  is  a  continuous  one.     Long,  94-896. 

Abandonment. — Abandonment  is  not  a  continuous  offence,  and  an  indictment 
found  more  than  two  years  after  the  act  of  abandonment  is  barred  by  the  stat- 
ute of  limitations.     Brown,  67-470. 

Abatement  of  nuisance. — No  length  of  possession  can  operate  as  a  bar  to  an 
abatement  of  a  nuisance  on  behalf  of  the  public.     Holman,  104-861. 
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Sec.  SS8  ( 1070 ).  Liquor  selling^  retailing  without  license*  R* 
C,  c.  34,  f>.  94.  1825,  c.  1272,  s.  5.  lS74''\j,  c.  3U.  Paamm, 
1798,  r.  501.    1816,  c.  906. 

If  any  person  shall  retail  spirituous  liquors  by  the  small 
measure  in  any  other  manner  than  is  prescribed  by  law,  he  shall 
be  guilty  of  a  misdemeanor,  and  shall  be  fined  or  imprisoned, 
or  both,  in  the  discretion  of  the  court. 

What  constitutes  a  sale.— Where  defendant,  having  a  license  to  sell  not  less 
than  a  quart,  allows  a  witness  to  go  to  a  barrel  of  whiskey  when  he  pleases 
and  draw  a  drink  until  he  considers  he  has  been  paid  a  debt  of  I1.25,  he  is 
guilty  of  selling  by  the  measure  less  than  a  quart     Poteet,  86*  612. 

A  statute  made  it  a  misdemeanor  to  sell  liquor  within  four  miles  of  a  certain 
locality,  and  defendant  who  had  a  still  without  the  territory  agreed  with  a 
party  within  the  territory  to  sell  him  lii^uor,  which  was  also  delivered  within 
the  four  miles:  //eld,  that  there  was  a  sale  within  the  four  miles,  and  the 
defendant  was  guilty.     Sykes,  104-694. 

A  club  distributed  liquors  which  were  on  hand  to  certain  of  its  members  who 
placed  them  in  the  hands  of  defendant,  who  was  their  steward,  to  be  held  by 
him,  not  for  the  club  as  a  club,  but  for  those  individual  members  of  the  club 
as  tenants  in  common,  the  share  of  each  not  being  kept  separately,  but  min- 
gled in  the  same  jars,  casks  and  demijohns.  From  time  to  time,  as  each  of 
those  members  wished,  he  obtained  drinks  from  the  defendant  for  himself  and 
friends,  paying  therefor  in  money,  or  giving  tickets  to  be  afterwards  redeemed 
in  money,  as  near  as  may  be  the  cost  price  of  the  drinks  so  furnished,  and 
with  the  money  the  defendant  from  time  to  time  replenished  the  stock  of 
liquors:  He/d,  that  there  was  a  sale.  Following  State  v.  Lockyear,  95-633. 
Neis,  108-787. 

A  witness  testified  that  he  applied  to  defendant  for  liquor;  that  defendant 
said  he  could  not  get  it  unless  he  had  a  bottle;  witness  gave  him  a  bottle  and 
a  small  sum  of  money,  and  defendant  went  off,  and  in  a  short  while  returned 
with  a  bottle  of  whiskey,  and  said  he  charged  a  small  sum  for  getting  it,  which 
was  paid:  Held,  error  to  charge  that  if  the  jury  believed  the  evidence  defend- 
ant was  guilty,  without  further  telling  them  to  consider  the  dotia  fides  of  the 
transaction.     Taylor,  89-577. 

Defendant  had  a  room  in  which  was  a  table  with  a  hole  in  the  top,  and  a 
decanter  of  liquor  and  tumblers  were  on  the  table.  Witness  at  sundry  times 
went  into  the  room,  poured  out  a  drink  and  took' it,  dropped  a  nickel  in  the 
hole  for  each  drink,  defendant  being  present  and  nothing  said  between  him 
and  the  witness:  Held,  that  the  court  properly  charged  that  if  the  jury  believed 
that  the  liquor  belonged  to  defendant,  and  that  he  received  the  money  for  it, 
and  that  this  was  simply  a  device  to  evade  the  law,  he  would  be  guilty. 
McMinn,  83-668. 
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of  the  board  of  commissioners  of  any  county,  he  shall  be  guilty 
of  a  misdemeanor. 

Indictment—Tarlance.  —An  allegation  that  defendant  stole  a  fi,  fa.  *  *issued  from 
the  superior  court  office' '  is  not  sustained  by  proof  that  theyi.  /a.  was  made  out 
but  retained  by  the  clerk,  at  the  instance  of  defendant,  until  the  amount  was 
paid  to  him.     McLeod,  50  (5  Jones),  318. 

Indictment— obscurity. — An  indictment  for  larceny  charging  in  one  count  the 
thing  stolen  to  be  "a  certain  writ  of  Ji. /a.  belonging  to  the  superior  court";  in 
another  count  *'a  certain  process  of  and  belonging  to  the  superior  court,"  and 
in  a  third  "a  certain  record  of  and  belonging  to  the  superior  court,"  is  too 
vague  to  authorize  a  conviction  under  it.     McLeod,  50  (5  Jones),  318. 

Sec,  :$78  (1072),  Larceny 9  fraudulent  conceal ment  or  destruc- 
tion of  wiilfi.    B,  C,  c.  .V4,  s.  32. 

If  any  person,  either  during;  the  life  of  the  testator  or  after 
his  death,  shall  steal  or  for  any  fraudulent  purpose  destroy  or 
conceal  any  will,  codicil  or  other  testamentary  instrument,  he 
shall  be  guilty  of  a  misdemeanor. 

S€c,:i79  (1073),  Larceny^  fraudulent  disposition  by  clerks  or 
other  custodian  of  the  public  laws^  reports  of  supreme  court 
or  other  public  documents,  a  niisdepneanor,     1881,  c.  i«7/. 

It  shall  be  the  duty  of  the  clerk  of  the  superior  court  of  each 
county,  and  every  other  person  to  whom  the  acts  of  the  general 
assembly,  supreme  court  reports,  or  other  public  documents  are 
transmitted  or  deposited  for  the  use  of  the  county  or  the  state, 
to  safely  keep  the  same  in  their  respective  offices;  and  if  any 
such  person  having  the  custody  of  such  books  and  documents, 
for  the  uses  aforesaid,  shall  negligently  and  wilfully  dispose  of 
the  same  by  sale  or  otherwise;  or  refuse  to  deliver  over  the  same 
to  his  successor  in  office,  he  shall  be  guilty  of  a  misdemeanor, 
and  punished  by  fine  or  imprisonment,  or  both,  at  the  discretion 
of  the  court. 

See,  380  (1074).  Larceny^  receivers  nf  stolen  goods,  punish- 
ment  of.    li,  C,  c.  34,  s  /iO.     /7f>7,  c  48i>,  s.  2, 

If  any  person  shall  receive  any  chattel,  property,  money,  val- 
uable security  or  other  thing  whatsoever,  the  stealing  or  taking 
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whereof  shall  amount  to  larceny  or  felony,  either  at  common  law 
or  by  virtue  of  any  statute  made  or  hereafter  to  be  made,  such  per- 
son knowing  the  same  to  have  been  feloniously  stolen  or  taken, 
every  such  receiver  shall  be  guilty  of  a  misdemeanor,  and  may  be 
indicted  and  convicted,  whether  the  felon  stealing  and  taking 
such  chattels,  property,  money,  valuable  security,  or  other  thing, 
shall  or  shall  not  have  been  previously  convicted,  or  shall  or  shall 
not  be  amenable  to  justice;  and  any  such  receiver  may  be  dealt 
with,  indicted,  tried  and  punished  in  any  county  in  which  he 
shall  have,  or  shall  have  had,  any  such  property  in  his  posses- 
sion, or  in  any  county  in  which  the  thief  may  be  tried,  in  the 
same  manner  as  such  receiver  may  be  dealt  with,  indicted,  tried 
and  punished  in  the  county  where  he  actually  received  such 
chattel,  money,  security,  or  other  thing;  and  such  receiver  shall 
be  pimished  as  one  convicted  of  larceny. 

What  constitutes  recelviiig. — ^To  constitute  the  crime  of  receiving,  it  is  not 
necessary  that  the  stolen  goods  should  be  traced  to  the  actual  personal  pos- 
session of  the  person  charged;  it  is  sufficient  if  it  be  shown  that  they  -were 
received  by  his  agent  or  servant,  or  at  his  instigation  deposited  in  some  place 
directed  by  him,  he  knowing  that  they  were  stolen.     Stroud,  95-626. 

Receiving  stolen  goods,  knowing  them  to  be  stolen,  simply  for  the  purpose 
of  aiding  the  thief  in  concealing  and  carrying  them  off,  makes  the  receiver 
guilty.     Rushing,  69-29. 

Indictment— arrest  of  jadgment. — Where  the  indictment  contains  two  counts, 
one  for  larceny  and  the  other  for  receiving  the  stolen  goods,  and  there  is  a  ver- 
dict of  guilty  on  the  second  count  only,  and  the  count  for  receiving  does  not 
mention  the  name  of  the  defendant  in  the  commencement  of  the  statement  of 
the  offence  charging  the  receiving,  the  judgment  must  be  arrested,  though  his 
name  is  subsequently  introduced  in  the  clause  charging  that  he  well  knew  the 
goods  had  been  stolen.     Phelps,  65-450. 

Evidence.— A  person  indicted  for  receiving  stolen  goods  has  a  right  to  show 
by  himself,  as  well  as  by  other  witnesses,  that  he  got  them  honestly,  and  to 
this  end  he  may  show  where  he  got  them,  from  whom,  how,  under  what  cir- 
cumstances, and  what  was  done  and  said  at  the  time  in  connection  with  the 
receipt  of  them  by  himself  and  the  person  from  whom  he  received  them.  Such 
conversation  forms  part  of  the  resgesUe.    Bethel,  97-459. 

Charge. — On  indictment  for  larceny  and  receiving,  an  omission  of  the  judge 
to  charge  that  there  is  no  evidence  to  support  the  count  for  receiving  is  not 
assignable  for  error,  where  there  is  no  prayer  for  instructions,  and  no  excep- 
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Effect  of  license. — Retailers  are  indictable  for  selling  without  a  license 
obtained  under  the  general  law,  notwithstanding  they  may  have  a  license 
issued  by  the  town  commissioners  under  their  town  charter,  which  provides 
that  the  commissioners  '*  shall  have  /ull  conirol  of  the  sale  of  spirituous 
liquors  within  the  limits  of  said  town."     Propst,  87-560. 

One  licensed  to  sell  in  a  certain  town  cannot  sell  at  more  than  one  place  in 
the  town.     Moody,  95-659. 

A  license  to  two  persons  as  partners  will  protect  one  of  them,  though  the 
other  may  have  retired  from  the  firm  before  it  expired.  Gerhardt,  48  (3  Jones), 
178. 

Ezclosive  privileges— constitution. —An  act  chartering  an  agricultural  socict> 
which  forbids  any  person  not  doing  a  regular  business  within  half-mile  of  the 
grounds  of  the  society  from  selling  liquors,  tobacco  or  other  refreshments 
within  that  distance  from  said  grounds,  and  making  it  a  misdemeanor  to  do 
so,  is  not  unconstitutional  as  granting  exclusive  emoluments  or  privileges, 
nor  as  to  perpetuities  and  monopolies.    Stovall,  103-416. 

Place  of  mannfactnre. — A  sale  made  at  defendant's  dwelling-house,  some  200 
yards  from  the  place  of  manufacture,  is  not  made  at  the  *' place  of  manu- 
facture "  within  the  meaning  of  Revenue  Laws  1885,  1887.  Whissenhunt, 
98-682. 

Former  acquittal. — Where  an  indictment  charges  selling  to  "some  person  to 
the  jurors  unknown,"  and  defendant  is  acquitted  on  the  ground  that  the  retail- 
ing was  to  J.  S.  and  not  to  one  unknown,  and  he  is  again  indicted  for  retailing 
to  J.  S.,  the  plea  of  autrefois  acquit  is  no  bar  to  the  second  indictment,  since 
the  facts  charged  in  the  second  would  not  have  supported  the  first  indictment. 
Birmingham,  44  (Busb.  Law),  120. 

An  acquittal  on  an  indictment  charging  a  sale  to  A  will  not  sustain  this  plea 
to  an  indictment  charging  the  sale  to  B.     Williams,  94-891. 

Estoppel. — The  doctrine  of  estoppel  does  not  apply  to  the  state;  therefore, 
where  in  one  indictment  for  selling  liquor  within  five  miles  of  a  church,  it  was 
found  that  the  place  where  the  liquor  was  sold  was  more  than  five  miles  from 
the  church,  this  does  not  estop  the  state  from  proving  in  another  indictment 
that  the  same  place  was  less  than  five  miles  from  the  church.  Williams,  94- 
891. 

Special  verdict. — A  recital  in  the  record,  upon  the  return  of  a  special  verdict 
"  that  the  court  being  of  opinion  that  upon  this  state  of  facts  the  defendant  is 
not  guilty,  the  verdict  is  so  entered,"  is  not  such  a  judgment  as  will  support 
an  appeal.     Hazell,  95-623. 

Where  the  record  recites  that  *•  upon  the  facts  found  in  the  above  special  ver- 
dict the  judge  being  of  opinion  that  the  defendant  is  not  guilty,  so  adjudged^ 
and  from  this  verdict  the  solicitor  for  the  state  appealed ^'^  the  appeal  must  be 
dismissed,  because  the  appeal  is  not  from  a  judgment  rendered  on  the  verdict. 
Smith,  95-680. 
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£ffact  of  Beveniie  Act. — The  revenue  act,  allowing  persons  to  sell  without 
license  liquors  and  wines  of  their  own  manufacture  at  the  place  of  manufacture, 
or  liquors  and  wines  the  products  of  their  own  farms,  does  not  authorize  the 
sale  of  such  liquors  and  wines  within  a  territory  within  which  the  sale  of  spir- 
ituous liquors  is  prohibited  by  a  local  statute.  That  act  simply  regulates  the 
subject  of  license  to  sell  liquors,  and  in  certain  cases  allows  a  sale  without 
license,  but  does  not  repeal  or  affect  local  prohibitory  statutes.  Wallace,  94-827. 

Dn^^Uti. — A  druggist  who,  in  good  faith  and  with  due  caution,  sells  as  a 
medicine,  by  the  direction  of  a  practicing  physician,  spirituous  liquors  in  a 
quantity  less  than  a  quart  is  not  indictable  therefor.     Wray,  72-253. 

Town  ordinaire. — A  town  ordinance  making  the  sale  of  liquors  within  the 
town  a  nuisance  and  the  seller  guilty  of  a  misdemeanor,  in  the  a1)sence  of  any 
special  authority  to  prohibit  sales  in  the  town,  is  void  as  prohibiting  a  business 
allowed  and  regulated  by  the  general  law  of  the  state,  and  as  creating  an 
offence  embraced  by  the  general  law.     Brittain,  89-574. 

Betaller — ^who  la. — The  sale  of  liquors  in  quantities  not  less  than  a  quart  does* 
not  constitute  the  seller  a  "retailer."  The  Code,  {3701,  prescribing  how 
license  to  "retail  '*  shall  be  obtained,  only  uses  the  words  "  in  quantities  less 
than  a  quarts*  and  this  provision  of  section  3701  has  not  been  repealed  or  mod- 
ified by  the  revenue  act  of  1889,  c.  21,  {  329,  imposing  the  license  tax  for  sell- 
ing in  quantities  of  five  gallons  and  less,  since  the  only  effect  of  the  act  of  1889 
is  to  make  the  tax  for  the  license  the  same  in  amount  for  retailing  as  for  sell- 
*ng  by  the  quart  and  not  exceeding  five  gallons.     Xewcomb,  107-900. 

Variance. — Defendant  was  indicted  for  selling  within  two  miles  of  "  Rocky 
Knoll  **  church  under  a  statute  designating  the  church  by  that  name;  the  evi- 
dence was  that  it  was  generally  called  **  Rocky  Ridge,"  though  a  few  persons 
called  it  "Rocky  Knoll,"  and  there  was  no  other  church  in  the  county  known 
by  either  name:  Held,  that  the  variance  was  immaterial.     Patterson,  9S-666. 

Jnrisdiction.— Under  Laws  1887,  c.  417,  making  it  indictable  to  sell  whiskey 
within  two  miles  of  Mud  Creek  Baptist  church  in  Henderson  county,  and  mak- 
ing the  offender  subject  to  fine  and  imprisonment  in  the  discretion  of  the  court, 
the  superior  court  has  jurisdiction.     Hollingsworth,  100-535. 

Where  defendant  was  arrested  on  a  warrant  issued  by  a  justice  of  the  peace 
for  a  violation  of  Code  2  2646,  and  after  a  preliminary  hearing  was  bound  over 
to  the  superior  court,  a  motion  by  the  state  to  remand  the  case  to  the  justice 
for  trial  on  the  ground  that  he  lias  exclusive  original  jurisdiction  may  be  prop- 
erly granted      Sykes,  104-700. 

Laws  1887,  c.  ij5,  ?  35  does  not  repeal  Laws  1885,  c.  175,  J  34,  in  respect  to 
the  penalties  therein  imposed,  nor  do  the  two  acts  repeal  or  suspend  the  gen- 
eral statute  {Code,  S  1076)  making  it  a  misdemeanor  to  retail  spirituous  liquors 
without  license,  therefore  the  superior  court  has  jurisdiction  of  such  offence. 
Deaton,  101-728. 
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PuniilimeBt. — One  convicted  of  unlawful  liquor  selling  may  be  punished 
under  Laws  1887,  c.  355,  by  imprisonment  at  hard  labor  on  the  public  roads, 
and  where  such  judgment  has  been  rendered  it  will  be  presumed  that  the 
county  authorities  have  made  the  necessary  provisions  under  the  statute  for 
working  convicts  on  the  public  roads.     Hicks,  101-747. 

Productf  of  farm. — Tolls  received  from  a  mill  erected  on  the  farm  are  not  such 
**products  of  his  own  farm''  as  are  excepted  in  Laws  1887,  c.  135,  2  31,  and  one 
may  be  convicted  of  selling  without  license  when  the  spirits  sold  were  the 
"products  of  his  own  farm"  mixed  with  such  toll.    Kennedy,  98-657. 

License  void. — Where  the  commissioners  order  license  to  issue  to  defendant, 
but  on  the  same  day  revoke  the  license,  and  defendant  has  notice  of  both 
orders,  a  license  subsequently  given  by  the  sheriff  is  no  protection  to  de- 
fendant on  indictment  for  retailing.    Voight,  90-741. 

An  act  authorizing  the  granting  of  license  to  sell  at  "Nag^s  Head  Hotel** 
does  not  embrace  "Nag's  Head*'  as  a  locality,  and  a  license  to  sell  at  a  place 
in  the  territory  known  as  "Nag's  Head"  some  250  yards  from  "Nag's  Head 
Hotel,"  is  void.     Moody,  95-656. 

Selling  on  Sunday. — ^A  licensed  retail  liquor  dealer  is  indictable  for  selling  on 
Sunday,  without  a  prescription,  though  the  whiskey  be  bought  for  and  used 
by  a  sick  person,  and  defendant  is  so  informed  at  the  time  of  the  sale.  Wool, 
86-708. 

Evidence  that  the  sale  was  made  on  Sunday  is  sufficient,  though  the  witness 
may  be  unable  to  state  in  what  month  the  Sunday  came  on.     Bryson,  90-747. 

Sec.  S80  (1077)'     Liquor  selling  to  minors  forbidden.    187'i''^f 
€.08.  188  i,c.  242. 

It  shall  be  unlawful  for  any  dealer  of  intoxicating  drinks  or 
liquors  to  sell,  or  in  any  manner  to  part  with  for  a  compensa- 
tion therefor,  either  directly  or  indirectly,  or  to  give  away  such 
drinks  or  liquors,  to  any  unmarried  person  under  the  age  of 
twenty-one  years,  knowing  the  said  person  to  be  under  the  age 
of  twenty-one  years:  Provided^  that  such  sale  or  giving  away 
shall  be  prima  facie  evidence  of  such  knowledge.  Any  person 
who  keeps  on  hand  intoxicating  drinks  or  liquors  for  the  pur- 
pose of  sale  or  profit,  shall  be  considered  a  dealer  within  the 
meaning  of  this  section.  And  any  person  violating  this  section 
shall  be  guilty  of  a  misdemeanor. 

Minor  drinking  with  an  adult. — A  liquor  seller  who  supplies  liquors  to  a  minor 
to  drink  at  the  request  of  an  adult  who  pays  the  price  and  drinks  with  him,  is 
guilty  of  selling  to  the  minor.     Best,  108-747. 
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Son  buying  fbr  father. — Where  a  father  sends  his  minor  son  to  buy  whiskey 
for  him,  and  the  dealer  delivers  the  whiskey  to  the  son  knowing  it  was  for  the 
father,  the  dealer  is  not  guilty  of  selling  to  a  minor.     Walker,  103-413. 

AcoesBories.— One  who  induces  a  liquor  seller  to  furnish  liquor  to  a  minor,  and 
who  pays  for  the  liquor  himself,  is  guilty  as  an  aider  and  abettor  of  the  dealer. 
Best,  108-747. 

Permission  of  minor's  fkther. — One  who  sells  to  an  unmarried  minor  is  guilty, 
notwithstanding  the  father  of  the  minor  gave  the  dealer  permission  to  sellto 
his  son.     Lawrence,  97-492. 

Seller  presumed  to  know  age. — The  seller  is  presumed  to  know  that  the  person 
to  whom  he  furnishes  the  liquor  is  a  minor.     Scoggins,  107-959. 

■ 

Demurrer  to  evidence. — Where  the  evidence  is  that  the  person  to  whom  the 
liquors  were  charged  to  have  been  sold  was  eighteen  years  old,  and  his 
appearance  clearly  indicates  such  fact;  that  he  repeatedly  within  the  last  two 
years  went  to  defendant's  bar-room  with  an  adult  acquaintance,  to  whom  he 
had  given  the  money  to  purchase  liquors  before  entering  the  bar;  that  the  adult 
would  call  for  the  drinks  and  pjay  for  them,  and  the  defendants  would  pour 
out  the  drinks  and  hand  them  to  the  minor  and  adult,  a  demurrer  to  the  evi- 
dence for  that  it  does  not  show  that  both  defendants  participated  in  any  one 
sale,  is  properly  overruled,  and  it  is  proper  to  charge  that  if  the  jury  believe 
the  evidence  defendants  are  both  guilty.     Scoggins,  107-959. 

Selling  on  physician's  certificate. — A  liquor  dealer  who  sells  by  the  quart  on  a 
physician's  certificate,  without  having  a  license  to  sell  by  the  quart,  is  guilty, 
though  he  honestly  believed  the  whiskey  was  to  be  used  for  medicinal  pur- 
poses.    Distinguishing  State  v.  Wray,  72-253.     Dalton,  101-680. 

Physician  and  druggist  a  dealer. — A  practicing  physician  who  keeps  whiskey 
for  sale  in  his  drug  store  is  a  "dealer"  within  the  meaning  of  the  statute,  and 
may  be  convicted  for  prescribing  for  and  selling  to  a  minor  such  liquors  as  a 
medicine,  notwithstanding  he  acted  in  perfect  good  faith.  Davis,  J.,  dissent- 
ing.    McBrayer,  98-619. 

The  general  law  (Code,  ^077)  is  not  affected  by  Laws  1876-77,  c.  133,  and 
Laws  1873-4,  prohibiting  the  sale  of  liquors  in  the  town  of  Shelby,  except 
by  "practicing  physicians  and  for  medicinal  purposes  only."     Ibid. 

Sec,  390  (1078 J,  Liquor  selling  to  minors;  the  father,  mother, 
guardian  and  etnployer  of  minor  may  sue  liquor  dealer  for 
damages.    1873-^4,  c.  68.    1881,  c.  242,  s.  2. 

The  father,  or  if  he  be  dead,  the  mother,  guardian  or  employer 

of  any  minor  to  whom  a  sale  or  gift  shall  be  made  in  violation 

of  the  preceding  section,  shall  have  a  right  of  action  in  a  civil 

suit  against  the  person  or  persons  so  offending  by  such  sale  or 

21 
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gifts,  and  upon  proof  of  such  illicit  sale  or  gifts,  shall  recover 
from  such  party  or  parties  so  offending,  such  exemplary  dam- 
ages as  a  jury  may  assess:  Provided^  that  such  assessment  shall 
not  be  less  than  twenty-five  dollars. 

See*  301  (1079).    Liquor  Helling  within  two  miles  of  public  polite 
ical  speakings  prohibited.    1870 9  c  212. 

It  shall  be  unlawful  for  any  person  to  sell  or  to  give  away, 
either  directly  or  indirectly,  any  spirituous  liquors,  wine  or  bitters 
containing  alcohol,  within  two  miles  of  any  place  at  which 
political  public  speaking  shall  be  advertised  to  take  place,  and 
does  take  place,  this  prohibition  to  continue  only  during  the 
day  on  which  said  public  political  speaking  shall  take  place. 
And  any  person  who  shall  violate  this  section  shall  be  guilty  of 
a  misdemeanor,  and  fined  not  less  than  ten  dollars  nor  more 
than  twenty  dollars,  or  imprisoned  not  exceeding  twenty  days. 
Justices  of  the  peace  shall  have  original  jurisdiction  of  this 
offence,  upon  view,  or  written  information  duly  sworn  to. 

Sec.   392  (i)82).    Adulterated  liquorSf  penalty  for  makitig  or 
selling.    1838^*9,  c.  ijT,  ss.  i,  4. 

If  any  person  shall  adulterate  any  spirituous,  alcoholic,  vinous 
or  malt  liquors  by  mixing  the  same  with  any  substance  of  what- 
ever kind,  except  as  hereinafter  provided,  or  if  any  person  shall 
sell  or  offer  to  sell  any  spirituous,  alcoholic,  vinous  or  malt 
liquors,  knowing  the  same  to  be  thus  adulterated,  or  shall 
import  into  this  state  any  spirituous  or  intoxicating  liquors,  and 
sell  or  offer  to  sell  such  liquor,  knowing  tjie  same  to  be  adulter- 
ated, he  shall  be  guilty  of  a  misdemeanor,  and  fined  and 
imprisoned,  or  both,  at  the  discretion  of  the  court. 

Sec.  393  (983).    Adulterated  anil  poisonous  liquors,  penalty  for 
manufacturing  or  selling,    1873-^4,  c.  ISO,  ss.  1,  2. 

Any  person  who  shall  manufacture,  sell,  or  in  any  way  deal  out 
spirituous  liquors  of  any  name  or  kind,  to  be  used  as  a  drink  or 
beverage,  and  the  same  shall  be  found  to  contain  any  foreign  prop- 
erties or  ingredients  poisonous  to  the  human  system,  shall  be 
guilty  of  a  high  misdemeanor,  and  imprisoned  in  the  peniten- 
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tiary  not  less  than  five  years,  and  may  be  fined  in  the  discretion 
of  the  court.  It  shall  be  competent  for  any  citizen  after  making 
purchase  of  any  spirituous  liquors,  to  cause  the  same  to  be 
analyzed  by  some  known  competent  chemist,  and  if  upon  such 
analysis  it  shall  be  found  to  contain  any  foreign  poisonous  mat- 
ter it  shall  be  prima  facie  evidence  against  the  party  making 
such  a  sale. 

Sec*  394  (9S4),    Adulterttting  liquors,  penalty  for  seUing  recipett 
for.    IS&S-'O,  c.  57,  8».  2,  S. 

Any  person  who  shall  sell  or  offer  to  sell  any  recipe  or  formula 
whatever  for  adulterating  any  spirituous  or  alcoholic  liquors,  by 
mixing  the  same  with  any  substance  of  whatever  kind,  except 
as  hereinafter  provided,  shall  be  guilty  of  a  misdemeanor,  and 
fined  and  imprisoned  as  is  provided  in  the  preceding  section: 
Provided^  that  this  section  and  the  two  preceding  sections  shall 
not  be  so  construed  as  to  prevent  druggists,  physicians,  and  per- 
sons engaged  in  the  mechanical  arts,  from  adulterating  liquors 
for  medical  and  mechanical  purposes.  • 

See*  305 (2740),    Intoxicating  liquors  not  to  be  given  airag  or 
sold  OH  day  of  election.    1868^  c.  28,  s»,  J,  2, 

Any  person  who  shall  give  away,  or  sell,  any  intoxicating 
liquors  except  for  medical  purposes  and  upon  the  prescription  of 
a  practicing  physician,  at  any  place  within  five  miles  of  the  poll- 
ing place,  at  any  time  within  twelve  hours  next  preceding  or 
succeeding  any  public  election,  whether  general,  local  or  munic- 
ipal, or  during  the  holding  thereof,  shall  be  guilty  of  a  misde- 
meanor, and  fined  not  less  than  one  hundred,  nor  more  than  one 
thousand  dollars. 

Indictment.— An  indictment  for  selling  on  election  day  must  give  the  name 
of  the  person  to  whom  the  liquor  was  sold  or  given.     Stamey,  71-202. 

An  indictment  charging  a  sale  "on  and  during  a  public  election  day''  is 
defective,  since  the  statute  only  makes  it  indictable  to  sell  during-  election 
day,  and  it  is  not  an  offence  to  sell  or  give  away  liquor  on  election  day\{  for 
any  good  cause  no  election  is  held.     Stamey,  71-202. 

The  indictment  must  negative  the  selling  upon  "the  prescription  of  a  prac- 
ticing physician  and  for  medical  purposes."      lb. 
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See.  396  (3440).    Spirituous  liquors  forbidiien  to  be  sold  within 
the  penitentiary.    1873-^4,  c.  138,  s.  11. 

Any  person  who  shall  bring  into  or  sell  within  the  peniten- 
tiary enclosure  any  spirituous  liquors,  not  authorized  by  the 
physician  for  the  use  of  the  hospital,  and  every  overseer,  guard 
or  officer  employed  in  or  about  the  prison,  who  shall  suffer  it 
knowingly  to  be  brought  in  or  sold,  contrary  to  this  section, 
shall  be  guilty  of  a  misdemeanor,  and  fined  not  more  than  fifty 
dollars  or  imprisoned  not  more  than  thirty  days,  and  if  an  offi- 
cer or  employee  of  the  institution,  he  shall  be  dismissed. 

Sec.  397.    Charitable  ami  penal  institutions,  unlawful  to  give  or 
sell  liquor  to  inmates.    1885,  c.  386. 

It  shall  be  unlawful  for  any  person  to  sell  or  give  except  for 
medical  purposes,  and  upon  the  prescription  of  a  physician, 
any  intoxicating  drink  to  any  inmate  of  any  of  the  penal  or 
charitable  institutions  of  this  state. 

Any  person  violating  this  act  shall  be  guilty  of  a  misde- 
meanor, and  on  conviction  thereof  shall  be  fined  or  imprisoned 
at  the  discretion  of  the  court. 
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Sec,  398  (3110).    Th4f  manufacture  of  dotnestic  wines  encour* 
aged.    1874''5,c.208. 

All  wines  made  from  grapes,  blackberries,  currants,  gooseber- 
ries, raspberries  and  strawberries,  manufactured  in  this  state 
from  fruit  raised  in  the  state,  may  be  sold  in  bottles  corked  or 
sealed  up,  and  not  to  be  drunk  on  the  premises,  in  any  quantity 
whether  greater  or  less  than  one  quart.  Provided^  nothing  herein 
shall  authorize  any  person  to  sell  any  of  the  said  wines  to  any 
person  who  is  a  minor;  but  this  section  shall  not  apply  to  wines 
which  contain  any  foreign  admixture  of  spirituous  liquors,  and 
shall  only  apply  to  such  wines  as  derive  their  ardent  spirit  from 
vinous  fermentation. 
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Sec.  :iU9  (31 II),  Local  prohibitory  laws,  or  acts  repealing  (tuch 
lawfff  not  to  be  panneil  without  notice.    J^T't^-^o,  c.  i55, «.  i. 

Notice  of  all  applications  to  the  general  assembly  to  prohibit 
the  sale  of  spirituous  liquors,  or  to  repeal  any  law  prohibiting 
the  sale  of  spirituous  liquors,  within  the  limits  specified,  shall 
be  posted  at  four  public  places  within  the  specified  limits  for  at 
least  thirty  days  before  said  application  or  petition  shall  be  for- 
warded to  the  general  assembly,  and  evidence  that  notice  has 
been  posted  as  requijed  shall  accompany  the  petition. 

Sec.  400  (3112).  The  question  of  jirohibition  in  certain  locali- 
ties to  be  decided  by  a  vote  of  the  j^oplcg    1874-^(^9  c.  158,  s»  2. 

In  all  cases  where  prohibition  is  asked  for  a  greater  distance 
from  a  common  centre  than  two  miles,  the  question  shall  be 
decided  by  the  qualified  voters  of  the  interested  district  at  an 
election  held  according  to  this  chapter. 

Sec.  401  (3113).  Jf  hen  election  held.  1S73''4,  c.  138,  s.  1. 
1874''5,c.05.  1870,  c.  221.  1885,  c.  330.  1887,  c  215. 
1880,  c.  375. 

It  shall  be  the  duty  of  the  board  of  commissioners  of  any 
county,  upon  petition  of  one- fourth  of  such  voters  whose  names 
appear  upon  the  registration  books  of  any  county,  town  or 
township,  in  their  respective  counties,  to  order  an  election  to  be 
held  on  the  second  Monday  in  June  in  any  year  to  ascertain 
whether  or  not  spirituous  liquor  may  be  sold  in  said  county, 
town  or  township:  Provided^  that  hereafter  such  elections  shall 
not  be  held  oftener  than  once  in  two  years  in  any  one  county, 
city,  town  or  township,  and  the  first  election  under  this  act  may 
be  held  on  the  second  Monday  in  June  in  the  year  1889,  and  no 
election  shall  be  held  under  this  act  except  in  1889  and  every 
two  years  thereafter. 

Sec.  402  (3114).  Rules  for  holding  election.  1873,  c.  138.  1887, 
c.  215.    1880,  c.  375. 

Such  county,  to^'n  or  township  election,  when  so  ordered, 
shall  be  under  the  same  rules  and  regulations  as  prescribed  for 
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holding  elections  for  members  of  the  general  assembly  so  far  as 
the  same  may  be  applicable,  and  the  returns  made  to  the  board 
of  county  commissioners,  who  shall  meet  at  eleven  o'clock  on 
the  Wednesday  following  said  election,  and  who  shall  canvass 
the  returns  of  the  same,  have  record  of  the  result  entered  upon 
their  minutes,  and  declare  the  result  in  the  same  manner  as  is 
now  required  by  the  boards  of  county  canvassers  in  elections 
for  members  of  the  general  assembly. 

Sec.  403  (3115).     Who  aUowed  to  vote.    187 3-* 4 ,  c  138. 

Any  person  allowed  to  vote  for  members  of  the  general  assem- 
bly shall  have  the  right  to  vote  at  such  elections  at  the  place 
where  he  is  allowed  to  vote,  and  every  such  voter  who  favors 
the  prohibition  of  the  sale  of  spirituous  liquors  in  the  county, 
town  or  township  as  the  case  may  be  shall  vote  a  ticket  on 
which  shall  be  written  or  printed  the  word  **Prohibition,"  and 
every  such  voter  who  favors  such  sale  shall  vote  a  ticket  on 
which  shall  be  written  or  printed  the  word  * 'License." 

Sec.  404  (3116) .    The  effect  of  the  election  in  favor  of  prohibition. 
1873'^4,c.l38.    1870''7,c.221.    1881,c.359.    1887, c  215. 

If  the  majority  of  the  votes  cast  at  any  such  election  in  any 
city,  county,  town  or  township  shall  have  written  or  printed 
thereon  the  words  ^^no  license^  ^  it  shall  not  be  lawful  for  the 
board  of  commissioners  of  such  county  to  grant  license  to  any 
person  for  the  sale  of  spirituous,  vinous  or  malt  liquors  or  for 
any  person  to  sell  any  spirituous,  vinous  or  malt  liquors,  within 
such  county,  city,  town  or  township  until  another  election  shall 
be  held  reversing  such  election:  Protnded^  that  liquor  dealers 
holding  license  shall  be  allowed  six  months  in  which  to  close 
out  their  business  if  their  license  shall  so  long  remain  in  force. 
If  any  person  shall  sell  any  spirituous,  vinous  or  malt  liquors 
within  such  city,  county,  town  or  township  in  violation  of  the 
provisions  of  this  section  the  person  so  oflFending  shall  be  guilty 
of  a  misdemeanor,  and  fined  or  imprisoned  or  both  at  the  dis- 
cretion of  the  court. 

Domestic  wines. — Although  the  provision  in  regard  to  domestic  wines  may  be 
unconstitutional  as  discriminating  in  favor  of  home  products,  yet  this  does 
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not  make  the  sale  of  such  wines  a  misdemeanor,  but  simply  leaves  the  pro- 
vision in  regard  to  foreign  wines  inoperative.    Nash,  97-514. 

Social  and  literary  clubs. — The  members  of  a  duly  incorporated  social  and 
literary  club»  but  no  other  persons,  were  permitted  to  purchase  from  defend- 
ant, the  steward  of  the  club,  meals,  cigars  and  liquors,  which  were  furnished 
by  the  club  at  a  price  fixed  by  its  officers,  sufficient  to  cover  the  cost  but  not 
for  the  purpose  of  profit:  Heidy  that  furnishing  liquors  to  the  members  of  the 
club  under  these  circumstances  was  a  sale.    Lockyear,  95-633. 

Indictment. — An  indictment  for  selling  in  violation  of  the  locc^  option  act 
need  not  negative  the  fact  that  the  whiskey  was  sold  on  a  physician's  prescrip- 
tion, since  the  burden  is  on  the  defendant  to  show  this  fact  if  it  exists.  Emery, 
98-768. 

Poblic  act.— On  indictment  for  violation  of  the  local  option  act  it  is  not  neces- 
sary to  refer  to  the  act  in  the  bill.  The  court  alwa^^s  takes  judicial  notice  of 
public  acts.  .  Cooper,  101-684, 

Sffect  of  election. — Defendant  sold  whiskey  at  a  place  in  the  town  of  Hen- 
dersonville,  which  was  within  two  miles  of  Mud  Creek  Baptist  Church,  within 
which  territory  such  sales  were  forbidden,  but  since  the  passage  of  the  act 
incorporating  the  church  an  election  under  the  local  option  act  was  held  in 
Henderson ville,  resulting  in  a  majority  for  "license  *':  Held^  that  an  instruc- 
tion that  a  sale  within  two  miles  of  said  church  made  defendant  guilty  was 
not  erroneous,  since  under  {3116  of  The  Code  it  is  provided  that  the  election 
shall  not  "affect  localities  in  which  the  sale  of  spirituous  liquors  are  prohibi- 
ted by  law.**    HoUingsworth,  ioa-535. 

[Note. — The  above  mentioned  section  {Code^  J  31 16)  was  stricken  out  by  the 
act  of  1887,  c.  215,  and  another  section  substituted,  which  leaves  out  the  pro- 
viso as  to  the  effect  of  the  election  in  localities  where  sales  are  "prohibited by 
law."] 

Where  the  election  has  been  held,  the  returns  canvassed  and  the  result  pro- 
claimed substantially  in  compliance  with  the  law,  the  fact  that  no  petition  for 
the  election  is  shown  by  the  state  does  not  entitle  defendant  to  an  acquittal, 
as  the  result  decided  and  proclaimed  is  conclusive  in  collateral  proceedings. 
Emery,  98-768. 

Irregularities  in  holding  election. — The  result  of  an  election  can  only  be 
impeached  by  an  action  brought  for  that  specific  purpose.  Defendant  on  indict- 
ment for  violation  of  the  local  option  act  cannot  take  advantage  of  any  irreg- 
ularities in  holding  the  election.     Cooper,  101-684. 

Jnriidiction. — The  superior  court  has  jurisdiction  of  offences  against  the 
local  option  act     Cooper,  101-684. 

Effect  of  change  of  name  of  township. — A  change  of  the  name  of  a  township 
after  an  election  in  favor  of  local  option  does  not  have  the  effect  of  repealing 
that  law  in  such  township.     Cooper,  101-684. 
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Spirituotu  liqaors — definition  of  term. — ^The  term  *'spirituoas  liquors**  embraces 
wines  and  lager  beer  and  all  other  intoxicating  liqaors,  whether  produced  by 
fermentation  or  distillation.     Giersch,  9S-720. 

Sec.  405  (3117).    Effect  of  election  in  favor  of  license.  lS81f  c. 
262. 

Should  a  majority  of  the  votes  cast  in  a  county  election  be  in 
favor  of  license  the  result  shall  not  operate  to  permit  the  sale  of 
spirituous  or  malt  liquors  in  any  township,  city  or  town  where 
the  sale  of  such  liquors  is  prohibited  by  law  unless  in  such  county 
election  such  city,  town,  or  township  shall  have  cast  a  majority 
of  votes  in  favor  of  license. 

Sec.  4:06  (3118).    Duty  of  county  commissioners. 

Whenever  any  county,  township,  city  or  town  shall  vote  in 
favor  of  license  the  board  of  commissioners  of  the  county  shall 
grant  license  for  the  sale  of  spirituous  liquors  to  all  proper  per- 
sons applying  for  the  same  according  to  law. 

License  —when  and  for  what  period  granted. — While  the  board  of  commissioners 
of  a  municipal  corporation  cannot  issue  a  license  to  retail  liquors  for  a  longer 
period  than  one  year,  the  time  need  not  begin  and  terminate  with  the  term  of 
office  of  the  board  which  grants  it,  for  they  can  grant  a  license  which  extends 
beyond  their  term  of  office,  provided  that  it  does  not  exceed  one  year,  and  does 
not  begin  to  take  effect  after  their  term  of  office  has  expired.  Hendersonville 
V.  Price,  96-423. 

CommisBioners  cannot  arbitrarily  reftise  license. — The  commissioners  of  a  county 
do  not  possess  the  arbitrary  power  of  suppressing  all  places  for  retailing  spir- 
ituous liquors;  nor  are  they  bound  to  license  an  applicant  though  he  be  quali- 
fied by  proof  of  good  moral  character.'  They  have  a  limited  legal  discretion, 
and,  in  passing  upon  an  application  for  license,  they  have  a  right  to  take  into 
consideration  the  question  whether  the  demands  of  the  public  require  an 
increase  of  such  accommodations,  and  whether  the  place  it  is  proposed  to 
establish  a  bar-room  is  a  suitable  one.     Muller  v.  Commissioners,  89-171. 

When  mandamns  will  not  lie. — Where  county  commissioners  refuse  to  grant 
license  to  retail  liquor  on  the  ground  that  the  applicant  is  not  a  fit  person  to 
sell,  or  that  the  place  at  which  it  is  proposed  to  sell  is  not  suitable  for  that 
business,  a  mandamus  will  not  lie  to  compel  the  commissioners  to  grant  it. 
Commissioners  v.  Commissioners,  107-335. 

The  issuance  of  a  license  to  sell  liquor  by  a  board  of  county  commissioners 
is  a  matter  of  discretion,  and  a  tnandamus  will  not  lie  to  compel  them  to  do 
so,  it  not  being  alleged  and  shown  that  their  refusal  to  grant  a  license  was 
arbitrary.    Jones  v.  Commissioners,  106-436. 
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MAIMING. 

8ec»  4:07  (1080),  Maiming  with  malice  aforethought.  It,  C.» 
c.  34, 8. 14.  1754,  c.  56.  1791  f  c.  330,  s.  1.  1831,  c.  12.  22 
S  23  Car.  II,  c.  1,A.  2>.  1070  (called  the  Coventry  Act). 

If  any  person  shall,  of  malice  aforethought,  unlawfully  cut 
out  or  disable  the  tongue  or  put  out  an  eye  of  any  person,  with 
intent  to  murder,  maim  or  disfigure,  the  person  so  offending,  his 
counselors,  abettors  and  aiders,  knowing  of  and  privy  to  the 
offence,  shall,  for  the  first  offence,  be  punished  by  imprisonment 
in  the  penitentiary  or  county  jail  not  less  than  four  months  nor 
more  than  ten  years,  and  be  fined,  in  the  discretion  of  the  court; 
and  for  the  second  offence  shall  be  imprisoned  in  the  peniten- 
tiary not  less  than  five  nor  more  than  sixty  years. 

Degree  of  dlsflgnrement  Bufficiest. — Where  the  maim  consisted  in  biting  off  an 
ear  it  is  not  necessary  that  the  whole  ear  should  have  been  bitten  off,  but  it  is 
sufficient  if  enough  is  Uiken  off  to  alter  and  impair  the  natural  personal  ap- 
pearance and  render  the  person  less  comely  to  ordinary-  observation.  Girkin, 
23  (i  Ired.),  121. 


MANUFACTURERS  OF  LUMBER. 

Sec.  408.    Manufacturers  of  In mher  2>''oteetefl.    1891,  c,  142. 

Any  person  engaged  in  the  manufacture  of  lumber  in  this 
state  may  have  a  mark  or  brand,  which  shall  be  different  from 
that  of  other  persons,  a  description  of  which  mark  or  brand 
shall  be  filed  in  the  office  of  the  register  of  deeds  for  the  county 
in  which  said  business  is  carried  on,  and  recorded  by  said  regis- 
ter of  deeds  in  a  book  to  be  kept  for  that  purpose,  which  book 
shall  be  marked  *  *  Registry  of  Timber  Marks. ' ' 

After  the  registration  of  said  mark  or  brand  the  same  shall 
be  the  property  of  the  person  having  the  same  so  registered  in 
his  name,  and  the  owner  of  said  mark  or  brand  may  have  the 
same  put  or  cut  on  an^  and  all  logs  or  pieces  of  timber  belong- 
ing to  him. 
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Any  person  who  shall  wilfully  change,  alter,  erase  or  destroy 
any  such  mark  or  brand  so  put  or  cut  upon  any  logs  or  timber, 
except  by  the  consent  of  the  owner  thereof,  with  intent  to  steal 
the  said  logs  or  timber,  shall  be  guilty  of  a  misdemeanor,  and 
punished  by  a  fine  of  not  more  than  fifty  dollars  or  imprison- 
ment not  more  than  thirty  days,  or  both,  and  if  the  same  shall 
have  been  done  with  a  felonious  intent,  such  person  shall  be 
guilty  of  a  misdemeanor,  and  punished  as  for  that  offence. 

If  any  person  shall  knowingly  and  wilfully  take  up  or  have 
in  his  possession  any  log  or  timber  upon  which  said  mark  or 
brand  has  been  put  or  cut,  except  by  the  consent  of  the  owner 
thereof,  he  shall  be  guilty  of  a  misdemeanor,  and  punished  by 
a  fine  of  not  more  than  fifty  dollars  or  imprisoned  not  more 
than  thirty  days,  or  both. 

Who  if  a  suumiketiirer. — One  who  carries  on  the  business  of  buying  timber 
and  converting  it  into  lumber  for  sale,  is  a  manufacturer,  and  not  a  trader 
within  the  meaning  of  the  revenue  act  requiring  merchants  and  traders  to 
pay  a  privilege  tax.     Chadbourn,  80-479. 


MARRIAGES. 

Sec,  409  (1083)*  Marriages,  urUawftU  with  female  under  four- 
teen  years  of  age  withmtt  consent  of  father.  H.  C,  c.  34,  *.  46* 
1820,  c.  1041,  ss.  1,  2. 

If  any  person  shall  marry  a  female  under  the  age  of  fourteen 
years,  he  shall  be  guilty  of  a  misdemeanor. 

Sec.  410  (1084).  Marriages,  unlawful  between  whites  and 
negroes.  Const.,  Art.  XI F,  s.  8.  B.  €.,  c.  68,  s.  7-  1834,  e. 
24.    1838'''9,  c.  24. 

All  marriages  between  a  white  person  and  a  negro,  or  between 
a  white  person  and  a  person  of  negro  descent  to  the  third  gen- 
eration inclusive,  are  forever  prohibited,  and  shall  be  void. 
And  any  person  violating  this  section  shall  be  guilty  of  an 
infamous  crime,  and  punished  by  imprisonment  in  the  county 
jail  or  penitentiary,  not  less  than  four  ihonths  nor  more  than 
ten  years,  and  may  also  be  fined  in  the  discretion  of  the  court 


MARRIAGES.  331 

Sec.  411  (1085)*  Marriugesp  unlawful  for  register  of  deeds, 
dergyman  andjutdicejof  thepeniee  to  consent  to  the  marriage 
of  a  negro  to  a  white  person.  H.  C«,  c.  34,  n.  80.  1830f  c,  4, 
S.2. 

If  any  register  of  deeds  shall  knowingly  issue  any  license  for 
marriage  between  any  person  of  color  and  a  white  person;  or  if 
any  clergyman,  minister  of  the  gospel,  or  justice  of  the  peace 
shall  knowingly  marry  any  such  person  of  color  to  a  white  per- 
son, the  person  so  offending  shall  be  guilty  of  a  misdemeanor. 

Sec.  412  (1814).  Licetise,  when  to  be  issued  by  register  of  deeds. 
1871'''2f  c.  193,  8.  5. 

Every  register  of  deeds  shall,  upon  application,  issue  a  license 
for  the  marriage  of  any  two  persons:  Provided^  it  shall  appear 
to  him  probable  that  there  is  no  legal  impediment  to  such  mar- 
riage: Provided  further^  that  where  either  party  to  the  proposed 
marriage  shall  be  under  eighteen  years  of  age,  and  shall  reside 
with  the  father,  or  mother,  or  uncle,  or  aunt,  or  brother,  or  elder 
sister,  or  shall  reside  at  a  school,  or  be  an  orphan  and  reside  with 
a  guardian,  the  register  shall  not  issue  a  license  for  such  mar- 
riage until  the  consent  in  writing  of  the  relation  with  whom 
such  infant  resides,  or,  if  he  or  she  resides  at  a  school,  of  the 
person  by  whom  said  infant  was  placed  at  school,  and  under 
whose  custody  and  control  he  or  she  is,  shall  be  delivered  to  him, 
and  such  written  consent  shall  be  filed  and  preserved  by  the  reg- 
ister. 

Sec.  413  (1810).  Penalty  on  register  for  issuing  license  unlaw- 
fully.   1871''2,  c.  193,  s.  7. 

Every  register  of  deeds  who  shall  knowingly  or  without  rea- 
sonable inquiry  issue  a  license  for  the  marriage  of  any  two  per- 
sons to  which  there  is  any  lawful  impediment,  or  where  either 
of  the  persons  is  under  the  age  of  eighteen  years,  without  the 
consent  required  by  section  eighteen  hundred  and  fourteen,  shall 
forfeit  and  pay  two  hundred  dollars  to  any  person  who  shall  sue 
for  the  same. 

Begiiter  not  indictable  nnder  this  section. — A  register  of  deeds  who  issues  a 
license  for  the  marriage  of  a  female  under  the  age  of  fifteen  years  is  not 
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indictable  under  this  section.  The  statute  not  only  creates  the  offence  but 
fixes  the  fienalty  that  attaches  to  it  and  prescribes  the  method  of  enforcing  it, 
and  the  rule  of  law  is  that  wherever  a  statute  does  this,  no  other  remedy 
exists  than  the  one  expressly  given,  and  no  other  method  of  enforcement  can 
be  pursued  than  the  one  prescribed.     Snuggs,  85.541. 

Sec,  414  (1817).    Penalty  on  mininter  or  offleer  marrying  with" 
out  a  license.    1871-^2,  c,  193 9  s,  8, 

Every  minister  or  ofScer  mentioned  in  section  eighteen  hun- 
dred and  twelve,  who  shall  marry  any  couple  without  a  license 
being  first  delivered  to  him,  as  required  by  this  chapter,  or  after 
the  expiration  of  such  license,  or  who  shall  fail  to  return  such 
license  to  the  register  of  deeds  within  two  months  after  any 
marriage  celebrated  by  virtue  thereof,  with  the  certificate 
appended  thereto  duly  filled  up  and  signed,  shall  forfeit  and  pay 
two  hundred  dollars  to  any  person  who  shall  sue  therefor,  and 
shall  also  be  guilty  of  a  misdemeanor. 


MARL  BEDS. 

Sec.  415.    Marl  bedn  to  be  fenced.    1887,  c  235. 

It  shall  be  unlawful  for  any  person  to  open  any  marl  bed 
without  surrounding  it  with  a  lawful  fence:  Provided^  this  act 
shall  not  apply  to  any  person  whose  marl  bed  is  inclosed  inside 
of  his  own  enclosure. 

Any  person  who  violates  this  act  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  fined  not  exceed- 
ing fifty  dollars  or  imprisonment  not  exceeding  thirty  days  in 
the  discretion  of  the  court 


MASTER  AND  SERVANT. 

See.  416  (3119).    Persons  enticing  servant  from  employer  may 
he  sued.    1866,  c.  58.    1881,  c.  303. 

If  any  person  shall  entice,  persuade  aud  procure  any  servant 
by  indenture,   or  any  servant  who  shall  have   contracted  in 
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writing  or  orally  to  serve  his  employer,  to  unlawfully  leave  the 
service  of  his  master  or  employer;  or,  if  any  person  shall 
knowingly  and  unlawfully  harbor  and  detain,  in  his  own  service 
and  from  the  service  of  his  master  or  employer,  any  servant  who 
shall  unlawfully  leave  the  service  of  such  master  or  employer; 
then,  in  either  case,  such  person  and  servant  may  be  sued, 
singly  or  jointly,  by  the  master,  and,  on  recovery,  he  shall  have 
judgment  for  the  actual  double  value  of  the  damages  assessed. 

Sec.  4:17  (3120).    AdditionahpenaUy.    lS60-'7,  c.  124. 

In  addition  to  the  remedy  given  in  the  preceding  section 
against  the  person  and  servant -violating  the  preceding  section, 
such  person  and  servant  shall  also  pay  a  penalty  of  one  hundred 
dollars  to  any  person  suing  for  the  same,  singly  or  jointly,  one- 
half  to  his  use  and  the  other  to  the  use  of  the  poor  of  the  county 
where  the  suit  was  brought,  and  the  offender  shall  be  guilty  of  a 
misdemeanor  and  fined  not  exceeding  one  hundred  dollars  or 
imprisoned  not  exceeding  six  months. 

Servants  leaving  master's  employment. — A  servant  is  not  indictable  under  this 
statute  for  wilfully  leaving  the  employment  of  one  whom  he  had  agreed  to 
serve.  The  statute  has  reference  only  to  persons  enticing  servants  to  leave 
the  service  of  their  employer.     Daniel,  89-553. 

Tenants. — Where  a  person  agrees  to  cultivate  laud  for  another,  and,  in  addi- 
tion to  the  payment  of  the  stipulated  rent,  to  work  for  the  other  whenever  he 
can  leave  his  own  crop  and  is  needed  by  the  other,  the  relation  of  master  and 
servant  is  not  created  by  the  contract,  but  that  of  landlord  and  tenant,  and  a 
person  employing  the  tenant  is  not  guilty  of  enticing  a  servant.     Hoover, 

107-795. 

Indictment. — The  indictment  is  sufficient  if  it  alleges  a  contract  with  the  ser- 
vant, or  those  who  may  be  authorized  to  contract  on  his  behalf,  without  speci- 
fying whether  it  was  in  writing  or  oral;  nor  is  it  necessary  to  set  forth  the 
means  by  which  the  enticing  was  accomplished  where  the  words  employed  in 
the  statute  are  used  in  the  indictment  in  describing  the  offence.  Harwood, 
104-724. 

In&nts. — A  stranger  or  third  person  who  unlawfully  interferes  and  induces 
a  servant  to  leave  his  employer,  is  guilty,  though  the  servant  is  an  infant 
The  contract  is  voidable  only  at  the  election  of  the  infant,  and  cannot  be 
treated  as  a  nullity  by  third  persons.    Harwood,  104-724. 

Constitntion. — This  statute  is  not  in  conflict  with  the  constitution  because 
limited  to  laborers  and  servants.     Harwood,  104-724. 
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PareBte  not  guilty. — A  parent,  who  commands  his  minor  son,  who  has  entered 
into  the  contract  with  his  employer  without  his  parents'  consent,  to  quit  work 
and  leave  his  employer,  is  not  guilty  under  the  act     Anderson,  104-771. 


MILLS. 

Sec,  418  (1086).  Mills,  owners  of,  to  keep  up  bridges  over  ditches, 
drains  and  canals.    R,  C,  c.  34,  s.  40,    1819,  c*  94 If  s,  3, 

Every  owner  of  a  water-mill,  situated  on  any  public  road, 
and  also  every  person  whose  duty  it  is  to  keep  up  and  repair 
bridges  built  across  any  ditch,  drain  or  canal,  in  the  chapter 
entitled  *' Roads,  Ferries  and  Bridges,"  who  shall  refuse  or  neg- 
lect to  keep  up  and  repair,  or  who  shall  suffer  to  remain  out  of 
repair  for  the  space  of  ten  days,  any  bridge  which  by  law  he 
may  be  required  to  keep  up  and  repair,  shall  be  guilty  of  a 
misdemeanor. 

Indictment  must  show  how  defSandaiit  is  suliject  to  the  dnty  of  repairing. — ^An  indict- 
ment against  an  individual  for  permitting  a  public  bridge  to  become  ruinous, 
must  set  forth  how  he  became  subject  to  the  duty  of  making  repairs.  King, 
25  (3  Ired.),  411. 

A  proprietor  of  a  mill  who  cuts  a  canal  across  a  public  road,  whereby  the 
passage  along  the  highway  is  obstructed,  and  those  who  are  in  possession  of 
the  mill,  claiming  under  him  and  using  the  canal,  are  liable  to  an  indictment 
for  such  obstruction,  the  one  for  creating  and  the  other  for  continuing  the 
nuisance.  But  if  a  bridge  is  erected  over  a  canal  already  cut  neither  is  indict- 
able for  simply  suffering  the  bridge  to  be  out  of  repair.  Yarrell,  34  (12  Ired.), 
130. 

Sec.  419  (1087)*  Mills,  the  destruction  or  obstruction  of  €lanis, 
canals  or  water- channels,  connected  with  a  mill,  factory  or 
machine-works,  indict (tble.    1866,  c.  48, 

Any  person  who  shall  cut  away,  destroy  or  otherwise  injure 
.  any  dam,  or  part  thereof,  or  shall  obstruct  or  damage  any  race, 
canal  or  water-channel  erected,  opened,  used,  or  constructed,  for 
the  purpose  of  furnishing  water  for  the  operations  of  any  mill, 
factory  or  machine-works,  or  for  the  escape  of  water  therefrom, 
shall  be  liable  to  be  indicted  in  the  county  in  which  the  offence 
shall  have  been  committed;  and  upon  conviction  shall  be  fined 
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or  imprisoned,  or  both,  at  the  discretion  of  the  court,  and  shall 
also  be  liable  to  an  action  in  said  court  for  damages,  by  the  per- 
son or  company  thus  injured. 

Sec.  420  (1848).    Measurea  to  he  Fcept.    R.  €.,  c.  71.  s.  r.     1777, 
c.  121,  ft.  11.     1885,  c.  202. 

All  millers  shall  keep  in  their  mills  the  following  measures, 
namely,  a  half-bushel  and  peck  of  full  measure,  and  also  proper 
toll-dishes  for  each  measure;  and  every  owner,  by  himself  or 
servant,  keeping  any  mill,  who  shall  keep  any  false  toll-dishes, 
contrary  to  the  true  intent  and  meaning  of  this  chapter,  shall 
be  guilty  of  a  misdemeanor.  It  shall  be  lawful  for  any  miller 
to  take  toll  either  by  weight  or  measure  at  the  option  of  the 
customer  and  miller:  Provided^  that  in  no  case  shall  more  toll  be 
taken  than  is  now  allowed  by  law. 

£7idenee. — Kvideuce  that  a  mUl  owner  kept  a  measure  containing  one-sev- 
enth, and  another  one-sixth  of  a  half-bushel,  with  which  he  openly  took  toll 
of  all  customers,  is  sufficient  to  support  an  indictment  for  taking  more  toll 
than  he  had  a  right  to  take.     Perry,  50  (5  Jones),  252. 

Indictment. — An  allegation  that  the  mill  was  one  where  a  false  toll-dish  was 
used  to  exact  more  toll  than  was  lawful  is  a  sufficient  averment  that  the  mill 
was  one  used  for  grinding  wheat  and  corn,  though  that  fact  must  appear  in 
some  way  with  sufficien.t  certainty.     Perry,  50  (5  Jones),  252. 


MILITARY  COMPANIES. 

Sec.  421.    Military  lompaniea  uinst  helegally  orf/auized.     1885, 
c.  34fK 

It  shall  be  unlawful  for  any  persons  to  organize  a  military 
company,  or  drill  or  parade  under  arms  as  a  military  body, 
except  un^er  the  militia  laws  and  regulations  of  this  state;  and^ 
no  persons  shall  exercise  or  attempt  to  exercise  the  power  or 
authority  of  a  military  officer  in  this  state  unless  he  holds  a  com- 
mission from  the  Governor;  and  any  person  offending  against 
this  act  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  fined  or  imprisoned  at  the  discretion  of  the  court. 
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MINORS. 

Sec,  422,    MinorSf  enticing  frotn  tJie  state,  misdcTneanor,    1891, 
C.45, 

Any  person  who  shall  employ  and  carry  beyond  the  limits  of 
this  state  any  minor,  or  who  shall  induce  any  minor  to  go  beyond 
the  limits  of  this  state  for  the  purpose  of  employment  without 
the  consent  in  writing,  duly  authenticated,  of  the  parent,  guar- 
dian or  other  person  having  authority  over  such  minor  shall  be 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be 
fined  not  less  than  five  hundred  and  not  more  than  one  thousand 
dollars  for  each  offence. 

The  fact  of  the  employment  and  going  out  of  the  state  of  the 
minor,  or  of  the  going  out  of  the  state  by  the  minor,  at  the 
solicitation  of  the  person  for  the  purpose  of  employment,  shall 
he  prima  facie  evidence  of  knowledge  that  the  person  employed 
or  solicited  to  go  beyond  the  limits  of  the  state  is  a  minor. 


MONUMENTS. 

Sec  423  (1088),    Monuments  and  tombstones,  unlawfvl  to  de- 
face  or  remove,    J?.  C,  c,  34,  s,  102,    1840,  c.  6, 

If  any  person  shall,  unlawfully  and  on  purpose,  remove  from 
its  place  any  monument  of  marble,  stone,  brass,  wood  or  other 
material,  erected  for  the  purpose  of  designating  the  spot  where 
any  dead  body  is  interred,  or  for  the  purpose  of  preserving  and 
perpetuating  the  memory,  name,  fame,  birth,  age  or  death  of 
any  person,  whether  situated  in  or  out  of  the  common  burying 
.  ground,  or  shall  unlawfully  or  on  purpose  break  or  deface  such 
monument,  or  alter  the  letters,  marks  or  inscription  thereof,  he 
shall  be  guilty  of  a  misdemeanor. 

Indictment. — The  indictment  need  not  designate  the  name  of  the  person 
whose  tomb  has  been  defaced,  nor  is  it  necessary  to  charge  that  the  dead  body 
was  that  of  a  human  being.     Wilson,  94-1015. 
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Eridence.— Evidence  that  defendant  caused  his  employes  to  plow  up  the  ground 
and  displace  the  grave-stones,  is  sufficient  to  go  to  the  jury.     Wilson,  94-1015. 

Owner  of  land. — Where  the  owner  of  land  consents,  either  expressly  or  by 
implication,  to  the  interment  of  the  dead  bodies  on  his  land,  he  has  no  right 
afterwards  to  remove  the  bodies,  or  to  deface  or  pull  down  the  grave-stones 
and  monuments  erected.    Wilson,  94-1015. 


MORTGAGED  PROPERTY. 

8ec»424  (10S9},  Mortgaged  prapertp,  unlawful  to  dispo^  off 
sufficiency  of  indictment  and  proof,  1873-^4,  c.  31  •  1874-^5, 
e.f^5n    1883,  c.  61. 

If  any  person,  after  executing  a  chattel  mortgage,  deed  in 
trust  or  other  Hen  for  a  lawful  purpose  shall,  after  the  execution 
thereof,  make  any  disposition  of  any  personal  property  embraced 
in  such  mortgage,  deed  in  trust  or  lien,  with  intent  to  hinder, 
delay  or  defeat  the  rights  of  any  person  to  whom  or  for  whose 
benefit  such  deed  was  made,  every  person  so  offending  and  every 
person  with  a  knowledge  of  the  lien  buying  the  property 
embraced  in  any  such  deed  or  lien,  and  every  person  assisting, 
aiding  or  abetting  the  unlawful  disposition  of  such  property, 
with  intent  to  hinder,  delay  or  defeat  the  rights  of  any  person 
to  whom  or  for  whose  benefit  any  such  deed  or  lien  was  made, 
shall  be  guilty  of  a  misdemeanor,  and  punished  by  fine  or 
imprisonment,  or  both,  in  the  discretion  of  the  court. 

In  all  indictments  for  violations  of  the  said  provisions  of  this 
section,  it  shall  not  be  necessary  to  allege  or  prove  the  person 
to  whom  any  sale  or  disposition  of  said  property  was  made,  but 
proof  of  the  possession  of  the  property  embraced  in  such  chattel 
mortgage,  deed  intrust  or  lien  by  the  grantor  thereof,  after  the  exe- 
cution of  said  chattel  mortgage,  deed  in  trust  or  lien,  and  while  it  is 
in  force,  and  furtherproof  of  the  fact  that  thesheriff  or  other  officer 
charged  with  the  execution  of  said  process  cannot  after  due  dili- 
gence find  said  property  under  process  directed  to  him  for  its  seizu  re, 
for  the  satisfaction  of  such  chattel  mortgage,  deed  in  trust  or 

lien,  or  that  the  mortgagee  demanded  the  possession  thereof  of 
22 
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the  mortgagor  for  the  purpose  of  sale  to  foreclose  said  mortgage, 
deed  in  trust  or  lien,  after  the  right  to  such  foreclosure  had 
accrued,  and  that  the  mortgagor  failed  to  produce,  deliver  or 
surrender  the  same  to  the  mortgagee  for  that  purpose,  shall  be 
prima  facie  proof  of  the  fact  of  a  disposition  or  sale  of  said 
property,  by  said  grantor,  with  the  intent  to  hinder,  delay  or 
defeat  the  rights  of  the  person  to  whom  said  chattel  mortgage, 
deed  in  trust  or  lien  was  made. 

Indictment. — An  indictment  for  disposing  of  mortgaged  property,  which,  after 
giving  the  name  of  the  mortgagor  and  mortgagee,  charges  that  defendant,  a 
third  person,  sold  and  disposed  of  the  property  with  a  knowledge  of  the  lien 
and  with  intent  to  hinder,  delay  and  defeat  the  rights  of  the  mortgagee,  with- 
out charging  that  he  aided  or  abetted  the  maker  of  the  mortgage,  or  that  he 
bought  with  a  knowledge  of  the  lien,  cannot  be  sustained.     Woods,  104-898. 

The  statute  embraces  three  classes  of  offenders:  (i)  The  maker  of  the  lien 
who  shall  dispose  of  the  property  with  unlawful  intent;  (2)  those  who  buy 
w*ith  a  knowledge  of  the  lien;  and  (3)  those  who  aid  or  abet  the  unlawful  dis- 
position with  unlawful  intent.     Ibid. 

The  indictment  must  set  forth  that  the  lien  was  in  force  at  the  time  of  the 
sale,  and  must  also  state  to  whom  the  property  was  sold.     Burns,  80-376. 

Bescription. — A.  mortgage  conveyed  *'my  tobacco  crop,  to  be  grown  this  year 
on  ray  own  land,  and  to  contain  eight  acres,  including  one-third  in  the  crop 
ofG.  to  contain  not  less  than  three  acres,  and  my  one-third  interest  in  J. 's 
crop,  not  less  than  two  acres,  all  on  my  own  land  to  be  grown  this  year."  The 
evidence  was  that  the  mortgagor  held  only  a  bond  for  title  to  the  tract  of  land. 
Defendant  purchased  of  the  mortgagor  with  a  knowledge  of  the  lien :  Held^  that 
the  description  was  sufficient,  and  that  the  mortgage  embraced  all  the  crop 
mentioned  notwithstanding  the  mortgagor  held  only  a  bond  for  title,  and  that 
defendant  was  guilty.     Logan,  100-454. 

Infants.— An  indictment  for  disposing  of  mortgaged  property  cannot  be  sus- 
tained agaihst  an  infant,  since  the  alleged  disposition  amounts  to  a  disaffirm- 
ance of  the  contract.     Howard,  88-650. 

Intent— retaining  safficlent  property  to  pay  the  debt. — Where  the  disposition  of 
the  mortgaged  property  necessarily  results  in  hindering,  delaying  or  defrauding 
the  mortgagee,  it  will  be  presumed  that  the  intent  to  produce  such  result 
existed,  but  where  such  result  would  not  naturally  or  necessarily  follow,  as 
where  sufficient  property  remains  after  the  disposition  to  pay  the  debt  securcjd, 
the  intent  with  which  the  disposition  was  made  is  a  question  of  fact  to  be 
passed  on  by  the  jury.     Manning,  107-910. 

Applying  the  proceeds  of  the  whole  property  to  the  discharge  of  the  lien. — Evidence 
that  defendant  applied  the  whole  crop  mortgaged  to  the  discharge  of  his 
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landlord's  prior  lien,  is  competent  to  disprove  the  criminal  intent.     BHington 
98-749. 

Vame  of  person  receiving  property  most  be  given. — An  indictment  for  disposing 
of  mortgaged  property  which  fails  to  state  the  manner  of  disposition,  or  the 
name  of  the  person  receiving  the  property,  is  fatally  defective.  Pickens, 
79-652. 


NON-TRANSFERABLE  SCRIP. 

8ec,  42S»    Nofi'lransferahle  scrip,  unlawful  to  istwe  to  lahovevn. 
JS89,  c.  280.    189  J,  c.  45H. 

It  shall  be  unlawful  for  any  person  or  persons,  firm  or  corpo- 
ration, who  employ  laborers  by  the  day,  week  or  month,  to 
issue  in  payment  for  such  labor  any  ticket  or  tickets,  or  other 
scrip  bearing  upon  their  face  the  words  '* non-transferable,"  or 
to  issue  tickets  or  scrip  in  any  form  that  would  render  them 
void  by  transfer  from  the  person  or  persons  to  whom  issued;  but 
all  tickets  or  scrip  issued  to  laborers  for  labor  done^shall  be  paid 
to  the  person  holding  the  same  their  face  value  by  the  person 
or  persons,  firm  or  corporation  issuing  the  same.  Any  person 
or  persons,  firm  or  corporation  violating  the  provisions  of  this 
act  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  fined  not  less  than  ten  dollars  nor  more  than 
fifty  dollars  for  each  offence,  or  imprisoned  not  more  than  thirty 
davs. 


NUISANCE. 

Indictment. — An  indictment  charging  the  use  of  profane  and  vulgar  language 
on  a  certain  day  and  on  divers  other  days  in  a  public  street,  and  in  the  hearing 
and  presence  of  divers  persons  then  and  there  assembled,  and  then  and  there 
repeating  the  same  to  the  evil  example  and  common  nuisance  of  all  good 
citizens  then  and  there  assembled,  is  sufficient.     Brewington,  84-783. 

An  indictment  for  a  nuisance  by  profanely  swearing  in  a  public  place  must 
set  out  the  profane  words,  so  that  the  court  may  decide  as  to  their  quality,  and 
must  also  state  that  the  offence  w^as  committed  "in  the  presence  and  hearing 
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of  divers  persons  then  and  there  assembled,*'  and  that  "the  acts  were  so 
repeated  in  public  as  to  have  become  an  annoyance  and  inconvenience  to  the 
public."     Barham,  79-646. 

An  indictment  which  charges  that  defendant,  in  a*public  street,  "did  pro- 
fanely curse  and  swear  and  take  the  name  of  Almighty  God  in  vain,"  to  the 
common  nuisance  of  the  good  people  of  the  state  then  and  there  assembled* 
without  stating  how  loud  or  how  long  he  swore,  or  whether  he  was  heard  by 
one  or  many,  is  insufficient.     Powell,  70-67. 

An  indictment  for  swearing  and  taking  the  came  of  God  in  vain  '*  for  the 
space  of  two  hours  to  the  common  nuisance  of  all  the  citizens  of  the  state," 
is  defective  for  failure  to  charge  that  the  acts  were  so  repeated  and  so  public 
as  to  become  an  annoyance  and  inconvenience  to  the  public,  and  that  the 
swearing  was  in  the  hearing  of  p>ersons  then  and  there  assembled.  Jones,  31 
(9  Ired.),  38. 

The  indictment  must  charge  that  the  profanity  was  uttered  in  the  hearing  of 
divers  persons,  and  an  averment  that  it  was  **  to  the  common  nuisance  of  all 
the  good  citizens  of  the  state  then  and  there  assembled,"  does  not  supply  the 
omission.     Pepper,  68-259. 

Verdict. — Beating  the  drum  and  blowing  the  fife  do  not  per  se  constitute  a 
nuisance,  and  a  special  verdict  finding  that  *' some  of  the  citizens  were  dis- 
turbed by  the  noise  of  the  drums  made  by  a  procession  celebrating  emancipa- 
tion day,"  without  stating  how  many,  or  that  the  noise  became  so  inconven- 
ient and  troublesome  as  to  annoy  the  whole  community,  is  not  sufficient  to 
warrant  a  judgment  of  guilt}'.     Hughes,  72-25. 

Swearing. — The  continued  and  public  use  of  profane  oaths,  frequently  and 
boisterously  repeated,  though  on  a  single  occasion  and  but  for  the  space  of  five 
minutes,  is  indictable  as  a  public  nuisance.     Chrisp,  85-52S. 

Bmnkemiess  and  profeuiity. — Getting  drunk  on  a  single  occasion  and  using 
loud  and  profane  language  "on  or  near  the  edge  of  one  of  the  public  streets" 
of  a  town  is  not  indictable  for  a  nuisance,  if  the  persons  assembled  were  not 
thereby  annoyed  or  disturbed.     DeBerry,  27  (5  Ised.),  371. 

Hill-dam. — To  render  a  mill-dam  and  pond  a  nuisance,  and  those  who  main- 
tain it  indictable  therefor,  it  must  be  made  apparent  that  the  whole  community, 
not  every  individual,  but  the  community  generally,  is  injuriously  affiscted 
thereby.     Holman,  104-861. 

If  the  dam  and  pond  are  the  proximate  cause  of  the  nuisance,  those  who 
maintain  it  are  guilty,  though  such  nuisance  is  aggravated  by  other  causes 
which  the  owners  did  not  produce,  and  over  which  they  had  no  control.     lb. 

If  the  nuisance  is  entirely  the  result  of  agencies  and  causes  for  which  the 
owners  are  not  responsible,  operating  upon  the  dam  and  pond  and  infecting 
them  with  pernicious  qualities,  those  who  maintain  them  are  not  liable  crimi- 
nally,   lb. 

Evidence  of  the  condition  of  the  pond  and  adjacent  lands  prior  to  the  indict- 
ment is  competent.    lb. 
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OBSCENE  LITERATURE. 

8€c»  4^26*    Obscene  literature,  indictable  to  exhibit, publish  or  sell* 
1885,  c  125. 

Any  person  exhibiting  for  the  purpose  of  gain,  lending  for 
hire  or  otherwise  publishing  or  selling  for  the  purpose  of  gain,  or 
exhibiting  in  any  school,  college  or  other  institution  of  learning, 
or  having  in  his  possession  for  the  purpose  of  sale  or  distribu- 
tion, any  obscene  book,  paper,  writing,  print,  drawing  or  other 
representation,  shall  be  guilty  of  a  misdemeanor. 


OFFICERS. 

Sec.  427  (1090),  Officers  failing  to  discharge  their  duties,  tnay 
be  indicted  and  removed  from  office.  M.  C,  c.  34,  s.  119. 
1777fC.115,s.4. 

If  any  clerk,  sheriff,  justice  of  the  peace,  or  any  other  officer, 
who  is  required,  in  entering  upon  his  office,  to  take  an  oath  of 
office,  shall  wilfully  omit,  neglect  or  refuse  to  discharge  any  of 
the  duties  of  his  office,  for  default  whereof  it  is  not  elsewhere 
provided  that  he  shall  be  indicted,  the  clerk  or  other  officer  so 
offending  shall  be  guilty  of  a  misdemeanor.  And  if  it  shall  be 
proved,  that  any  such  officer,  after  his  qualification,  shall  have 
violated  his  said  oath,  and  willingly  and  corruptly  have  done 
anything  contrary  to  the  true  intent  and  meaning  thereof,  such 
officer  shall  be  guilty  of  misbehaviour  in  office,  and  shall  be 
punished  by  removal  therefrom  under  the  sentence  of  the  court 
as  a  part  of  the  punishment  for  the  offence;  and  shall  also  be 
fined  and  imprisoned,  in  the  discretion  of  the  court.  • 

Who  is  an  offlcer  de  fiicto. — An  officer  de  facto  is  one  whose  acts,  though  not 
those  of  a  lawful  officer,  the  law,  upon  principles  of  policy  and  justice,  wiU 
bold  Talid,  so  far  as  they  involve  the  interests  of  the  public  and  third  persons, 
where  the  duties  of  the  office  were  exercised:  (i)  Without  a  known  appoint- 
ment or  election,  but  under  such  circumstances  of  reputation  or  acquiescence 
as  were  calculated  to  induce  people,  without  inquiry,  to  submit  to  or  invoke 
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his  action,  supposing  him  to  be  the  officer  he  assumed  to  be;  (2)  under  color 
of  a  known  and  valid  appointment  or  election,  but  where  the  officer  failed  to 
conform  to  some  precedent  requirement  or  condition,  such  as  taking  the  oath, 
giving  a  bond,  or  the  like;  (3)  under  color  of  a  known  election  or  appointment, 
void  because  there  was  a  want  of  power  in  the  electing  or  appointing  body,  or 
by  reason  of  some  defect  or  irregularity  in  its  exercise,  such  as  ineligibility » 
want  of  power  or  defect  being  unknown  to  the  public;  (4)  under  color  of  an 
election  or  appointment,  by  or  pursuant  to  a  public  unconstitutional  law  before 
the  same  is  adjudged  to  be  such.     Lewis,  107-967. 

■ 

Beglstrar  of  an  electiOB  reftising  to  allow  a  voter  to  register. — A  registrar  of  an 
election  who  refuses  to  allow  a  voter  to  register,  on  the  ground  that  the  town 
charter  under  which  such  registrar  is  acting  requires  the  payment  of  all  taxes 
due  the  city  as  a  qualification  for  voters,  and  that  such  voter  has  not  paid  his 
town  taxes,  cannot  be  convicted  under  this  section,  though  that  part  of  the 
charter  which  requires  the  payment  of  town  taxes  as  a  qualification  for  voters 
may  be  unconstitutional)  since  nothing  can  be  inferred  against  him  for  assum- 
ing that  the  charter  is  valid.     Powers,  75-281. 

When  offleers  indictable. — An  officer  who  has  to  exercise  his  judgment  or  dis- 
cretion is  not  lia))le  criminally  for  any  error  which  he  commits,  provided  he 
mcts  honestly;  but  any  officer,  whether  judicial  or  ministerial,  who  acts  cor- 
ruptly is  responsible,  both  civilly  and  criminally,  whether  he  acts  under  the 
law  or  without  the  law.     Powers,  75-281. 

Bagiiter  of  deedSy  marriage  license. — A  register  of  deeds  is  not  indictable  for 
issuing  a  marriage  license  for  a  female  of  the  age  of  fifteen  years  without  her 
father's  consent  in  writing.  The  Code,  {  1816,  giving  a  penalty  for  such  offence, 
prescribes  the  only  mode  of  proceeding,  which  excludes  that  by  indictment. 
Snuggs,  85-541. 

Indictment — what  the  statute  embraces. — An  indictment  against  a  register  of 
deeds  for  issuing  a  marriage  license  for  a  female  under  fifteen  years  of  age 
without  the  written  consent  of  her  father,  cannot  be  sustained  under  this  sec- 
tion, since  the  section  embraces  acts  of  omission  only,  and  does  not  extend  to 
every  illegal  act  done  by  virtue  of  office.    Snuggs,  85-541. 

Overseer  of  the  poor. — An  overseer  of  the  poor  is  a  public  officer  and  liable  to 
indictment  for  neglect  of  his  duties  or  abuse  of  his  powers.     Hawkins,  77-494. 

An  indictment  against  an  overseer  of  the  poor  for  failure  to  provide  ade- 
quate support  for  the  paupers  in  his  charge  is  fatally  defective  if  it  fails  to  set 
out  the  names  of'such  paupers  or  state  that  their  names  are  unknown. 
Hawkins,  77-494. 

Indictment. — An  indictment  under  this  section  must  allege  that  the  officer 
was  required  by  law  to  take  an  oath  of  office  before  entering  upon  the  dis- 
charge of  his  official  duties.     Pritchard,  107-921. 
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Clerks  superior  court,  embesslement.— This  statute  does  not  embrace  the  case 
of  a  clerk  of  the  superior  court  charged  with  the  embezzlement  of  money 
paid  him  by  an  administrator  for  one  of  the  distributees  of  an  estate.  Con- 
nelly, 104-794. 

CLERKS  SUPSRIOB  COUBT. 

Sec*  428  (79),    Benaltf/  for  acting  without  quaHfying.    B.   C.»  r. 
19,  8.  10.    1777,  c.  115,  8ff.  4,  01.    1827,  c.  9,  s.  5. 

If  any  clerk  shall  enter  on  the  duties  of  his  office,  before  he 
executes  and  delivers  to  the  authority  entitled  to  receive  the 
same,  the  bond  required  by  law,  he  shall  be  guilty  of  a  misde- 
meanor. 

See.  429.  (81).    To  receive  official  papers,  d^c.    C.  C.  P.,  s.  142. 

Immediately  after  he  shall  have  given  bond  and  qualified  as 
aforesaid,  he  shall  receive  from  the  late  clerk  of  the  superior 
court  all  the  records,  books,  papers,  moneys  and  property  of  his 
office,  and  give  receipts  for  the  same,  and  if  ally  clerk  shall 
refuse,  or  fail  within  a  reasonable  time  after  demand  to  deliver 
such  records,  books,  papers,  moneys  and  property,  he  shall  be 
liable  on  his  official  bond  for  the  value  thereof,  and  be  guilty  of 
a  misdemeanor. 

Sec  430  (88).    Solicitor  to  examine  records.    C.  C.  P.,  8. 147* 

At  every  regular  term  of  the  superior  court,  the  solicitor  for 
the  judicial  district  shall  inspect  the  office  of  the  clerk  and  report 
to  the^  court  in  writing.  If  any  clerk,  after  being  furnished 
with  the  necessary  books,  shall  fail  to  keep  them  up  as  required 
by  law,  he  shall  be  guilty  of  a  misdemeanor,  and  the  solicitor 
shall  cause  him  to  be  prosecuted  for  the  same.  If  any  solicitor 
shall  fail  or  neglect  to  perform  the  duty  hereby  imposed  on  him, 
he  shall  be  liable  to  a  penalty  of  five  hundred  dollars  to  any  per- 
son who  shall  sue  for  the  same. 

Sec.  431  (713).    Clerk  to  publish  an  annual  statement,    1808 9  e. 
2O9  s.  19. 

The  clerk  shall  annually,  on  or  within  five  days  next  before 
the  first  Monday  of  December,  make  out  and  certify,  and  cause 
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to  be  posted  at  the  court-house,  and  published  in  a  newspaper 
printed  in  the  county,  if  there  be  one,  for  at  least  four  weeks,  a 
statement  for  the  preceding  year,  showing: 

(i)  The  amount,  items  and  nature  of  all  compensation  audited 
by  the  board  to  the  members  thereof  severally; 

(2)  The  number  of  days  the  board  was  in  session,  and  the  dis- 
tance traveled  by  the  members  respectively  in  attending  the 
same;  ry 

(3)  Whether  any  unverified  accounts  were  audited,  and  if  any, 
how  much  and  for  what. 

Sec,  432  (714),    Neglect  of  clerk  to  publish  »f ate tnent  a  misde^ 
meanor.    1868,  c.  20f  «•  20, 

Any  clerk  who  intentionally  neglects  to  post  and  publish  the 
statement  required  by  the  preceding  section,  or  knowingly  posts 
and  publishes  a  false  statement,  shall  be  guilty  of  a  misde- 
meanor. ' 

Sec,  4'iH  (705),    Failure  of  clerk  or  other  officer  to  perform  rc- 
quiretnents  of  this  Code  a  tnindemeanor,    1879,  c,  SW,  8,  6, 

If  any  clerk,  justice  of  the  peace,  sheriff,  register  of  deeds, 
constable,  commissioner,  county  treasurer,  or  other  county  offi- 
cer, shall  neglect  to  perform  any  of  the  requirements  of  this 
Code,  he  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  fined  or  imprisoned,  in  the  discretion  of  the  court. 

Eridence — prMumption. — Where  a  clerk  of  the  superior  court  is  indicted  for 
failure  to  pay  over  a  license  tax,  and  the  failure  to  pay  is  admitted,  the  law 
raises  a  presumption  that  such  failure  is  wilful^  and  it  is  incumbent  on  defend- 
ant to  rebut  the  presumption.     Heaton,  77-505. 

Sec,  434,    Clerks  to  make  annual  report  of  funds  in  their  hands. 
1891,  c.  580. 

Clerks  of  the  superior  courts  shall  make  an  annual  report  of 
all  public  funds  which  may  be  in  their  hands  on  the  first  Mon- 
day in  December  of  each  and  every  year,  or  oftener  if  required 
by  order  of  the  board  of  commissioners  or  any  other  lawful 
authority,  which  report  shall  include  a  statement  of  all  funds 
in  the  hands  of  said  clerks  by  virtue  or  color  of  their  office,  and 
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which  may  belong  to  persons  or  corporations.  The  said  report 
shall  be  made  to  the  board  of  county  commissioners  and  shall 
be  addressed  to  the  chairman  thereof,  and  the  said  report  shall 
give  an  itemized  statement  of  said  funds  so  held,  with  the  date 
and  source  from  which  it  was  received,  and  the  person  to  whom 
due,  how  invested  and  where,  and  in  whose  name  deposited, 
giving  the  date  of  any  certificate  of  deposit,  or  other  evidence  of 
investhient  of  said  fund,  and  the  rate  of  interest  the  same  is 
drawing,  and  said  report  shall  be  subscribed  and  verified  by  the 
oath  of  the  party  making  the  same  before  any  person  allowed  to 
administer  oaths.  Any  clerk  who  shall  fail  to  make  said  report, 
or  shall  wilfully  and  falsely  swear  to  the  same  shall  be  guilty 
of  a  misdemeanor. 

See,  43S  (123).    Punishment  of  the  clerk  of  the  superior  court  on 
conviction  of  an  infan^ous  crime.    1868^^9,  e.  201,  s.  53. 

Upon  the  conviction  of  any  clerk  of  the  superior  court  of  an 
infamous  crime,  or  of  corruption  and  malpractice  in  office,  he 
shall  be  removed  from  office,  and  he  shall  be  disqualified  from 
holding  or  enjoying  any  office  of  honor,  trust  or  profit  under 
this  state. 

Forfeiture  of  offlce,  how  enforced. — The  forfeiture  of  office  cannot  be  enforced 
by  a  judgment  upon  conviction  in  a  criminal  action,  but  can  only  be  enforced 
by  a  proceeding  in  the  nature  of  a  quo  ivarranto.    Norman,  82-687. 

Sec.  436  (3740).    Clerks  required  to  keep  posted  the  fee  bill. 

Every  clerk  shall  keep  posted  in  his  office  the  fee  bill  for  pub- 
lic inspection  and  reference,  in  some  conspicuous  place,  under  a 
penalty  of  one  hundred  dollars  for  such  neglect,  to  be  paid  to 
any  person  who  will  sue  for  the  same;  and  shall  also  be  guilty 
of  a  misdemeanor. 

See.  437.    Criminal  court  clerks  to  furnish  list  of  fines  to  board 
of  educ€UUm.    1889 » c  199,  s.  38. 

The  clerks  of  all  criminal  courts  shall  furnish,  immediately 
upon  the  close  of  the  term,  to  the  board  of  education  of  the 
county  a  detailed  statement  of  fines,   forfeitures  and  penalties 
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which  go  to  the  school  fund  that  have  been  imposed  or  whidi 
have  accrued  during  the  terms.  Any  clerk  failing  to  comply 
with  the  duties  herein  prescribed  shall  be  guilty  of  a  misde- 
meanor, and  shall,  upon  conviction,  be  fined  or  imprisoned  at 
the  discretion  of  the  court. 

COUVTT  COKMISSIOVESS. 

See.  438   (711)»    Neglect  of   duty  by  cotntnissianer  a  tnisde^ 
meanor.    1868,  c.  20, 8. 17 ^ 

Any  commissioner  who  shall  neglect  to  perform  any  duty 
required  of  him  by  law  as  a  member  of  the  board,  shall  be 
guilty  of  a  misdemeanor,  and  shall  also  be  liable  to  a  penalty  of 
two  hundred  dollars  for  each  offence,  to  be  paid  to  any  person 
who  shall  sue  for  the  same. 

See.  439    (1879).    Commissioner's  Habiiity  as  surety,  when. 
18e9''70,  c.  169,  s.  6. 

Every  commissioner  who  approves  an  official  bond,  which 
he  knows  or  believes  to  be  insufficient  in  the  penal  sum,  or  in 
the  security  thereof,  shall  be  liable  as  if  he  were  a  surety  thereto, 
and  may  be  sued  accordingly  by  any  person  having  a  cause  of 
action  on  said  bond. 

Sec.  440  (1880).  Commissioner  also  liable  to  indictment.  1869^ 
'70,  e.  169,  s.  7. 

Every  commissioner  liable  as  in  the  last  section  prescribed 
shall  be  moreover  liable  to  a  criminal  action,  and,  on  conviction, 
shall  be  removed  from  office  and  forever  disqualified  from  hold- 
ing or  enjoying  any  office  of  honor,  trust  or  profit  under  the 
state. 

See.  441  (1881).    Record  of  the  board  conclusive  evidence  of  the 
facts  stated  therein.    1869-^70,  c.  169,  s.  8. 

In  all  actions  under  the  two  preceding  sections,  a  copy  of  the 
proceedings  of  the  board  of  commissioners  in  the  particular 
cise,  certified  by  their  clerk  under  his  hand  and  seal  of  the 
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county,  shall  be  conclusive  evidence  of  the  facts  in  such  record 
alleged  and  set  forth,  but  any  commissioner  may  cause  his  writ- 
ten dissent  to  be  entered  on  the  records  of  the  board. 

SHSBIFFS  AJSTD  COHSTABLES. 

See.  442  (1112).  Sheriffs,  constables  or  other  officers  failing  to 
execute  process,  making  a  false  return  f  hereon,  or  refusing  to 
discharge  any  otlier  duties,  indictable*  R,  C,  c»  34^  s,  IIS, 
1818,  c.  980,  s.  3.    1827 f  c.  $0,  s.  4. 

Any  sherifiF,  constable  or  other  officer,  whether  state  or  munici- 
pal, refusing  or  neglecting  to  return  any  precept,  notice  or 
process,  to  him  tendered  or  delivered,  which  it  is  his  duty  to 
execute,  or  making  a  false  return  thereon;  or  any  person  who 
shall  presume  to  act  as  any  such  officer,  not  being  by  law 
authorized  so  to  do,  shall  forfeit  and  pay  to  any  one  who  will 
sue  for  the  same  one  hundred  dollars,  and  shall  moreover  be 
guilty  of  a  misdemeanor. 

Hailing  process. — Proof  that  a  writ  was  directed  by  the  clerk  to  the  sheriff  of 
another  county,  and  mailed  in  dne  time  to  reach  him  in  the  regular  course 
of  the  mail,  is  sufficient  to  authorize  the  entering  of  a  judgment  for  an  amerce- 
ment, nisit  if  there  be  no  return  of  the  process.    Latham,  51  (6  Jones),  233. 

Failure  to  execvte. — A  constable  who  neglects  or  refuses  to  execute  criminal 
process  lawfully  issued  and  placed  in  his  hands  is  indictable.  Ferguson, 
76-197, 

Betnm  made  by  deputy. ~ A  sherifif  may  be  indicted  for  a  false  return  made  by 
his  deputy.    Johnston,  2(1  Hay.),  338. 

Sec*  443  (1179).  Sheriff  to  indorse  on  process  and  subpoenas 
day  of  receipt  and  execution.    It,  C,  c.  35.  s.  10.    1850,  c.  57* 

Every  sheriff  shall  indorse  on  all  process  and  subpoenas 
issuing  in  criminal  cases,  whether  for  the  state  or  defendant, 
the  day  when  such  process  and  subpoenas  came  to  hand,  and 
also  the  day  of  their  execution;  and  on  failure  of  any  sheriff  to 
perform  either  of  said  duties,  he  shall  forfeit  and  pay  the  sum 
of  ten  dollars  for  every  case  of  neglect,  to  be  recovered  for  the 
use  of  the  state,  in  the  same  manner  as  forfeitures  are  recovered 
against  sheriffs  by  parties  in  civil  suits,  for  failure  to  make  due 
return  of  process  delivered  to  them.  ' 
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Bee*  444  (5 10 J.    lAabUUy  of  officer  tmiking  ievy,  refuHng,  or 
neglecting  1o  lay  off  homestead,    ISOS-'Of  c.  137 9  e.  17* 

Any  oflBcer  making  a  levy,  who  shall  refuse  or  neglect  to 
summon  and  qualify  appraisers  as  heretofore  provided,  or  who 
shall  fail  to  make  due  return  of  their  proceedings,  or  who  shall 
levy  upon  the  homestead  set  off  by  said  appraisers  or  assessors, 
(as  the  case  may  be)  except  as  herein  provided,  shall  be  liable 
to  indictment  for  a  misdemeanor,  and  he  and  his  sureties  shall 
be  liable  tJ  the  owner  of  said  homestead  for  all  costs  and  dam- 
ages in  a  civil  action. 

Sccm  445.    Slieriffs  may  administer  oath  when  Justified  bond 
required.    18S9,  c.  529. 

In  all  cases  where  the  law  requires  a  sheriff  to  take  justified 
bond,  the  said  sheriff  is  hereby  authorized  to  administer  oaths 
in  such  cases. 

Sec.  446  (2092).  Publication  of  delinquent  tax^payers  required. 
1870-7,  c  78,  ss.  1,  2^  3. 

Whenever  any  sheriff  or  tax-collector  shall  be  credited  on  set- 
tlement with  any  tax  or  taxes,  by  him  returned  as  insolvent, 
dead  or  removed,  he  shall  forthwith  make  publication  at  the 
court-house  door,  and  at  least  one  public  place  in  each  and  every 
township  in  his  county,  of  a  complete  list  of  the  names  of  such 
insolvent,  dead  or  removed  delinquents,  with  the  amount  of  the 
tax  due  from  each,  and  the  sum  total  so  credited.  Such  list,  by 
order  of  the  board  of  commissioners,  may  also  be  published  in 
any  newspaper  printed  in  the  county;  in  which  case,  the  expense 
of  the  advertisement,  for  such  time  as  may  be  directed,  shall  be 
paid  by  the  county.  Any  sheriff,  or  tax-collector  failing  to  com- 
ply with  the  provisions  of  this  section,  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction,  shall  be  fined  not  less  than  ten, 
nor  more  than  one  hundred  dollars. 

See.  447  (3432).    Within  what  time  sheriff  shall  send  convict, to 
the  penitentiary.    1809'''70,  c.  180,  s.  3. 

The  sheriff,  having  in  charge  any  prisoners  sentenced  to  the 
penitentiary,  shall  proceed  to  send  the  same  to  the  penitentiary 
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or  place  of  assignment,  within  five  days  after  the  adjournment  of 
the  court  at  which  they  were  sentenced:  Provided^  no  appeal  has 
been  taken. 

Sec.  44:8(34:i5),  Compensation  fo  tiheriffsfor  conveying  convicts 
to  petiitentiary.    1874'*S,c»  lOTf  8.  J. 

The  sheriffs  of  the  several  counties  shall  be  allowed  two  dol- 
lars per  day,  and  actual  necessary  expenses  for  conveying  con- 
victs to  the  penitentiary  or  place  of  assignment;  also  one  dollar 
per  day  and  actual  necessary  expenses  for  each  guard,  not  to 
exceed  one  guard  for  every  three  prisoners,  as  the  sheriff  upon 
afl5davit  before  the  clerk  of  the  superior  court  of  his  county 
shall  swear  to  be  necessary  for  the  safe  conveyance  of  said  convicts. 

Sec.  449  (3430).  Sheriff  to  be  paid  by  sta^e  treasurer  on  warrant 
ofandUor.    1874''5f  c.  107 9  »-  2. 

Upon  filing  such  affidavit  with  the  auditor,  together  with  a 

fully  itemized  account,  to  be  sworn  to  before  the  auditor,  of  thef 

number  of  days  requisite  for  coming  and  returning,  and  of  the 

actual  expenses  for  conveying  said  convicts,  and  of  the  guard 

nec;essary  for  their  safe  keeping,  the  auditor  shall  be  required  to 

audit  such  verified  claims  of  the  sheriff,  and  the  treasurer  to  pay 

all  such  warrants  properly  drawn  upon  him  out  of  any  moneys 

in  the  treasury  not  otherwise  appropriated. 

Sec.  450  (3437).  Sheriff  to  file  copy  of  verified  ar count  with  the 
board  of  commissioners  of  his  county.    1874^%'$,  c.  107 9  s.  3, 

The  sherifiF  shall  file  with  the  board  of  commissioners  of  his 
county  a  copy  of  his  affidavit  as  to  necessary  guard,  together 
with  a  copy  of  his  itemized  account  of  expenses,  both  certified 
to  by  the  auditor  as  true  copies  of  those  on  file  in  his  office,  or 
be  guilty  of  a  misdemeanor. 

JAILER. 

Sec.  45 1  (3403).  Prisoners  may  buy  necessaries;  penalty  on 
jailers  for  injuring  prisoners,  li.  C,  c,  87,  s.  8.  1795,  c. 
433,  s.  6. 

Prisoners  shall  be  allowed  to  purchase  and  procure  such  neces- 
saries, in  addition  to  the  diet  furnished  by  the  jailer,  as  they 
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may  think  proper;  and  to  provide  their  own  bedding,  linen  and 
clothing  without  paying  any  perquisite  to  the  jailer  for  such 
indulgence;  and  if  the  keeper  of  a  jail  shall  do,  or  cause  to  be 
done,  any  wrong  or  injury  to  the  prisoners  committed  to  his  cus- 
tody, contrary  to  this  chapter,  he  shall  not  only  pay  treble  dam- 
ages to  the  person  injured,  but  shall  be  guilty  of  a  misde- 
meanor. 

Sec.  452  (S^71)'  JPriftoners  to  be  confined  in  proper  apartment h; 
penally  for  confining  €tf  her  wise,  R.  C»,e.  87,8,  16»  1795,  c, 
4:i3, 8.4.  ' 

The  sheriff  or  jailer  shall  confine  those  committed  to  his  cus- 
tody in  the  apartment,  provided  and  designated  by  law  for  per- 
sons of  the  description  of  the  prisoner,  and  if  a  sheriff  or  jailer, 
wantonly  or  unnecessarily  otherwise  confine  prisoners  in  his  cus- 
tody, it  shall  be  a  misdemeanor  in  office. 

Sec.  45S  (3456).  Keepers  of  jails  to  receive  and  keep  prisoners 
€if  United  States;  fees  same  as  for  state  prisoners.  R.  C,  c. 
87,  s.  1.    1700,c.S22,ss.l,2. 

When  a  prisoner  shall  be  delivered  to  the  keeper  of  any  jail 
by  the  authority  of  the  United  States,  such  keeper  shall  receive 
the  prisoner  and  commit  him  accordingly,  and  every  keeper, of 
a  jail  refusing  or  neglecting  to  take  possession  of  a  prisoner 
delivered. to  him  by  the  authority  aforesaid,  shall  be  subject  to 
the  same  pains  and  penalties  as  for  neglect  or  refusal  to  commit 
any  prisoner  delivered  to  him  under  the  authority  of  the  state. 
And  the  allowance  for  the  maintenance  of  any  prisoner  commit- 
ted as  aforesaid,  shall  be  equal  to  that  made  for  prisoners  com- 
mitted under  the  authority  of  the  state. 

OFFICEBS-^aEVERALLT. 

Sec,  454.  Officer,  resistance  to  or  refusal  to  aid  misdemeanor. 
1889,  c.  51. 

Any  person  who  wilfully  and  unlawfully  resists,  delays  or 
obstructs  a  public  officer  in  discharging  or  attempting  to  dis- 
charge a  duty  of  his  office  shall  be  guilty  of  a  misdemeanor. 
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Any  person  who,  after  having  been  lawfully  commanded  to 
aid  an  officer  in  arresting  any  person,  or  in  retaking  any  person 
who  has  escaped  from  legal  custody,  or  in  executing  any  legal 
process,  wilfully  neglects  or  refuses  to  aid  such  officers  shall  be 
guilty  of  a  misdemeanor. 

Indictment — nl^oinder. — An  indictment  contained  two  counts,  the  first 
against  one  defendant  for  obstructing  an  officer  in  the  discharge  of  his  duty, 
and  the  second  against  three  other  persons  for  refusing  to  aid  the  officer. 
There  was  a  verdict  of  not  guilty  on  the  first  count,  but  guilty  on  the  second, 
and  the  defendants  named  in  the  second  count  moved  in  arrest  of  judgment 
\)ecause  of  misjoinder  in  the  counts:  Held^  that  if  the  objection  had  been 
made  in  apt  time  it  might  have  been  g9od,  unless  the  state  had  entered  a  nol 
pros,  as  to  one  count,  but  it  came  too  late  after  verdict.     Perdue,  107-853. 

It  is  not  necessary  that  <in  indictment,  under  this  statute  or  at  common  law, 
for  resisting  an  officer,  should  set  out  the  warrant  or  the  name  of  the  person 
the  officer  was  attempting  to  arrest  when  resisted.     Dunn,  109—. 

See.  455  il882h    Benalty  on  officers  acting  withoiU  giving  bond. 
1869'*70,  €,  169,  ».  9.    B.  C,  c.  78,  8.  8. 

Every  person  or  officer  of  whom  an  official  bond  is  required, 
who  shall  presume  to  discharge  any  duty  of  his  office  before 
executing  such  bond  in  the  manner  prescribed  by  law,  is  liable 
to  a  forfeiture  of  five  hundred  dollars  to  the  use  of  the  state  for 
each  attempt  so  to  exercise  his  office,  and  is  moreover  liable  to  a 
criminal  action,  and  upon  conviction  shall  be  ejected  from  office 
and  be  forever  disqualified  from  holding  or  enjoying  any  office 
of  honor,  trust  or  profit  under  this  state. 

Sec.  456  i517h    Jjiability  of  officer,  tippraiser  or  assessor  con- 
sjHring  with  debtor.    1868'''9,  e.  137,  s.  18. 

Any  officer,  appraiser  or  assessor  (as  the  case  may  be),  who 
shall  wilfully  or  corruptly  conspire  with  any  judgment  debtor 
or  other  appraiser  or  assessor  (as  the  case  may  be),  to  under- 
value the  homestead  or  personal  property  exemption  of  such 
debtor,  or  shall  assign  false  metes  and  bounds,  or  make  or  pro- 
cure to  be  made  a  false  and  fraudulent  return  thereof,  shall  be 
liable  to  indictment  for  a  misdemeanor,  and  shall  be  answerable 
to  the  judgment  creditor  for  all  costs  and  damages  in  a  civil  action. 
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Sec,  457  (518).  Liability  of  officer,  appraiser  or  aMensor  con^ 
spiring  with  creditor.    1868-^9,  c.  137 f  s.  19. 

Any  officer,  appraiser  or  assessor  who  shall  wilfully  or  cor- 
ruptly conspire  with  any  judgment  creditor,  or  other  appraiser 
or  assessor,  to  overvalue  the  homestead  or  personal  property 
exemption  of  any  debtor  or  applicant,  or  shall  assign  false 
metes  and  boundaries,  or  make,  or  procure  to  be  made,  false 
and  fraudulent  returns  thereof,  shall  be  liable  to  indictment  for 
a  misdemeanor,  and  shall  be  answerable  to  the  party  injured  for 
all  costs  and  damages  in  a  civil  action. 

1 

Sec.  458 (WOO).  County  claims;  speculation  in,  intHctahle. 
18(i8''9,  c.  200. 

If  any  clerk,  sheriff,  register  of  deeds,  county  treasurer,  or 
other  county,  city,  town  or  state  officer  shall  engage  in  the 
purchasing  of  any  countj^,  city,  town  or-  state  claim  at  a  less 
price  than  its  full  and  true  value,  or  at  any  rate  of  discount 
thereon,  or  be  interested  in  any  speculation  in  any  such  claims, 
he  shall  be  guilty  of  a  misdemeanor,  and  fined  or  imprisoned, 
and  also  shall  be  liable  to  removal  from  office  at  the  discretion 
of  the  court. 

Sec.  459  (1011),  Directors^  commissioners  and  other  public 
officers  forbidden  to  become  contractors.  R.  C,  c.  34 ,  s.  38. 
1825,  c.  1209.    1826,  c.  29. 

No  person,  appointed  or  elected  a  commissioner  or  director  to 
discharge  any  trust  wherein  the  state  or  any  county,  city  or 
town  may  be  in  any  manner  interested,  shall  become  an  under- 
taker, or  make  any  contract  for  his  own  benefit  under  such 
authority,  or  be  in  any  manner  concerned  or  interested  in 
making  such  contract,  or  in  the  profits  thereof,  either  privately 
or  openly,  singly  or  jointly  with  another;  and  any  person  so 
offending  shall  be  guilty  of  a  misdemeanor. 

Sec.  460  (2713).  Violence  against  officers  of  election  for  the 
purpose  of  breaking  up  election.    H.  C,  c.  34,  s.  37* 

Any  person  who,  by  force  and  violence,  shall  break  up  or 
stay  any  election,  by  assaulting  the  officers  thereof,  or  depriving 
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them  of  the  ballot  boxes,  or  by  any  other  means,  his  aiders  and 
abettors,  shall  be  guilty  of  a  misdemeanor,  and  imprisoned 
three  months,  and  pay  such  fine  as  the  court  shall  adjudge,  not 
exceeding  one  hundred  dollars. 

Sec.  461  (2707  )•  Benalty  on  officers  for  non -per forma  nee  of 
duty  in  regard  to  elections*  B.  C,  c.  34^  s»  1S»  1871^*2,  c. 
185,  8.  29.    1876,  c.  275,  J».  38. 

Any  registrar  or  judge  of  election,  or  any  county  canvasser  or 
commissioner,  register  of  deeds,  clerk  or  sheriflf,  failing  or  neg- 
lecting to  make  the*»returns  and  perform  the  duties  required  of 
him,  shall  be  fined  not  less  than  five  hundred  nor  more  than  one 
thousand  dollars,  or  imprisoned  not  more  than  six  nor  less  than 
two  mouths,  at  the  discretion  of  the  court;  and  every  such  offi- 
cer for  every  such  offence  shall  forfeit  and  pay  the  sum  of  five 
hundred  dollars,  to  be  recovered  in  the  name  and  to  the  use  of 
the  state,  on  motion  of  the  attorney-general  in  the  superior  court 
of  Wake  county,  ten  days'  previous  notice  in  writing;  of  such 
intended  motion  having  been  given  to  such  ofl[icer  by  the  secre- 
tary of  state.  The  proceeding  thereon  shall  be  summary,  and 
if  any  matter  of  fact  shall  be  in  issue,  the  same  shall  be  tried  at 
the  first  term;  and  on  such  trial,  or  for  any  other  purpose  in  the 
prosecution  of  such  motion  to  judgment,  the  certificate  of  the 
secretary  of  state,  or  of  the  governor,  as  the  case  may  be,  of  the 
particular  default  on  which  the  motion  is  founded,  shall  be 
received  as  competent  prima  facie  evidence  to  prove  the  same. 

See.  462  (2708).  Wilful  or  malicious  neglect  of  officers  to  jyer^ 
for^n  their  duties.    B.  C,  c.  34,  s.  114. 

If  any  sheriff,  or  returning  officer  whatever,  shall  wilfully,  or 
of  malice,  neglect  to  perform  any  duty,  act,  matter  or  thing, 
required  or  directed,  in  the  time,  manner  and  form  in  which 
such  duty,  act,  matter  or  thing  is  required  to  be  performed  in 
relation  to  the  election  and  returns  thereof,  of  the  governor,  of 
representatives  in  congress,  of  justices  of  the  supreme  court,  of 
judges  of  the  superior  court,  of  solicitors,  or  of  the  electors  of 
president  and  vice-president  of  the  United  States,  the  person  so 
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offending  shall  be  guilty  of  a  felony,  and  fined  not  less  than  one 
thousand  nor  more  than  five  thousand  dollars,'  and  be  impris- 
oned not  less  than  one  nor  more  than  three  years;  and  shall  be 
disabled  from  holding  any  office  of  profit  or  trust  under  the 
authority  of  the  state. 

Befkuing  to  allow  a  TOter  to  register. — A  registrar  of  an  election  who  refuses  to 
aUowa  voterto  register,  on  the  ground  that  the  town  charter  under  which  such 
registrar  is  acting  requires  the  payment  of  aU  taxes  due  the  city  as  a  qualifica- 
tion for  voters,  and  that  such  voter  has  not  paid  his  town  taxes,  cannot  be  con- 
victed, though  that  part  of  the  charter  which  requires  the  pa3'ment  of  town 
taxes  as  a  qualification  for  voters  may  be  unconstitirtional,  since  nothing  can 
be  inferred  against  him  for  assuming  that  the  charter  is  valid.   Powers,  75-2S1. 

Sec,  403  (1119),    Treasurer  of  the  Htate,  fraudulent  entries  and 
statements  bt/r  a  misdemeanor.    If,  C,  c,  34,  s,  6S, 

If  the  treasurer  of  the  state  shall  wittingly  or  falsely  make,. 
or  cause  to  be  made,  any  false  entry  or  charge  in  any  book  kept 
by  him  as  treasurer,  or  shall  wittingly  or  falsely  form,  or  pro- 
cure to  be  formed,  any  statement  of  the  treasury,  to  be  by  him 
laid  before  the  governor,  the  general  assembly,  or  any  commit- 
tee thereof,  or  to  be  by  him  used  in  any  settlement  which  he  is 
required  to  make  with  the  auditor,  with  intent,  in  any  of  said 
instances,  to  defraud  the  state  or  any  person,  such  treasurer  shall 
be  guilty  of  a  misdemeanor,  and  fined  at  the  discretion  of  the 
court,  not  exceeding  three  thousand  dollars,  and  imprisoned  not 
exceeding  three  years. 

When  officer  indictable. — An  officer  who  has  to  exercise  his  judgment  or  dis- 
cretion is  not  liable  criminally  for  any  error  which  he  commits,  provided  he 
acts  honestly ;  but  any  officer,  whether  judicial  or  ministerial,  who  acts  cor- 
ruptly, is  responsible,  both  civilly  and  criminally,  whether  he  acts  under  the 
Jaw  or  without  the  law.     Powers,  75-281. 

Special  officer  mnst  show  warrant.  —An  officer  appointed  for  a  special  purpose 
ought  to  show  his  warrant  if  demanded,  but  a  known  officer  need  not  show 
his  warrant  when  he  makes  the  arrest.     Curtis,  2  (i  Hay.),  543. 

Accused  infbrmed  of  canee  of  arrest. — On  making  an  arrest  the  officer  should 
briefly  inform  the  party  arrested  of  the  cause  of  arrest.     Curtis,  2  (i  Hay.),  543. 
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OFFICES— BUYING  AND  SELLING. 

Sec.  464  (908).    Buying  and  selling  offlcen.    B.  C.fC.  34,8.3:i. 
5,  6  Edw.  VI,,  c.  16,  ss.  1,  5. 

If  any  person  shall  bargain  or  sell  an  office  or  deputation  of 
an  oflBce,  or  any  part  or  parcel  thereof,  or  shall  take  money, 
reward,  or  other  profit,  directly  or  indirectly,  or  shall  take  any 
promise,  covenant,  bond  or  assurance  for  money,  reward  or 
profit,  for  an  office  or  the  deputation  of  an  office,  or  any  part 
thereof,  which  office  or  any  part  thereof  shall  touch  or  concern  the 
administration  or  execution  of  justice,  or  the  receipt,  collection, 
control,  or  disbursement  of  the  public  revenue,  or  shall  concern 
or  touch  any  clerkship  in  any  court  of  record  wherein  justice  is 
admistered;  or  if  any  person  shall  give  or  pay  money,  reward  or 
profit,  or  shall  make  any  promise,  agreement,  bond  or  assurance 
for  any  of  the  said  offices,  or  for  the  deputation  of  any  of  them, 
or  for  any  part  of  them,  the  person  so  offending  in  any  of  the 
cases  aforesaid  shall  be  guilty  of  a  misdemeanor,  and  on  convic- 
tion thereof,  shall  forfeit  all  his  right,  interest  and  estate  in  such 
office,  and  every  part  and  parcel  thereof,  and  shall  be  imprisoned 
and  fined  at  the  discretion  of  the  court. 
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Sec.  465  (1131).    JFelous /ieeing  frotn  justice^  ouflatved.    lSfi6, 
c.  62.    1^6S''0,  r.  178,  Hub  chap.  1,  s.  8. 

In  all  cases  where  any  two  justices  of  the  peace,  or  any  judge 
of  the  supreme,  superior  or  criminal  courts,  shall,  on  written 
affidavit,  filed  and  retained  by  such  justice  or  judge,  receive 
information  that  a  felony  has  been  committed  by  any  person, 
and  that  such  person  flees  from  justice,  conceals  himself  and 
evades  arrest,  and  service  of  the  usual  process  of  law,  the  said 
judge,  or  the  said  two  justices,  being  justices  of  the  county 
wherein  such  person  is  supposed  to  lurk  or  conceal  himself,  are 
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hereby  empowered  and  required  to  issue  proclamation  against 
him  reciting  his  name,  if  known,  and  thereby  requiring  him 
forthwith  to  surrender  himself;  and  also,  when  issued  by  any 
judge,  empowering  and  requiring  the  sheriff  of  any  county  in 
the  state  in  which  said  fugitive  shall  be,  and  when  issued  by 
two  justices  empowering  and  requiring  the  sheriff  of  the  county 
of  said  justices,  to  take  such  power  with  him  as  he  shall  think 
fit  and  necessary  for  going  in  search  and  pursuit  of,  and  effect- 
ually apprehending  such  fugitive  from  justice,  which  proclama- 
tion shall  be  published  at  the  door  of  the  court-house  of  any 
county  in  which  such  fugitive  is  supposed  to  lurk  or  conceal 
himself,  and  at  such  other  places  as  the  judge  or  justices  shall 
direct;  and  if  any  person  against  whom  proclamation  hath  been 
thus  issued,  continue  to  stay  out,  lurk  and  conceal  himself,  and 
do  not  immediately  surrender  himself,  any  citizen  of  the  state 
may  capture,  arrest  and  bring  him  to  justice,  and  in  case  of 
flight  or  resistance  by  him,  after  being  called  on  and  warned  to 
surrender,  may  slay  him  without  accusation  or  impeachment  of 
any  crime. 

Sec,  466  (3244$).  Three  just  ices  may  order  mit  tnilitla  to  sup- 
press  outUiwed  persons.  It,  C,  c,  70,  s,  8H,  1831,  c,'i2,  s,  4, 
1869''70,  c.  164. 

When  there  may  be  outlawed  persons,  committing  depreda- 
tions, or  in  any  way  alarming  the  citizens  of  any  county,  or 
where  the  guarding  of  a  jail  is  necessary,  three  justices  of  the 
peace,  certifying  the  same  in  writing  and  requesting  the  officer  in 
command  of  their  county,  such  officer  shall  effect  the  object  set 
forth  in  said  request  of  the  justices,  and  the  expenses  of  the 
militia  so  called  out  shall  be  paid  by  the  county  commissioners, 
who  may  lay  a  sufficient  tax  to  pay  said  militia,  at  the  same 
rates  as  the  regular  troops  of  the  United  States  are  entitled  to 
when  in  actual  service. 
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Sec.  467  (3392 Jm    Cminty  commisffionertt  to  cause  suvveys  to  he 
made,  &c.    1883,  e.  332,  ».  4. 

The  board  of  county  commissioners  may  in  their  discretion 
cause  to  be  made,  not  oftener  than  once  in  twelve  months  a  sur- 
vey and  examination  of  any  or  every  such  oyster  or  clam  bed  or 
garden  in  their  county,  the  result  of  which  examination  or  sur- 
vey shall  be  reported  under  oath  to  the  clerk  of  the  superior 
court;  and  if  it  be  found  that  the  holder  of  such  license  as  afore- 
said has  included  within  his  stakes  any  natural  oyster  or  clam 
bed,  or  a  space  containing  more  than  ten  acres,  he  shall  forfeit 
such  license  and  all  the  rights  and  privileges  thereto  belonging: 
further,  if  the  holder  of  such  license  fail  for  the  space  of  two 
years  either  to  use  such  bed  or  to  keep  it  properly  designated  by 
stakes,  he  shall  forfeit  such  license  and  all  the  rights  and  privileges 
therein  granted. 

Sec.  4H8  (3303).     Penalty  fo-r   in^furing   beds;  misdemeanor. 
1883,  c.  332,  s.  5. 

If  any  person  shall  do  any  injury  to  such  beds  or  to  the  stakes 
thereof,  or  shall  gather  or  take  away  any  oysters  or  clams  within 
the  lines  of  the  stakes  aforesaid  without  permission  first  had 
from  the  owners  thereof,  he  shall  forfeit  for  each  offence  the  sum 
of  ten  dollars,  and  if  any  person  shall  commit  any  such  offence 
in  the  night  time,  he  shall  forfeit  for  each  offence  the  sum  of 
twenty-five  dollars,  and  the  penalties  herein  created  may  be 
recovered  by  a  warrant  before  a  justice  of  the  peace  by  any  per- 
son who  may  sue  therefor;  and,  in  addition  to  the  penalties 
already  prescribed  in  this  section,  such  offender  shall  be  guilty  of 
a  misdemeanor,  and  fined  not  exceeding  fifty  dollars  or  impris- 
oned not  more  than  thirty  days. 

Definition  of  natural  oyster  bed. — "A  natural  oyster  bed''  as  distinguished  from 
an  "artificial  oyster  bed"  in  the  sense  in  which  those  terms  are  employed  in 
The  Code,  is  defined  to  be  one  not  planted  by  man,  and  is  any  shoal,  reef  or 
bottom  where  oysters  are  to  be  found  growing,  not  sparsely  or  at  intervals, 
but  in  a  mass  or  siratum  in  sufficient  quantities  to  be  valuable  to  the  public. 
Willis,  104-764. 
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Secm   4S9.    Oysters,   non-residents  prohibited  frotm   dredging. 
1SS9,  c.  413. 

No  non-resident  shall  use  any  scoop  or  dredger  for  the  pur- 
pose of  taking  or  catching  oysters  anywhere  in  the  waters  of 
this  state. 

No  person  shall  use  any  scoop  or  drag  other  than  such  tongs 
as  are  generally  used  for  that  purpose  for  taking  or  catching  oys- 
ters nearer  than  one  mile  of  any  stand  or  shad-nets  located  in 
the  waters  of  the  Pamlico  sounds 

Any  person  violating  this  act  shall  be  guilty  of  a  misdemeanor 
and  fined  not  more  than  fifty  dollars  or  imprisoned  not  more 
than  thirty  days. 

Sec.  470.     Uniaicfui  to  take  oysters  with  dredges.    1801,  c.  11. 

It  shall  be  unlawful  for  any  person  or  persons  to  take  or  catch 
oysters  from  any  of  the  public  grounds  or  natural  oyster  beds  of 
North  Carolina  with  any  dredge,  drag,  scoop,  patent  tongs  or 
other  instrument  except  such  tongs  as  are  worked  with  the 
hands  and  in  ordinary  use  among  our  oystermen;  and  if  any  per- 
son or  persons  shall  use  in  the  catching  or  taking  of  oysters  from 
the  public  grounds  or  natural  oyster  beds  of  the  state  any  such 
instrument  as  is  forbidden  by  this  act,  he  or  they  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  shall  be  fined  not  more 
than  five  nor  less  than  one  thousand  dollars  or  imprisoned  not 
more  than  five  nor  less  than  one  year  or  both  in  the  discretion 
of  the  court. 

Whenever  any  person  shall  be  found  engaged  in  the  violation 
of  the  laws  of  this  state  in  relation  to  fish  and  oysters,  it  shall 
be  the  duty  of  any  and  every  officer  charged  with  the  execution 
of  the  laws  of  the  state,  or  any  person  specially  deputed  or  com- 
manded for  this  purpose,  to  forthwith  arrest  such  person  and 
carry  him  before  some  magistrate,  who  shall  inquire  into  the 
facts,  examine  the  witnesses  and  dispose  of  the  case  in  the  man- 
ner required  by  law;  and  every  citizen  may  likewise  make  such 
arrest  and  carry  the  offender  before  such  magistrate,  and  the 
officers  hereinbefore  mentioned  may  make  such  arrests  in  any 
county  in  North  Carolina  as  well  as  in  his  own. 
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Sec,  471*    Protection  of  the  oyster  inter estn  of  the  state;  license 
required.    1891,  c.  338. 

(i)  It  shall  be  unlawful  for  any  person  to  use  or  cause  to  be 
used  any  drag,  scrape,  dredge,  patent  tongs,  or  other  instrument, 
except  hand  tongs,  for  the  purpose  of  catching  or  taking  oysters 
from  the  public  oyster  grounds  of  the  state.  Any  person  or 
persons  violating  the  provisions  of  this  section  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  shall  be  fined  not  less 
than  five  hundred  dollars  or  imprisoned  not  less  than  one  year 
in  the  state  prison,  and  shall  furthermore  forfeit  the  boat  used 
for  such  unlawful  purpose,  together  with  all  its  appliances  and 
appurtenances  thereto  belonging.  Said  boat,  its  appliances  and 
appurtenances  to  be  advertised  for  thirty  (30)  days  at  the  court- 
house door  by  the  sheriff  of  the  county  wherein  the  arrest  and 
seizure  was  made  and  sold  by  him  at  public  auction,  and  the 
proceeds  of  said  sale  shall  be  applied  to  the  oyster  fund  of  the 
state.  Whenever  any  such  instrument  as  is  forbidden  by  this 
section  to  be  used  in  the  taking  of  oysters  is  found  on  any  boat 
engaged  in  the  catching  or  transportation  of  oysters,  it  shall  be 
prima  facie  evidence  of  the  use  of  such  instrument,  and  the 
burden  shall  be  upon  those  in  charge  of  such  boat  to  prove  that 
said  instrument  has  not  been  used. 

(2)  No  person  shall  use  or  cause  to  be  used  in  any  of  the 
waters  of  the  state  any  instrument  or  boat  for  the  purpose  of 
taking  or  catching  oysters  from  the  public  grounds  of  the  state 
unless  he  shall  have  resided  continuously  in  the  state  at  least 
twelve  (12)  months  next  preceding  the  day  upon  which  he  shall 
begin  to  take  oysters;  and  no  non-resident  of  the  state  shall 
make  any  sale  or  transfer  of  any  oystering  apparatus  to  be  used 
for  the  benefit  of  such  non-resident,  or  to  be  used  by  such  non- 
resident as  the  servant  or  employee  of  a  citizen,  and  any  suth 
sale  or  transfer  not  made  bona  fide  and  for  full  consideration 
shall  be  void.  Upon  aflSdavit  founded  upon  information  and 
belief  that  any  non-resident  is  operating  any  such  apparatus  as 
aforesaid  in  the  waters  of  the  state  under  such  pretended  sale  or 
transfer,  or  as  the  pretended  employee  of  any  citizen,  it  shall  be 


36o  OYSTERS. 

the  duty  of  the  justice  of  the  peace  before  whom  such  affidavit 
is  made  to  issue  a  warrant  against  such  non-resident  and  citizen, 
and  upon  sufficient  evidence  shall  require  them  to  enter  into  a 
justified  bond  in  the  sum  of  one  thousand  dollars  each  for  their 
appearance  at  the  next  term  of  the  superior  court  of  the  county 
in  which  such  arrest  is  made,  and  upon  conviction^said  defend- 
ants shall  be  fined  not  less  than  five  hundred  dollars,  or  impris- 
oned in  the  county  jail,  to  be  hired  out  by  the  commissioners 
of  said  county,  for  a  term  of  not  less  than  one  year.  Upon  the 
trial  the  burden  of  proof  shall  be  upon  the  defendants  to  show 
the  bona  fides  of  such  transfer. 

(3)  Any  resident  of  the  state  desiring  to  use  any  boat  in  the 
catching  or  taking  of  oysters  from  the  public  grounds  of  the 
state  shall  first  obtain  license  for  said  boat  from  the  clerk  of  the 
superior  court  of  the  county  wherein  he  resides,  and  such 
license  shall  have  effect  for  the  period  of  twelve  months  next 
succeeding  the  first  day  of  October  upon  which  or  previous  to 
the  day  upon  which  said  license  is  issued. 

(4)  Each  and  every  license  to  use  any  boat  in  which  to  catch 
or  take  oysters  shall  state  the  name  and  residence  of  the  person 
to  whom  the  same  is  to  be  granted,  the  length  by  top  or  over 
all  measuremeut  of  the  boat,  the  county  granting  said  license 
and  the  time  at  which  said  license  will  expire.  No  license 
shall  be  granted  for  a  period  less  than  twelvemonths:  Provided^ 
that  the  clerks  of  the  superior  courts  may  grant  license  to  those 
applying  for  the  same  under  the  provisions  of  this  act  from  the 
period  extending  from  the  time  this  act  shall  go  into  effect  to 
the  first  day  of  October,  eighteen  hundred  and  ninety-one,  and 
charge  therefor  a  sum  proportionate  to  the  amount  required  for 
a  license  for  one  year  under  this  act.  Every  applicant  for  such 
license  shall  pay  to  the  clerk  of  the  court  issuing  such  license 
and  before  the  same  is  granted  according  to  the  following  rates, 
viz. :  for  any  boat  measuring  twenty  feet  or  less,  the  sum  of  one 
dollar  and  fifty  cents  per  year;  measuring  over  twenty  feet  and 
not  exceeding  twenty-five  feet,  the  sum  of  two  dollars  per  year; 
measuring  over  twenty-five  feet  and  not  exceeding  thirty  feet. 
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the  sum  of  two  dollars  and  fifty  cents  per  year;  measuring  over 
thirty  feet  and  not  exceeding  thirty-five  feet,  the  sum  of  three 
dollars  per  year;  measuring  over  thirty-five  feet  and  under  cus- 
tom-house tonnage,  the  sum  of  three  dollars  and  fifty  cents  per 
year,  and  for  all  boats  of  custom-house  tonnage,  the  sum  of 
one  dollar  per  year  per  ton  for  each  ton  burthen;  and  the  clerk 
shall    collect   a   fee   of  twenty-five   cents   additional    for   each 

'  license  issued. 

(5)  Any  person  desiring  to  catch  oysters,  whether  in  connec- 
tion with  or  as  the  servant  or  employee  of  another  who  is  in 
possession  of  a  licensed  boat,  or  to  catch  or  take  oysters  by  him- 
self in  said  licensed  boat,  shall  first  obtain  individual  license. 
Every  applicant  for  such  license  shall  pay  to  the  clerk  of  the 
court  where  such  license  may  be  granted  and  before  issuing  the 
same  the  sum  of  two  dollars  and  a  half  and  a  clerk's  fee  of 
twenty-five  cents  additional,  and  such  license  shall  have  effect 

*  for  the  period  of  twelve  months  next  succeeding  the  first  day  of 
October  upon  which  or  previous  to  the  day  upon  which  said 
license  is  issued,  and  no  individual  license  shall  be  granted  for 
a  shorter  period  than  twelve  months:  Provided^  that  the  clerks 
of  the  superior  courts  may  grant  license  to  those  applying  for 
the  same  under  the  provisions  of  this  act  for  the  period  extend- 
ing from  the  time  this  act  shall  go  into  effect  to  the  first  day  of 
October,  eighteen  hundred  and  ninety-one,  and  charge  therefor 
a  sum  proportionate  to  the  amount  required  for  a  license  for  one 
year  under  this  act.  Every  applicant,  whether  for  boat  license 
or  individual  license,  shall  make  oath  before  the  clerk  author- 
ized to  issue  the  same  and  previous  to  the  granting  of  said 
license  that  he  has  been  a  bona  fide  resident  of  the  state  for 
twelve  months  next  preceding  said  application,  that  he  will 
employ  no  servant  to  catch  oysters  for  him  who  is  not  duly 
licensed,  and  that  he  will  faithfully  regard  and  obey  all  the  laws 
of  the  state  regulating  the  taking  of  oysters.  Said  application 
and  oath  subscribed  by  the  applicant  shall  be  filed  in  the  clerk's 
office  of  the  county  wherein  said  application  is  made,  and  shall 
be  an  agreement  upon  the  part  of  the  applicant  with  the  state. 
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Should  any  person  after  obtaining  license  violate  the  terms  of 
said  agreement  he  shall  forfeit  his  license  and  co  other  shall  be 
granted  him  until  the  license  shall  have  expired  which  was  for- 
feited, and  moreover  he  shall  be  guilty  of  perjury,  and  upon 
conviction  shall  be  punished  as  is  provided  under  the  laws  of 
the  state  for  said  crime.  Any  person  who  shall  catch  or  take 
oysters  without  individual  license  as  provided  in  this  section 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be 
fined  not  less  than  one  hundred  dollars  or  imprisoned  in  the 
county  jail  not  less  than  six  months,  to  be  hired  out  at  the  dis- 
cretion of  the  county  commissioners. 

(7)  Every  person  to  whom  a  boat  license  is  issued  shall  paint 
the  name  of  the  county  by  which  said  license  is  granted,  and 
the  number  of  his  boat  on  the  outside  near  the  gunwale  in  white 
figures  not  less  than  three  inches  in  length  on  a  black  back- 
ground, and  no  number  other  than  that  in  said  boat  license  shall 
be  exposed  to  view  on  said  boat:  and  a  boat  once  numbered 
shall  retain  its  original  number,  and  all  license  subsequently 
issued  shall  be  by  the  number  of  the  boat  Any  person  or  per- 
sons failing  to  comply  with  the  provisions  of  this  section  before 
using  any  boat  for  the  purpose  of  taking  or  catching  oysters 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be 
fined  not  less  than  one  hundred  dollars  or  imprisoned  in  the 
county  jail  not  less  than  six  months,  to  be  hired  out  in  the  dis- 
cretion of  the  county  commissioners." 

(8)  All  forfeitures  of  licenses  shall  be  declared  by  the  clerk 
issuing  said  license,  when  any  person  has  been  convicted  of  any 
offence  in  violation  of  this  chapter  which  works  a  forfeiture. 
A  notice  of  forfeiture  of  license  shall  be  issued  by  said  clerk 
and  directed  to  the  sheriff  of  the  county,  commanding  him  to 
serve  the  same  upon  the  defendant  and  make  due  return  thereof 
to  the  said  clerk  of  the  court.  After  notice  has  been  served 
upon  said  defendant  he  shall  be  guilty  of  taking  oysters  without 
license  for  each  and  every  day  that  he  shall  take  or  catch  oysters 
subsequent  to  the  service  of  said  notice  upon  him. 
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(9)  If  any  person  or  persons  shall  use  or  cause  to  be  used  any 
boat  not  licensed  as  required  by  this  article  to  take  or  catch 
oysters  he  shall  be  guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  shall  be  fined  not  less  than  one  hundred  dollars,  or 
imprisoned  in  the  county  jail  for  not  less  than  six  months,  to  be 
hired  out  in  the  discretion  of  the  county  commissioners. 

(10)  It  shall  be  unlawful  for  any  person  or  persons  to  take  or 
catch  oysters  from  any  of  the  public  grounds  of  the  state  on 
Sundays  or  at  night  Any  person  violating  the  provisions  of 
this  section  shall  be  guilty  of  a  misdemeanor,  and  upon  convic- 
tion shall  be  punished  in  the  discretion  of  the  court 

(11)  One-half  of  all  the  fines  imposed  by  this  article  shall  go 
to  the  informer  and  officer  making  the  arrest  equally;  the  other 
half  shall  go  to  the  oyster  fund  of  the  state:  Provided^  this 
section  shall  not  apply  to  officers  regularly  appointed  upon  the 
patrol  force  of  the  state  hereinafter  provided  for,  but  in  such 
case  the  entire  penalty  shall  go  to  the  oyster  fund  of  the  state. 

(12)  Nothing  in  the  provisions  of  this  article  shall  apply  to 
the  taking  or  catching  of  oysters  except  upon  the  public  grounds 
of  the  state. 

(13)  Upon  the  trial  of  all  causes  arising  under  the  provisions 
of  this  act  for  the  illegal  taking  of  oysters  from  the  public 
grounds,  the  burden  shall  be  upon  defendant  or  defendants  to 
show  that  said  oysters  were  not  taken  from  the  public  grounds 
or  natural  oyster  rocks  of  the  state. 

Article  II. 

(i)  All  oysters  taken  from  the  public  grounds  of  this  state 
from  the  first  day  of  October  to  the  first  day  of  May,  inclusive, 
of  each  year  shall  be  culled  upon  the  public  grounds  from  which 
they  are  taken;  and  all  oysters  whose  shells  measure  more  than 
two  inches  from  hinge  to  mouth,  and  all  shells  taken  with  said 
oysters,  shall  be  returned  upon  said  public  grounds:  Provided^ 
however^  where  the  spat  or  small  oysters  adhere  so  closely  to 
the  shells  of  the  marketable  oyster  as  to  render  its  removal 
impossible  without  the  destruction  of  the  young  oyster,  then 
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such  removal  shall  not  be  necessar}'.  It  shall  be  unlawful  for 
any  pefson  to  have  in  his  possession  for  sale  any  cargo,  or  por- 
tion of  a  cargo,  of  which  empty  shells  and  small  oysters  shall 
amount  to  more  than  ten  per  cent  of  said  cargo:  Provided^  this 
section  shall  not  apply  to  mussels  on  oysters,  or  to  oysters 
which,  when  culled  of  mussels,  shall  leave  less  than  seventy- 
five  per  cent,  of  culled  oysters.  Any  person  violating  the  pro- 
visions of  this  section  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  shall  be  fined  not  less  than  twenty-five  nor 
more  than  fifty  dollars,  or  imprisoned  not  less  than  ten  nor 
more  than  thirty  days. 

(2)  Inspectors  of  oysters  shall  be  appointed  by  the  chief  com- 
missioner at  each  point  where  the  market  for  oysters  is  sufficient 
to  justify  such  appointment,  and  as  many  of  them  shall  be  ap- 
pointed as  may  be  necessary.  Each  inspector  shall  be  required 
to  enter  into  a  justified  bond  in  the  sum  of  five  hundred  dollars, 
to  be  approved  and  accepted  by  the  chief  commissioner,  who 
may,  when  he  thinks  necessary,  cause  said  bond  to  be  increased 
to  an  amount  not  exceeding  one  thousand  dollars.  And  said 
inspector  shall,  within  ten  days  after  appointment,  qualify  by 
taking  the  oath  prescribed  by  section  three  thousand  three 
hundred  and  fifteen,  subsection  forty-seven  of  The  Code,  before 
some  ofiScer  authorized  to  administer  oaths.  And  upon  qualifi- 
cation, the  chief  commissioner  shall  issue  to  him  a  commission. 
The  duty  of  said  inspector  shall  be:  to  keep  accurate  accounts 
of  all  oysters  sold;  to  supervise  the  measurement  of  the  same;  to 
see  that  no  illegal  tub  for  measurement  is  used;  to  have  one  bushel 
out  of  every  one  hundred  bushels  dumped  apart  from  the  bal- 
ance of  the  cargo  and  culled,  and  to  take  the  percentage  of 
marketable  oysters  and  culls.  Should  the  oysters,  when  culled 
as  provided  for  in  section  one  of  article  two,  show  greater  than 
ten  per  cent,  of  small  oysters,  the  inspectors  shall  at  once  pro- 
ceed to  procure  a  warrant  from  a  justice  of  the  peace  and  tr\'  the 
offender  as  provided  for  in  section  one  of  article  two. 

(3)  Each  inspector  shall  at  the  end  of  each  month,  make  out 
a  report  of  all  oysters  sold  under  his  inspection,  the  prices  paid 
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for  the  same;  the  expense  of  having  one  bushel  in  every  one 
hundred  culled;  of  all  actions  brought  by  him  and  the  result  of 
the  same,  and  shall  make  affidavit  of  the  correctness  of  said 
report  before  some  officer  authorized  to  administer  oaths,  and 
shall  forward  said  report  to  the  chief  commissioner  hereinafter 
provided  for. 

(4)  Each  inspector  shall  receive  one  cent  for  each  bushel-tub 
of  oysters  measured  under  his  inspection,  to  be  paid  for  by  the 
purchaser,  and  from  the  fund  so  created  the  inspector  shall  pay 
the  expenses  of  culling  the  oysters  purchased  under  his  inspec- 
tion, and  shall  retain  the  balance  of  said  fund  for  his  own  com- 
pensation: Provided^  however^  that  if  such  balance  shall  exceed 
fifty  dollars  per  month,  then  the  excess  of  such  fund  above 
fifty  dollars  shall  be  forwarded  by  the  inspector  to  the  chief 
commissioner  hereinafter  provided  for,  and  it  shall  go  into  the 
general  oyster  fund  of  the  state.  Any  inspector  who  shall  fail 
to  make  his  reports  as  required  shall  be  removed  by  the  chief 
commissioner  hereinafter  provided  for.  Any  inspector  who  shall 
fail  to  require  oysters  to  be  properly  culled  as  provided  for  in 
section  one,  article  two,  or  shall  make  a  false  report,  or  fail  to 
procure  warrant  for  any  person  whose  oysters  are  not  culled 
as  required  by  this  article,  shall  be  guilty  of  a  misdemeanor, 
and  upon  cijnviction  shall  be -fined  not  less  than  one  hundred 
dollars  or  imprisoned  in  the  county  jail  not  less  than  six  months, 
to  be  hired  out  in  the  discretion  of  the  county  commissioners. 

(5)  It  shall  be  unlawful  for  any  person  or  persons  to  take  or 
catch  oysters  from  the  public  grounds  of  the  state  from  the 
first  day  of  May  to  the  first  day  of  October  in  each  year,  except 
to  plant  upon  regularly  licensed  oyster  gardens  in  this  state; 
and  during  said  period  the  culling  and  inspection  of  oysters 
hereinbefore  provided  for  shall  not  be  required,  but  no  oysters 
taken  or  caught  from  the  public  grounds  of  the  state  during 
said  time  shall  be  sold  for  marketable  purposes,  nor  shall  be 
taken  beyond  the  limits  of  the  state:  Provided^  nothing  con- 
tained in  this  section  shall  prevent  persons  duly  licensed  from 
catching  oysters  for  and  selling  them  to  citizens  of  the  state  for 
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their  own  immediate  consumption.  Any  person  violating  the 
provision  of  this  section  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  shall  be  fined  not  less  than  five  hundred  dollars 
or  imprisoned  in  the  state  prison  not  less  than  one  year: 
Promdedy  that  nothing  in  this  act  shall  be  construed  to  prevent 
the  sale  of  marketable  oysters,  properly  inspected,  from  being 
sold  beyond  the  limits  of  the  state  during  the  period  beginning 
the  first  day  of  October  and  ending  the  first  day  of  May  of  each 
year.  But  if  during  said  season  any  person  or  persons  shall 
carry  beyond  the  limits  of  the  state  any  oysters  not  properly 
culled  and  inspected  according  to  the  provisions  of  this  act,  he 
or  they  shall  be  guilty  of  a  misdemeanor  and  upon  conviction 
shall  be  subject  to  the  penalty  prescribed  by  section  six  of  this 
article. 

(6)  If  any  person  employing  any  licensed  boat  or  persons  to 
catch  oysters  or  purchasing  oysters  between  the  first  day  of  May 
and  the  first  day  of  October  shall  use  the  oysters  so  caught  or 
purchased  for  any  other  purpose  than  to  plant  on  regularly 
licensed  oyster  gardens  or  for  immediate  consumption  he  shall 
be  guilty  of  a  misdemeanor  for  fraudulently  obtaining  said 
oysters,  and  upon  conviction  shall  be  fined  not  less  than  five 
hundred  dollars  or  imprisoned  in  the  state  prison  not  less  than 
one  year.  ♦ 

Article  III. 

(i)  All  oysters  measured  in  this  state  shall  be  measured  in  a 
one-half  bushel  tub,  a  bushel  tub  or  a  three-bushel  tub,  and 
each  of  said  measures  shall  be  a  circular  tub  with  straight  sides 
and  a  straight  solid  bottom,  with  holes  one-half  inch  in  diame- 
ter in  bottom,  if  desired,  for  draining;  and  said  measures  shall 
have  the  following  dimensions,  viz. ;  a  half-bushel  tub  shall 
measure  from  inside  to  inside  fifteen  inches  across  the  top,  thir- 
teen inches  from  inside  to  inside  across  the  bottom  and  seven- 
teen inches  diagonal  from  inside  chimb  to  top;  a  bushel  tub 
shall  measure  eighteen  inches  from  inside  to  inside  across  the 
top,  sixteen  inches  and  a  half  from  inside  to  inside  across  the 
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bottom  and  twenty-one  inches  diagonal  from  inside  chimb  to 
top;  a  three-bushel  tub  shall  measure  twenty- four  inches  across 
the  top  from  inside  to  inside,  twenty-two  inches  from  inside  to 
inside  across  the  bottom,  and  twentj'-nine  and  one-quarter  inches 
diagonal  from  inside  chimb  to  top. 

(2)  Any  person  engaged  in  buying  and  selling  oysters  in  this 
state  who  shall  have  in  his  possession  any  instrument  for  the 
measurement  of  ovsters  in  the  shell  which  differs  in  size  or  des- 
cription  from  the  measures  mentioned  in  this  article  for  the  pur- 
pose of  using  the  same  to  measure  oysters  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be  fined  not  less  than 
ten  nor  more  than  fifty  dollars  or  imprisoned  not  less  than  five 
nor  more  than  thirty  dajjs,  and  the  burden  of  proof  shall  be 
upon  defendant  to  show  that  he  did  not  intend  to  use  sudi 
illegal  measure. 

(3)  It  shall  be  the  duty  of  the  standard-keeper  of  each  county 
to  stamp  all  measures  used  for  the  measuring  of  oysters  in  the 
county  of  which  he  is  standard-keeper  as  is  provided  for  the 
stamping  of  other  measures  in  section  thirty-eight  hundred  and 
forty-one  of  The  Code:  Provided^  this  article  shall  take  effect 
after  the  first  day  of  October,  eighteen  hundred  and  ninety-one. 

Article  IV. 

(i)  The  governor  shall  appoint  one  chief  commissioner,  whose 
term  of  office  shall  be  for  two  years  unless  removed  upon  com- 
plaint and  good  cause  shown:  Provided^  that  the  term  of  office 
for  the  first  chief  commissioner  appointed  under  this  act  will 
expire  on  the  last  day  of  September,  one  thousand  eight  hun- 
dred and  ninetv-three.  He  shall  receive  as  a  salarv'  the  sum  of 
twelve  hundred  dollars  per  annum  in  installments  of  one  hun- 
dred dollars  per  month,  which  shall  be  deducted  from  any  money 
in  his  hands  belonging  to  the  oyster  fund,  and  the  said  deduc- 
tion shall  be  allowed  him  by  the  board  of  shell-fish  commission- 
ers at  their  semi-annual  meetings.  Within  thirty  days  after 
appointment  he  shall  enter  into  a  justified  bond  with  two  good 
and  sufficient  sureties  in  the  sum  of  five  thousand  dollars,   the 


368  OYSTERS. 

bondsmen  to  justify  before  a  notary  public,  justice  of  the  peace 
or  clerk  of  the  superior  court  of  the  county  whferein  said  chief 
commissioner  may  reside,  and  the  said  clerk  shall  affix  his  cer- 
tificate that  said  bond  is  good  and  sufficient  and  forward  the  same 
to  the  secretary  of  state.  Said  bond  shall  be  given  for  the  faith- 
ful performance  of  duty  and  the  safe  keeping  and  accounting  for 
all  money  placed  in  his  hands.  Upon  receipt  of  said  bond  by 
the  secretary  of  state  the  governor  shall  forward  to  him  his  com- 
mission; and  he  shall  qualify  before  the  clerk  of  the  superior 
court  by  taking  the  oath  prescribed  by  section  three  thousand 
three  hundred  and  fifteen^  subsection  forty-seven  of  The  Code. 

(2)  The  chief  commissioner  shall  provide  the  clerks  of  the 
superior  courts  of  the  counties  on  tlje  coast  of  North  Carolina 
with  all  necessary  forms  of  blank  applications  for  license,  and 
forms  of  blank  license  for  both  boat  and  individual  license,  and 
it  shall  be  the  duty  of  the  clerk  of  each  county  to  keep  a  record 
of  licenses  issued  by  him,  the  kind  issued,  if  for  boat,  the  num- 
ber and  dimensions  of  the  same,  and  to  whom  granted,  and  the 
amount  collected  upon  each  license.  At  the  end  of  each  month 
the  said  clerk  shall  make  a  copy  from  the  record  of  all  the  work 
done  by  him,  and  send  the  same,  together  with  all  funds  on 
hand  from  oyster  licenses,  forfeitures  or  fines,  to  the  chief  com- 
missioner, who  shall  receipt  to  him  for  same. 

(3)  The  justice  of  the  peace  by  whom  any  fines  are  imposed 
for  any  violation  of  the  oyster  law,  shall  forward  the  same,  with 
a  transcript  from  the  judgment  docket,  of  the  judgment  rendered 
to  the  clerk  of  the  superior  court  of  his  county.  And  the 
amount  so  forwarded  shall  be  credited  to  the  oyster  fund  in  the 
hands  of  the  clerk,  and  forwarded  to  the  chief  commissioner. 

(4)  The  chief  commissioner  shall  keep  an  accurate  account  of 
all  oysters  sold  at  the  different  markets,  as  stated  in  the  inspec- 
tor's reports,  and  shall  file  the  reports  of  each  inspector  together 
and  separate  from  the  reports  of  other  inspectors.  He  shall  make 
and  keep  an  accurate  statement  of  all  the  reports  made  by  the 
clerks  of  the  different  counties,  keep  an  accurate  account  of  all 
money  paid  out  and  all  money  received  from  any  source  what- 
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soever  belonging  to  the  oyster  fund.  He  shall  furnish  the  cap- 
tain of  patrol  with  a  list  of  all  persons  in  each  county  who  have 
been  licensed  to  catch  oysters,  and  also  of  all  who  have  been 
granted  boat  license,  together  with  the  number  of  the  boat,  and 
he  shall  revise  said  list  as  often  as  may  be  necessary.  He  shall 
have  printed  all  forms,  records  and  account  books  necessary  for 
the  different  counties  and  for  his  own  office.  He  shall  pay  out 
of  the  funds  in  hand  all  such  salaries  and  expenditures  as  are 
allowed  by  this  act,  or  which  may  be  necessary  to  carry  into 
effect  the  provisions  of  this  act.  He  shall  approve  and  receive 
the  bonds  of  all  oflScers,  of  whom  bonds  may  be  required,  who 
shall  be  appointed  fqr  the  enforcement  of  this  act.  He  shall 
have  full  authority  to  administer  oaths.  His  place  of  residence 
and  office  shall  be  at  some  point  on  the  coast  convenient  and 
accessij;>le  to  the  oyster  grounds  of  the  state. 

(5)  The  chief  commissioner  shall  make  semi-annually  a  full 
and  complete  itemized  report  to  the  board  of  shell-fish  commis- 
sioners at  their  meetings  in  December  and  June,  as  to  all  money 
received  by  him  and  of  all  expenditures  made;  and  the  board  01 
shell-fish  commissioners  shall  carefully  review  said  report  and 
pass  upon  each  item  and  receipt.  Said  report  shall  then  be 
forwarded  to  the  auditor  of  the  state,  and  any  item  he  may  dis- 
allow the  amount  thereof  may  be  recovered  against  such  chiei 
commissioner  or  his  bondsman.  He  shall  also  make  an  annual 
certified  report  on  the  first  day  of  October  of  each  year  of  all 
the  reports  of  the  inspectors  and  of  the  clerks  of  the  different 
counties,  of  all  money  received  from  any  source  whatsoever 
belonging  to  the  oyster  fund  and  all  expenditures,  and  shall 
forward  one  copy  of  the  same  to  the  secretary  of  state,  which 
shall  be  published  and  constitute  the  statistics  of  the  oyster 
industry.  He  shall  also  forward  one  copy  of  said  report  to  the 
treasurer  of  the  state,  and  shall  pay  over  to  said  treasurer  any 
surplus  remaining  in  his  hands  on  the  first  day  of  October  of 
each  year  belonging  to  the  oyster  fund.  And  the  treasurer 
shall  keep  such  sum  as  may  be  thus  paid  separate  and  apart 

as  the  oyster  fund  of  the  state;  and  it  shall  be  used  and  paid  out 
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by  the  treasurer  only  upon  the  warrant  of  the  chief  commis- 
biiUK*r.  Should  the  chief  commissioner  fail  to  comply  with  the 
U(iuirt?mentsof  this  act  he  shall,  upon  complaint  of  the  auditor, 
bci*ri*tary  of  state,  or  the  board  of  shell-fish  commissioners,  who 
bhall  upon  oath  set  forth  the  neglect  of  said  commissioner,  be 
nuioved  by  the  governor  and  another  appointed  in  his  stead. 

{(})  The  governor  shall  also  appoint  one  associate  commis- 
hiiintr  of  shell-fish,  who  shall  be  ex  officio  captain  of  the  patrol 
fiinc  of  the  state.  His  term  of  office  shall  be  for  two  years 
unltss  removed  upon  complaint  and  good  cause  shown:  Provided^ 
tht*  first  associate  commissioner  appointed  under  this  act  shall 
itMnain  in  office  until  the  last  day  of  September,  one  thousand 
fight  hundred  and  ninety-three.  He  shall  receive  as  a  salary 
the  sum  of  seven  hundred  and  twenty  dollars  per  annum,  which 
hliall  be  paid  by  the  chief  commissioner  in  installments  of  sixty 
dollars  per  month  out  of  any  money  in  his  hands  belonging  to 
the  oyster  fund.  Within  thirty  days  after  his  appointment  he 
shall  qualify  before  the  clerk  of  the  superior  court  of  his  county 
by  taking  the  oath  prescribed  in  section  three  thousand  three  hun- 
dred and  fifteen,  subsection  forty-seven  of  The  Code.  In  addition 
to  his  duties  as  captain  of  the  patrol  force,  he  shall  meet  in  semi- 
annual session  as  one  of  the  board  of  shell-fish  commissioners. 

(7)  The  professor  of  natural  history  of  the  state  university 
shall  be  ex  officio  an  associate  commissioner  of  shell-fish.  He 
shall  meet  in  the  regular  semi-annual  session  as  a  member  of  the 
board  of  shell-fish  commissioners,  and  also  at  such  other  meet- 
ings as  may  be  called  by  the  chief  commissioner:  Provided^ 
they  do  not  interfere  too  seriously  with  his  duties  at  the  uni- 
versity. He  shall  act  as  the  scientific  expert  of  the  commission 
and  shall  be  paid  no  additional  salary,  but  his  expenses  shall  be 
paid  by  the  chief  commissioner  out  of  any  money  in  his  hands 
belonging  to  the  oyster  fund. 

(8)  The  chief  commissioner  and  the  two  associate  commis- 
sioners shall  constitute  the  board  of  shell-fish  commissioners  of 
the  state.  They  shall  meet  in  regular  session  at  such  place  as 
may  be  agreed  upon  twice  in  each  year:  once  in  December  and 
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once  in  June,  or  at  some  other  time  during  the  summer  months. 
Special  meetings  may  be  held  whenever  deemed  necessary,  and 
shall  be  called  by  the  chief  commissioner,  who  shall  act  as 
chairman  of  the  board.  At  all  meetings  of  said  board  two 
shall  constitute  a  quorum  for  the  transaction  of  business.  It 
shall  be  the  duty  of  the  board  to  have  a  general  supervision  and 
control  of  the  oyster  industry  of  the  state;  to  review,  examine 
and  pass  upon  the  semi-annual  reports  of  the  chief  commis- 
sioner and  the  captain  of  patrol;  to  make  all  such  regulations 
as  they  may  deem  necessary  and  requisite  for  the  protection  of 
the  state's  oyster  interests  that  are  not  provided  for  by  nor  incon- 
sistent with  this  act;  to  visit  all  such  public  oyster  grounds  of 
the  state  as  from  the  report  of  the  chief  commissioner,  or  the 
captain  of  the  patrol,  or  from  any  other  source  [they  may  be  led 
to  believe  are  being  overworked],  and  it  shall  be  their  duty  to 
inspect  the  same,  and  if  upon  investigation  of  such  grounds 
they  shall  decide  that  the  further  taking  of  oysters  therefrom 
should  be  prohibited  they  shall  have  full  power  and  authority 
to  suspend  the  further  catching  of  oysters  therefrom  until  such 
time  as  they  may  designate:  Provided^  they  shall  advertise  such 
•suspension  by  written  notice  at  the  court-house  door  of  the 
county  in  which  such  ground  is  situate,  and  also  in  some  news- 
paper published  nearest  the  said  ground  and  of  general  circula- 
tion, for  the  space  of  thirty  days,  after  which  time  if  any  per- 
son shall  take  oysters  from  any  of  said  grounds  he  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  fined 
not  less  than  twenty-five  nor  more  than  fifty  dollars  or  imprison- 
ment not  less  than  ten  nor  more  than  thirty  days,  one-half  of 
said  fine  to  go  to  the  informer,  the  other  half  to  the  oyster  fund. 
(9)  The  board  of  shell-fish  commissioners  are  also  empowered 
to  examine  and  locate  any  natural  oyster  rocks  that  have  been 
or  may  be  discovered  and  have  not  been  located,  and  shall  report 
the  same  to  the  secretary  of  state.  They  may  investigate  any 
other  problems  connected  with  the  extension  and  preservation 
of  the  natural  oyster  grounds  or  rocks  of  the  state.  They  shall 
make  a  full  biennial  report  to  the  governor,  to  be  transmitted  by 
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patrolmen  shall  thereupon  become  lawful  officers  of  this  state, 
and  shall  have  full  power  and  authority  to  arrest  with  or  with- 
out warrant,  capias  or  other  process  at  any  point  within  this  state 
any  person  charged  with  a  violation  of  the  oyster  laws  of  the 
state  or  the  regulations  of  the  board  of  shell-fish  commissioners. 
Patrolmen  shall  hold  their  office  for  only  so  long  as  in  the  dis- 
cretion of  the  chief  commissioner  their  services  may  be  required. 
They  shall  be  subject  on  all  occasions  to  the  commands  and 
orders  of  the  captain  of  patrol, 

(3)  It  shall  be  the  duty  of  the  captain  of  the  patrol  to  keep 
a  vigilant  guard  over  the  oyster  interests  of  the  state,  and  to 
see  that  the  laws  with  regard  to  the  same  are  not  violated,  and 
when  they  are  to  bring  the  offenders  to  punishment.  Whenever 
any  person  is  arrested  by  him  or  the  officers  under  him  it  shall 
be  his  duty  to  take  such  person  immediately  before  a  justice  of 
the  peace  of  the  county  wherein  the  offence  was  committed  and 
have  him  bound  over  for  his  appearance  at  the  next  term  of  the 
superior  court  of  said  county.  He  may  deputize  any  patrol- 
man to  take  charge  and  be  in  command  of  the  force  during  his 
absence.  He  shall  keep  a  log  of  all  the  movements  of  the 
patrol  boat,  of  all  services  rendered,  of  all  arrests  made  and  of 
any  and  all  of  his  official  actions.  He  shall  take  receipted  bills 
for  all  supplies  purchased  for  the  patrol  boat  and  shall  file  the 
same  with  the  chief  commissioner.  He  shall  also  file  all  bills 
for  fuel  and  for  repairing  said  boat,  and  for  all  other  necessities, 
with  the  chief  commissioner,  who  shall  pay  the  same  direct  to 
the  parties  furnishing  the  same  or  repairing  said  boat:  Provided^ 
all  such  expenditures  shall  be  approved  by  the  chief  commis- 
sioner before  said  expenses  shall  have  been  incurred.  The  cap- 
tain of  the  patrol  is  hereby  given  full  authority  to  take  any  other 
action  not  herein  specifically  mentioned  which  will  the  better 
enable  him  to  carry  into  effect  the  provisions  and  intentions  of 
this  act.  He  shall  make  a  full  report  of  all  the  work  done  by 
him  and  the  force  under  his  command  to  each  meeting  of  the 
the  board  of  shell-fish  commissioners,  and  said  report  shall  be 
passed  upon  by  them.     He  shall  also  notice  in  his  rounds  of 
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inspection  the  different  public  grounds  of  the  state,  which  are 
probably  being  overworked,  and  report  the  same  to  the  board 
of  shell-Ash  commissioners. 

(4)  The  chief  commissioner  shall  pay  to  the  captain  of  patrol 
for  the  rations  of  the  officers  and  crew  of  the  patrol  boat  not 
exceeding  nine  dollars  per  month  each. 

(5)  The  chief  commissioner  hereinbefore  provided  for  is  hereby 
fully  authorized  and  empowered  to  take  all  such  action,  not 
herein  specifically  mentioned,  that  may  be  necessary  for  the 
proper  enforcement  and  carrying  out  of  the  provisions  and 
intentions  of  this  act,  and  to  this  end  he  may  expend  so  much 
of  the  money  that  may  come  into  his  hands  belonging  to  the 
oyster  fund  as  may  be  necessary,  subject  to  the  approval  of  the 
board  of  shell-fish  commissioners. 

(6)  This  act  shall  not  apply  to  Onslow  county. 


PARDON. 

Sec*  472  (3330 )•    Application  for  pardon  ^   what  to  co^Uain* 
1869''70f  c.  171,  «.  1.    1870^*1,  c.  61,  ».  1. 

Every  application  for  pardon  must  be  made  to  the  governor 
in  writing,  signed  by  the  party  convicted,  or  by  some  person  in 
his  behalf.  And  every  such  application  shall  contain  the  grounds 
and  reasons  upon  which  the  executive  pardon  is  asked,  and  shall 
be  in  every  case  accompanied  by  a  certified  copy  of  the  indict- 
ment, and  the  verdict  and  judgment  of  the  court  thereon. 

Conviction. — The  term  "conviction**  as  used  in  Const  N.  C,  art  3,  {6, 
authorizing  the  governor  to  grant  pardons  "  after  conviction  **  for  all  offences, 
denotes  a  verdict  of  guilty  rendered  by  the  jury;  and  a  pardon  granted  after 
appeal  taken  to  the  supreme  court  from  the  judgment  after  verdict  of  guilty 
in  the  court  below,  is  valid.    Pearson,  C.  J.,  dissenting.    Alexander,  76-231. 

Effect  of  pardon  as  to  costs. —Fees  due  officers  of  the  court  are  vested  rights  by 
law,  and  are  not  discharged  when  a  defendant  receives  an  unconditional  par- 
don from  the  governor  after  conviction  and  sentence.     Mooney,  75-98. 
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Yoid.  for  mistake. — Where  upon  the  face  of  the  pardon  it  appears  that  the 
governor  supposed  that  defendant  had  been  fined  as  well  as  imprisoned,  and 
the  imprisonment  is  remitted  provided  the  fine  be  first  paid,  when  in  fact 
defendant  had  not  been  fined,  this  mistake  as  to  fact  renders  the  pardon  void 
Mclntire,  46  (i  Jones),  i. 


PEACE  WARRANT. 

Sec.  473  (894).  Proceedittgs  on  peace  tvarraiU.  1879,  c.  92,  s.  9. 

m 

Whenever  any  person  complained  of  on  a  peace  warrant  shall 
be  brought  before  a  justice  of  the  peace,  such  person  may  be 
required  to  enter  into  a  recognizance,  payable  to  the  state  of 
North  Carolina  in  such  sum  not  exceeding  one  thousand  dollars, 
as  such  justice  shall  direct,  with  one  or  more  suflScient  sureties, 
to  appear  before  some  justice  of  the  peace  within  a  period  not 
exceeding  six  months,  and  not  depart  the  court  without  leave, 
and  in  the  meanwhile  to  keep  the  peace  and  be  of  good  behavior 
towards  all  the  people  of  the  state,  and  particularly  towards  the 
person  requiring  such  security. 

Ho  appeal. — No  appeal  lies  from  the  order  of  a  justice  of  the  peace  requiring 
defendant  in  a  peace  warrant  to  enter  into  a  recognizance  to  keep  the  peace. 
Walker,  94-857. 

No  appeal  lies  from  the  judgment  of  a  justice  of  the  peace  requiring  defend- 
ant to  give  bond  to  keep  the  peace.    Lyon,  93-575. 

Bond  cannot  be  taken  by  ofilcer  making  arrest. — A  sheriff  has  no  right  to  take  a 
recognizance  to  keep  the  peace  from  a  person  arrested  by  him  for  a  breach  of 
the  peace,  or  committed  to  his  custody  for  want  of  sureties  for  keeping  the 
peace.    Hill,  25  (3  Ired.),  398. 

Jurisdiction. — Where  defendant  is  required  by  a  justice  of  the  peace  to  enter 
into  a  recognizance  in  the  sum  of  I300  on  a  peace  warrant,  and  the  justice 
afterwards  issues  a  notice  to  the  sheriff  reciting  the  fact  that  defendant  had 
violated  the  conditions  of  the  recognizance,  and  commanding  him  to  make 
known  to  defendant  that  he  appear  before  said  justice  to  show  cause  why  the 
recognizance  should  not  be  declared  forfeited  on  a  certain  day,  and,  in  default 
of  defendant's  appearance,  declares  it  forfeited  and  orders  it  prosecuted  accord- 
ing to  law,  there  is  no  error,  and  the  recognizance  may  be  prosecuted  in  the 
court  having  jurisdiction.     Oates,  88-668. 
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Warrant. — A  peace  warrant  in  which  is  alleged  no  threat,  nor  fact  or  circum- 
stance from  which  the  court  can  determine  whether  the  fear  of  the  prosecutor 
is  well  founded  should  be  quashed.    Cooley,  7&-538. 

A  peace  warrant  which  simply  alleges  that  the  prosecutor  "has  reason  to 
fear  and  doth  fear'*  that  defendant  will  do  him  serious  bodily  injury,  is  fatally 
defective  for  failure  to  allege  a  threat,  fact,  or  circumstance  from  which  the 
court  can  see  that  the  fear  of  the  prosecutor  is  well  founded.     Goram,  83-66S(. 


PEDDLING. 

Sec.  474  (1091).    Peddling  without  iicense.    B.  C,  c.  34,  8.  44. 
1835,  c.17,8.  3.    1889,  c.  504. 

If  any  person  shall  unlawfully  hawk  or  peddle  any  goods, 
wares  or  merchandise,  or  shall  fail,  upon  the  application  of  the 
sheriff  or  his  deputy,  or  any  justice  of  the  peace,  to  show  his 
license  as  required  by  law,  he  shall  be  guilty  of  a  misdemeanor, 
and  the  punishment  for  every  such  offence  shall  not  exceed  a 
fine  of  fifty  dollars  or  imprisonment  for  thirty  days. 

Special  Terdlct. — A  special  verdict  which  fails  to  find  whether  or  not  defend- 
ant had  a  license,  or  that  he  was  required  to  exhibit  one  and  failed  to  do  so,  is 
fatally  defective,  and  a  new  trial  will  be  awarded.     Crump,  104-763. 

Mannikctarer. — One  who  merely  mixes  and  boils  certain  drugs  and  medicines 
and  sells  them  under  the  name  of  *' Herbs  of  Life."  is  not  entitled  to  the 
exemption  from  the  payment  of  a  peddler's  tax  given  to  persons  wjio  sell  goods 
of  their  own  manufacture  under  Rev.  Laws  1887,  c.  135,  §  23.   Morrell,  100-506. 

Sec.  475.    Peddlers,  affidavit  of  naturalization  •    1885,  c.  348. 

No  license  shall  be  hereafter  issued  to  any  person  to  carry  on 
the  business  of  a  peddler  of  goods,  wares  or  merchandise,  unless 
the  applicant  shall  file  with  the  officer  issuing  the  same  an  affi- 
davit made  before  some  officer  having  authority  to  administer 
oaths,  setting  forth  that  such  applicant  is  a  native-born  or  nat- 
uralized citizen  of  the  United  States.  Any  person  who  shall 
procure  license  by  swearing  falsely  to  the  statements  contained 
in  such  affidavit  shall,  for  each  day  during  which  he  shall  do 
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business  under  such  license,  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  be  fined  not  exceeding  fifty  dollars,  or 
imprisoned  not  exceeding  thirty  days. 


PERJURY. 

8ec»  476  (1092)»    Berjary,  Us  punishment.    B,  €,,  c.  34,  s»  49. 
1791,c.338,s.l. 

If  any  person  shall  wilfully  and  corruptly  commit  perjury  on 
his  oath  or  affirmation,  in  any  suit,  controversy,  matter  or  cause, 
depending  in  any  of  the  courts  of  the  state,  or  in  any  deposition 
or  affidavit  taken  pursuant  to  law,  or  in  any  oath  or  affirmation 
duly  administered  of,  or  concerning  any  matter  or  thing,  whereof 
such  person  is  lawfully  required  to  be  sworn  or  aflSrmed,  every 
person  so  offending  shall  be  guilty  of  a  misdemeanor,  and  fined 
not  exceeding  one  thousand  dollars,  and  imprisoned  in  the  county 
jail  or  penitentiary,  not  less  than  four  months  nor  more  than  ten 
years. 

Indictment. — An  indictment  charging  that  defendant  *' deposed  and  gave  in 
evidence  to  the  jury  wilfuUy  and  corruptly,*'  sufficiently  avers  that  he  sivore 
falsely,     Bobbitt,  70-81. 

An  indictment  for  perjury  which  fails  to  aver  that  the  false  oath  was  taken 
Tvil/ully  and  corruptly  is  fatally  defective.     Davis,  84-787. 

An  indictment  which  alleges  that  the  false  oath  was  administered  by  a  jus- 
tice of  the  peace  upon  a  coroner's  inquest  in  the  presence  and  at  the  request 
and  direction  of  the  coroner,  the  said  justice  then  and  there  having  sufficient 
power  and  authority  to  administer  the  said  oath,  is  fatally  defective.  In  such 
case  the  indictment  should  have  charged  that  the  oath  was  administered  by  the 
coroner  and  that  he  had  competent  authority  to  administer  it.     Knight,  84-789. 

Where  the. indictment  states  that  the  perjury  was  committed  before  a  justice 
on  a  trial  for  the  slander  of  an  innocent  woman,  and  that  th^  justice  had  suf- 
ficient and  competent  authority  to  administer  the  oath,  a  motion  in  arrest  of 
judgment  on  the  ground  that  the  indictment  further  charges  that  issue  was 
joined  and  came  on  to  be  tried,  when  in  fact  the  justice  had  no  jurisdiction  of 
the  case,  and  no  such  issue  could  have  Ijeen  joined,  cannot  be  sustained. 
Roberson ,  98-75 1 . 
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The  omission  to  formally  negative  the  truth  of  the  alleged  false  testimony, 
is  not  sufEcieut  ground  for  arrest  of  judgment  where  such  allegation  suffi- 
ciently appears  by  necessary  implication  from  other  parts  of  the  indictment. 
Murphy,  101-697. 

An  omission  to  charge  that  the  oath  was  wilfully  and  corrupily  taken,  is 
fatal,  and  the  defect  is  not  supplied  by  an  averment  that  defendant  *'of  his 
wicked  and  corrupt  mind  did  commit  wilful  and  corrupt  perjury.**  Garland, 
'i4(3Dev.),  115. 

Where  the  indictment  alleges  the  perjury  to  have  been  committed  in  an 
action  in  which  the  '*  state  was  plaintiff  and  A.  B.  defendant,'*  and  the  war- 
rant is  entitled  "State  and  City  of  G.  vs.  A.  B.*»  the  words  "and  City  of  G.*' 
are  mere  surplusage.     Peters,  107-876. 

Where  the  perjury  is  alleged  to  have  been  committed  on  the  trial  of  a  crim- 
inal proceeding  began  by  a  warrant,  it  is  no  defence  that  the  warrant  was  issued 
without  complaint  or  affidavit     Peters,  107-876. 

Charge. — Where  the  perjury  assigned  consists  in  defendant's  swearing  on  a 
trial  for  assault  and  battery  on  his  wife  that  he  had  not  beaten  her  on  the  day 
named  in  the  warrant,  and  had  not  struck  her  bt\t  once  in  three  years,  and 
then  for  fun,  and  this  is  contradicted  by  proof  that  he  did  commit  the  assault 
on  the  day  named  in  the  warrant,  and  also  assaulted  her  on  other  da}  s,  it  is 
not  error  for  the  court  to  charge  the  jury  *'that  the  date  in  the  warrant  should 
be  considered  in  connection  with  the  testimony  of  the  witnesses  for  the  state, 
and  as  to  the  various  assaults  mentioned  in  the  testimony  for  the  purpose  of 
determining  whether  the  assault  was  actually  committed  as  charged  in  the 
warrant."    Swaim,  97-462. 

Where  the  indictment  alleges  that  defendant  was  sworn  "on  the  Holy  Gos- 
pels of  God,"  a  charge  that  the  jury  might  convict  "if  he  was  sworn  in  any 
manner  known  to  the  law,"  is  erroneous.     Davis,  69-383. 

Arrest  of  judgment. — ^Where  the  indictment  charges  that  the  oath  was  admin- 
istered, "the  said  B.,  justice  of  the  peace,  as  aforesaid,  having  then  and  there 
competent  authority  and  power  to  administer  the  said  oath  to  the  said  C.  G.,*' 
and  it  is  denied  that  the  justice  had  jurisdiction  of  the  action,  a  motion  in 
arrest  of  judgment  on  the  ground  that  the  indictment  failed  to  allege  that  the 
oath  was  taken  before  a  courtof  competent  jurisdiction,  is  properly  overruled. 
Green,  100-419. 

Where  defendant  is  charged  with  perjury  in  swearing  he  did  noX.  execute  ti 
certain  deed,  and  the  jury  find  specially  that  he  is  guilty  of  perjury  in  deny- 
ing his  signature^  the  judgment  must  be  arrested,  since  a  deed  may  be  executed 
without  actual  s|gning,  as  where  one  person  signs  another's  name  by  direc- 
tion* and  a  sealing  and  delivery  takes  place  by  the  party  whose  name  is  so 
written.    Avera,  4  (Taylor's  Term  Rep.),  669. 

Caption  to  indictment. — A  caption  to  an  indictment  is  necessary  only  when 
the  court  acts  under  a  special  commission,  since  where  the  court  sits  by 


PERJURY.  379 

authority  of  a  public  law  everybody  must  take  notice  of  it,  and  it  is  not  neces- 
sary specially  to  set  forth  the  power  of  the  court.  Warden,  4  (Taylor's  Term 
Rep.),  596. 

Jurisdiction. — A  man  cannot  be  convicted  of  perjury  in  swearing  before  a 
justice  to  his  attendance  in  the  superior  court  as  a  witness,  since  the  clerk 
only  is  authorized  to  administer  such  oath.     Wyatt,  3  (2  Hay.),  219. 

Authority. — Perjury  cannot  be  committed  on  the  trial  of  a  motion  to  mark 
and  tax  a  prosecutor  with  the  costs  of  a  criminal  action  in  which  the  bill  has 
been  ignored  by  the  grand  jury,  because  the  court  has  no  authority  to  tax  the 
prosecutor  with  the  costs  where  the  bill  has  been  ignored.     Gates,  107-832. 

Variance. — An  allegation  that  the  perjury  was  committed  on  the  trial  of  an 
indictment  charging  A  9M^four  others  with  an  assault  on  B,  is  not  supported 
by  the  production  of  a  record  which  sets  forth  a  bill  of  indictment  charging 
A  ^n6,five  others  with  an  assault  on  B.    Harvell,  49  (4  Jones),  55. 

Where  the  indictment  charges  false  swearing  before  the  mayor  in  a  certain 
criminal  proceeding  against  several  persons,  including  "John  Green,''  and 
the  warrant  introduced  by  the  state  did  not  contain  the  name  of  John  Green, 
but  contained  the  name  of  G.  Green,  the  variance  is  fatal.     Green,  100-547. 

Where  the  perjury  assigned  is  in  giving  false  testimony  in  a  bastardy  pro- 
ceeding against  defendant,  in  which  he  testified  in  his  own  behalf,  and  the 
bill  entitles  the  cause  as  constituted  between  the  "state  as  plainti£f  and  the 
said  J.  C.  as  defendant,"  but  the  record  shows  that  the  mother  was  joined 
with  the  state  as  a  party,  there  is  no  material  variance,  since  the  mother  was 
not  a  necessary  party  to  the  action,  and  was  improperly  joined.  Collins, 
85-511. 

Where  the  perjury  assigned  is  in  falsely  swearing  in  a  case  against  only  one 
defendant,  and  the  summons  shows  that  the  action  was  against  two,  but  it  is 
proven  that  a  nol pros,  was  entered  as  to  the  other  defendant  before  the  trial, 
there  is  no  variance.    Green,  100-419. 

Where  the  indictment  charges  the  perjury  to  have  been  committed  on  the 
trial  of  "  Willis  Fain  "  for  larceny,  and  the  record  shows  the  name  of  "Willis 
Fanes,"  the  case  comes  within  the  rule  idem  sonans^  and  there  is  no  variance. 
Hare,  95-682. 

Where  the  perjury  assigned  is  the  taking  of  a  false  oath  at  one  term  of  a 
court  in  a  trial  between  two  persons,  and  the  record  shows  that  at  that  term 
there  was  no  trial  between  the  said  parties,  but  that  there  was  such  a  trial  at 
another  term,  the  variance  is  fatal.     Lewis,  93-581. 

Evidence. — It  is  not  necessary  that  the  evidence  should  equal  in  weight  the 
testimony  of  two  witnesses,  but  it  is  sufficient  if  there  is  the  testimony  of  one 
witness  and  corroborative  circumstan'ces  sufficient  to  turn  the  scale  against 
the  oath  which  is  charged  to  have  been  false.     Peters,  107-876. 

Although  the  testimony  of  two  witnesses  is  necessary  to  convict  of  perjury, 
yet  the  direct  oath  of  one  witness  and  proof  of  declarations  of  the  prisoner 
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inconsistent  with  the  oath  in  which  perjury  is  assigned,  is  sufficient.     Molier, 
14  (3  Dev.J,  263. 

Entries  in  the  coarse  of  business,  upon  the  books  of  a  railroad  company, 
made  by  one  at  the  time  an  agent  of  the  company,  and  still  living,  but  absent 
from  the  state,  are  not  competent  evidence  to  show  that  certain  cotton,  in 
regard  to  which  it  was  alleged  that  the  perjury  had  been  committed,  had  been 
received  by  defendant.    Thomas,  64-74. 

Where  a  witness  for  the  state  testifies  that  he  "was  present  when  the  defend- 
ant was  sworn,**  and  that  **he  swore**  on  the  trial  in  which  the  perjury  is 
alleged  to  have  been  committed,  there  is  no  error  in  refusing  an  instruction 
that  there  was  no  evidence  of  the  taking  of  an  oath.     Glisson,  93-506. 

Where  the  perjury  assigned  is  in  falsely  swearing  in  a  bastardy  proceeding 
that  he,  defendant,  had  never  had  sexual  intercourse  with  the  prosecutrix,  and 
the  prosecutrix  testifies  that  she  never  had  such  intercourse  with  any  other 
man  than  the  defendant,  her  relations  with  others  constitutes  a  part  of  her 
charge  against  defendant,  and  he  has  a  right  to  show  by  a  witness  that  he  had 
been  criminally  intimate  with  her  before  the  birth  of  the  child.   Jones,  91-629. 

Parol  evidence  is  competent  to  show  that,  on  the  trial  of  an  action  before  a 
justice  of  the  peace,  a  vol  pros,  was  entered  as  to  one  of  the  defendants,  since 
a  justice's  court  is  not  a  court  of  record.     Green,  100-419. 

Several  assignments  of  perjury  may  be  contained  in  one  count  of  the  indict- 
ment, and  all  of  the  several  particulars  in  which  the  prisoner  swore  falsely 
may  be  embraced  in  one  count,  and  proof  of  the  falsity  of  any  one  will  sustain 
the  count.     Bordeaux,  93-560. 

Intent. — Where  the  perjury  assigned  is  in  falsely  swearing  on  the  trial  of  an 
assault  and  battery  that  a  certain  person  struck  defendant,  when  the  proof  is 
that  he  was  not  struck  by  such  person  but  by  another,  it  is  competent  for  the 
defendant  to  show,  in  order  to  disprove  a  corrupt  intent,  that  immediately  on 
recovering  from  the  unconsciousness  occasioned  by  the  blow,  he  had  gfiven 
the  same  account  of  the  transaction  he  did  in  his  testimony  on  the  trial  for 
the  assault  and  battery.     Curtis,  34  (12  Ired.),  270. 

A  person  who  takes  the  oath  administered  to  an  unchallenged  voter  to  the 
effect  that  he  is  a  "duly  qualified  voter,*'  cannot  be  convicted  of  perjury 
because  at  the  time  he  had  been  convicted  of  larceny,  but  he  might  be  convic- 
ted if  he  had  taken  the  oath  administered  to  challenged  voters  to  the  effect 
that  he  is  "  not  disqualified  from  voting  by  the  constitution  and  laws  of  this 
state."    Houston,  103-383. 

Although  one  believes  the  allegation  to  which  he  testifies,  yet  imless  he  has 
probable  cause  for  such  belief,  he  may  be  convicted  of  perjury.  Knox,  61 
(Phil.  Law),  312. 

Materiality. — On  trial  for  assault  with  a  deadly  weapon  the  question  as  to 
whether  such  weapon  was  in  fact  used  is  material,  but  how  it  was  used  is 
immaterial,  and  an  indictment  for  perjury  for  falsely  swearing  on  a  former 
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trial  for  assault  with  a  deadly  weapon  that  such  a  weapon  was  used,  need  not 
state  the  particular  manner  in  which  the  weapon  was  alleged  to  have  been 
used.    Murphy,  101-697. 

Where  the  perjury  consists  in  falsely  swearing  that  a  certain  crop  was 
reserved  and  excepted  by  parol  in  the  sale  of  land,  an  exception  that  it  could 
not  be  shown  by  parol  that  the  crop  was  excepted;  that  such  exception  would 
be  of  no  avail,  and  that  the  alleged  false  statement  of  defendant  was,  there- 
fore, immaterial,  cannot  be  sustained.  Growing  crops  ^r^fructus  industriales, 
and  may  be  reserved  by  parol  in  the  sale  of  land.     Green,  100-419. 

Where  the  witness  testified  on  the  trial  of  an  indictment  for  larceny  that  an 
officer  took  from  the  possession  of  defendant  therein  certain  marked  coin  by 
which  the  witness  was  enabled  to  identify  them  as  his  property,  the  testimony 
was  material,  and  if  false  constituted  the  crime  of  perjury    Hare,  '95-682. 

See.  477  (1093).    rerjury,  subornation  of.    B.  C,  c.  :J4,  s.  50. 
1701,  €.338,8.2. 

If  any  person  shall,  by  any  means,  procure  another  person  to 
commit  such  wilful  and  corrupt  perjury  as  is  mentioned  in  the 
preceding  section,  the  person  so  offending  shall  be  punished  in 
like  manner  as  the  person  committing  the  perjury. 

Sec.  478  (1185).    Indicttnent  for  perjury;  what  to  set* forth.    B. 
C. ,  c.  35.  8.  16.    1842,  c.  49,  s.  1. 

In  every  indictment  for  wilful  and  corrupt  perjury  it  shall  be 
sufficient  to  set  forth  the  substance  of  the  offence  charged  upon 
the  defendant,  and  by  what  court,  or  before  whom,  the  oath 
was  taken  (averring  such  court  or  person  to  have  competent 
authority  to  administer  the  same),  together  with  the  proper  aver- 
ments to  falsify  the  matter  wherein  the  perjury  is  assigned, 
without  setting  forth  the  bill,  answer,  information,  indictment, 
declaration,  or  any  part  of  any  record  or  proceedings,  either  in 
law  or  equity,  other  than  aforesaid,  and  without  setting  forth 
the  commission  or  authority  of  the  court  or  person  before  whom 
the  perjury  was  committed. 

Sec.  479  (1180).    IndicttnetU  for  subornation  of  perjury;  what 
to  set  forth.    B.  C,  c.  35,  s.  1 7.    1842,  c.  49,  s.  2. 

In  every  indictment  for  subornation  of  perjury,  or  for  cor- 
rupt bargaining  or  contracting  with  others  to  commit*  wilful 
and  corrupt  perjury,  it  shall  be  sufficient  to  set  forth  the  sub- 
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stance  of  the  oflFence  charged  upon  the  defendant,  without  set- 
ting forth  the  bill,  answer,  information,  indictment,  declaration 
or  any  part  of  any  record  or  proceedings,  and  without  setting 
forth  the  commission  or  authority  of  the  court  or  person  before 
whom  the  perjury  was  committed  or  was  agreed  or  promised  to 
be  committed. 

Sec*  480.    rerjury,  indictment.    1889,  c.  83. 

In  indictments  for  perjury  the  following  form  shall  be  suffi- 
cient in  form  and  substance,  to-wit:  The  jurors  for  the  state  on 
their  oath  present,  that  A.  B.,  of county,  did  unlaw- 
fully commit  perjury  upon  the  trial  of  an  action  in 

court,  in county,  wherein was  plaintiflf  and 

was  defendant,  by  falsely  asserting,  on  oath  (or  sol- 
emn affirmation)  (here  set  out  the  statement  or  statements  alleged 
to  be  false),  knowing  the  said  statement,  or  statements,  to  be 
false,  or  being  ignorant  whether  or  not  said  statement  was  true. 

Indictment— qnasliing — An  indictment  which  fails  to  allege  that  defendant 
"knew  said  statement  to  be  false,'*  or  that  he  was  ** ignorant  whether  or 
not  said  statement  was  true,"  is  defective,  but  such  defect  would  not  warrant 
the  court  below  in  quashing  the  indictment,  the  proper  course  being  for  the 
court  to  hold  the  prisoner  and  permit  the  solicitor  to  send  a  new  bill.  Flow- 
ers, 109 — , 

A  conclusion  "  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided and  against  the  peace  and  dignity  of  the  state,**  is  mere  surplusage. 
Peters,  107-876. 

The  omission  to  charge  any  time  in  the  indictment  is  no  ground  for  arrest  of 
judgment.     Peters,  107-876. 

Indictment  for  peijnry  committed  before  Justice's  court. — An  indictment  under 
this  section  for  perjury  committed  at  a  trial  in  a  justice's  court  cannot  be 
quashed  because  the  names  of  the  justices  are  given  in  addition  to  the  name 
of  the  court,  since  the  addition  of  the  names  of  the  justices  could  not  possi- 
bly prejudice  the  defendant,  and  is  mere  harmless  surplusage.  Indeed,  it  is 
probably  better  and  certainly  fairer  to  the  defendant  in  such  cases  to  give  the 
name  of  the  trial  justice.     Flowers,  109 — . 

Nor  is  it  any  objection  to  such  indictment  that  the  perjury  is  alleged  to  have 
been  committed  before  two  justices  "acting  and  sitting  together,"  and  that  no 
such  tribunal  is  known  to  our  constitution,  since  The  Code,  J  1159,  authorizes 
two  justices  to  sit  together  in  criminal  proceedings  and  gives  them  the  same 
"powers  and  duties  **  as  are  given  to  a  single  justice,  and  this  section  of  The 
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Code  is  in  pursuance  of  the  provisions  of  the  Constitution,  art.  4,  i  12,  which 
empowers  the  legislature  to  *' allot  and  distribute"  the  judicial  power  and 
jurisdiction  which  does  not  pertain  to  the  supreme  court  **  in  such  manner  as 
they  deem  best.**     Flowers,  109 — . 

Sec*  481  (2710).  Penalty  far  corruptly  taking  the  oath  pre- 
scHbed  for  voters.  1871''2,  c.  185,  8.  31.  1876'*7,  c  275, 
8.  40. 

Any  person  who  shall  corruptly  take  the  oath  prescribed  for 
voters,  shall  be  guilty  of  perjury,  and  be  fined  not  less  than  five 
hundred  dollars  nor  more  than  one  thousand  dollars,  and  be  im- 
prisoned at  hard  labor  in  the  penitentiary  not  less  than  two  nor 
more  than  five  years. 

Sec.  482  (2964).  Debtor  swearing  falsely;  penalty.  R.  C.»  c.  59, 
S.  25.    1793,  c.  100,  s.  10.    1868''9,  c.  162,  8.  23. 

If  any  insolvent  or  imprisoned  debtor  take  any  oath  prescribed 
in  this  chapter  falsely  and  corruptly,  and  upon  indictment  of 
perjury  be  convicted  thereof,  he  shall  suflFer  all  the  pains  of  per- 
jury, and  he  shall  never  after  have  any  of  the  benefits  of  this 
chapter,  but  may  be  sued  and  imprisoned  as  though*  he  had 
never  been  discharged. 

[The  above  statute  refers  to  chapter  27,  volume  2  of  The  Code,  entitled 
"Insolvent  Debtors.**] 

Sec.  483  (3235).  Ferjury  before  courts-martial.  JK.  C,  c.  70,  s. 
73.    1812,  c.  828,8.  3. 

If  any  person  shall  wilfully  and  corruptly  swear  falsely  before 
any  court-martial,  touching  and  concerning  any  matter  or  thing- 
cognizable  before  such  court-martial,  he  shall  be  liable  to  the 
pains  and  penalties  of  perjury;  and  in  all  cases,  to  delinquents 
and  witnesses,  oaths  shall  be  administered  by  the  judge-advocate 
or  presiding  officer  of  said  court-martial. 
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PHARMACY. 

Sec,  484  (3145),  Misdemeanor  to  permit  compounding  ofmedi^ 
cinea  by  persons  not  registeretif  etc;  penalty^  188 1 9  c»  355 f 
s.ll. 

Any  person  who  shall  permit  by  wilful  neglect  the  compound- 
ing and  dispensing  of  prescriptions  in  his  store  or  place  of  busi- 
ness by  any  person  or  persons  not  registered,*  except  under  the 
supervision  of  a  registered  pharmaceutist,  or  any  person  not 
registered  who  shall  keep  open  shop  for  the  retailing  or  dispens- 
ing of  medicines  or  poisons,  or  who  shall  fraudulently  represent 
himself  to  be  registered,  or  any  registered  pharmaceutist  or  any 
dealer  in  medicines  who  shall  fail  to  comply  with  this  chapter, 
in  relation  to  retailing  and  dispensing  of  poisons,  shall  for 
every  such  offence  be  guilty  of  a  misdemeanor,  and  liable  to  a 
penalty  not  exceeding  twenty-five  dollars. 
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Sec.  485.    Physicians,  unlawful  to  disclose  itnfomiation  fron^ 
patients.    1885,  c.  159. 

No  person  duly  authorized  to  practice  physic  or  surgery  shall 
be  required  to  disclose  any  information  which  he  may  have 
acquired  in  attending  a  patient  in  a  professional  character,  and 
which  information  was  necessary  to  enable  him  to  prescribe  for 
such  patient  as  a  physician,  or  to  do  any  act  for  him  as  a  sur- 
geon: Provided^  that  the  presiding  judge  of  a  superior  court 
may  compel  such  disclosure,  if  in  his  opinion  the  same  is  neces- 
sary to  a  proper  administration  of  justice. 

Sec.  480.    Physicians  required  to  register  and  obtain  certificate* 
1880,  c.  181. 

Any  person  who  shall  practice  or  attempt  to  practice  medicine 
or  surgery  in  this  state  without  first  having  registered  and  ob- 
tained  the  certificate  as  aforesaid  shall  be  guilty  of  a  misde- 
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meaner,  and  upon  conviction  thereof  shall  be  fined  not  less  than 
twenty-five  dollars  nor  more  than  one  hundred  dollars,  or  be 
imprisoned  at  the  discretion  of  the  court,  for  each  and  every 
offence:  Provided^  this  act  shall  not  apply  to  women  pursuing 
the  avocation  of  midwife,  nor  to  reputable  physicians  or  sur- 
geons resident  in  a  neighboring  state  coming  into  the  state  for 
consultation  with  a  registered  physician  of  this  state. 

Any  clerk  of  the  superior  court  who  shall  register  or  issue  a 
certificate  to  any  person  in  any  other  manner  than  that  pre- 
scribed by  this  act  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  not  less  than  two  hundred  dol- 
lars and  shall  be  removed  from  office. 

[For  requirements  as  to  registration  of  physicians  referred  to  in  above  sec- 
tion, see  Laws  1889,  c.  181.] 

See.  487  (3132).    Practicing  tvUhout  license.    ISSS-'O^  c.  258, 8. 
15.    1885,  C8.  117,261.    1889,  c.  181.    1891,  c.  181. 

Any  person  who  shall  practice  medicine  or  surgery  without 
having  first  applied  for  and  obtained  license  from  the  said  board 
of  examiners,  shall  not  be  entitled  to  sue  for  or  recover  before 
any  court  any  mledical  bill  for  services  rendered  in  the  practice 
of  medicine  or  surgery  or  any  of  the  branches  thereof :  Provided^ 
that  this  section  shall  not  apply  to  physicians  who  have  a  diploma 
from  a  regular  medical  college  and  were  practicing  medicine  and 
surgery  in  this  state  prior  to  the  seventh  day  of  March,  one  thou- 
sand eight  hundred  and  eighty-five.  And  any  person  who  shall 
begin  the  practice  of  medicine  or  surgery  in  this  state  for  a  fee 
or  reward,  after  the  passage  of  this  act,  without  first  having 
obtained  license  from  said  board  of  examiners,  shall  not  only  not 
be  entitled  to  sue  for  or  recover  before  any  court  any  medical  bill 
-for  services  rendered  in  the  practice  of  medicine  or  surgery,  or 
any  of  the  branches  thereof,  but  shall  also  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  fined  not  less  than 
twenty-five  dollars  nor  more  than  one  hundred  dollars  or  impris- 
oned at  the  discretion  of  the  court,  for  each  and  every  offence. 
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Provided^  that  this  act  shall  not  be  construed  to  apply  to  women 
who  pursue  the  avocation  of  a  midwife:  And  provided  further^ 
that  this  act  shall  not  apply  to  any  reputable  physician  or  sur- 
geon resident  in  a  neighboring  state  coming  into  this  state  for 
consultation  with  a  registered  physician  resident  therein.  But 
this  proviso  shall  not  apply  to  physicians  resident  in  a  neigh- 
boring state  regularly  practicing  in  this  state. 

Evidence. — It  is  sufficient  to  prove  that  defendant  held  himself  out  to  the  pub- 
lic as  a  physician  or  surgeon,  and  invited  or  solicited  professional  employment 
from  any  who  might  desire  his  services.    Van  Doran,  109 — . 

Statute  constitntional. — This  statute  is  not  unconstitutional,  as  granting  to 
physicians  and  surgeons  of  other  states  privileges  that  are  not  granted  to  citi- 
zens of  this  state,  in  violation  of  Const.  N.  C,  art.  i,  \  7,  providing  that  "no 
man  or  set  of  men  are  entitled  to  exclusive  or  separate  emoluments  or  privi- 
leges from  the  community  but  in  consideration  of  public  services.**  The  pro- 
viso as  to  non-resident  physicians  is  merely  an  exception  to  a  restrictive  or  pro- 
hibitory statute,  inserted  through  courtesy  to  sister  states  upon  the  assumption 
that  they  have  made  ample  provision  for  the  health  of  their  citizens  by  simi- 
lar legislation.    Van  Doran,  109—. 

Givixig  only  proprietary  medicine. — One  who  holds  himself  out  to  the  public  as 
a  physician,  visits  patients  and  diagnoses  their  diseases,  and  agrees  upon  a  fee 
for  his  services,  cannot  evade  the  law  by  proving  that  the  medicine  adminis- 
tered was  a  proprietary  remedy  prepared  and  sold  by  himself.  Van  Doran, 
109—. 

Indictment. — An  indictment  using  the  disjunctive  "or**  by  charging  that 
defendant  "did  practice  or  attempt  to  practice  medicine  or  surgery,**  is  suffi- 
cient.    Shepherd,  J.,  rfwtf«/i«^.     Van  Doran,  109 — . 

Indictment  need  not  alleg^e  npon  whom  defendant  practiced. — It  is  not  necessary 
that  the  indictment  should  state  that  the  defendant  ever  prescribed  for  or  prac- 
ticed upon  a  particular  patient.    Van  Doran,  109 — . 
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Indictment. — An  indictment  for  administering  poison  (strychnia)  with  intent 
to  kill,  which  does  not  aver  that  defendant  "  well  knew  that  said  strychnia  was 
a  deadly  poison,"  is  fatally  defective.     Yarborough,  77-524. 

Attempt. — An  attempt  to  procure  the  miscarriage  of  a  pregnant  woman  by 
administering  a  poisonous  drug,  is  a  misdemeanor  at  common  law.  Slagle, 
82-653. 
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Arrest  of  Judgment. — Defendant  was  convicted  in  the  inferior  court  upon  an 
indictment  marked  *'atrue  bill;"  but  before  judgment  she  moved,  on  affi- 
davits of  the  foreman  of  the  grand  jury  that  no  such  bill  had  been  acted  on 
by  the  grand  jury  or  returned  by  them,  to  correct  the  record  so  as  to  show 
that  no  indictment  had,  in  fact,  been  found.  The  court  denied  the  motion 
because  not  made  in  apt  time;  defendant  then  moved  to  arrest  the  judgment 
which  was  also  denied,  and  judgment  being  pronounced,  she  appealed  to  the 
superior  court,  which  arrested  judgment:  Held^  that  while  the  inferior  court 
properly  refused  to  arrest  the  judgment,  it  erred  in  not  entertaining  the 
motion  to  amend.  The  superior  court  erred  in  arresting  the  judgment;  it 
should  have  reversed  the  judgment  of  the  inferior  court  in  denying  the  motion 
to  amend,  and  remanded  the  case.     Harrison,  104-728. 

See.  488  (1094).    I^oUon,  unlawfid  to  put  in  streams,  for  pur- 
pose  of  eatehing,  hiUing  or  driving  away  fish,    1883,  c.  290. 

It  shall  be  unlawful  for  any  person  to  put  any  poisonous  sub- 
stance for  the  purpose  of  catching,  killing  or  driving  off  any 
fish  in  any  of  the  waters  of  a  creek  or  river,  and  •  any  person 
violating  this  section  shall  be  guilty  of  a  misdemeanor. 

Sec,  489.    Boison,  maliciously  or  secretly  administering,    1887, 
c,  32, 

If  any  person,  by  maliciously  administering  poison  to  another, 
or  by  laying  or  placing  poison  for  another  in  any  food  or  drink, 
or  otherwise,  with  intent  to  kill  or  injure  such  other  person,  or 
shall  cause  any  person  to  partake  of  the  same,  though  death  do 
not  ensue  therefrom,  the  person  so  offending  shall  be  guilty  of 
a  felony  and  punished  as  is  prescribed  in  the  next  preceding 
section;  and  if  any  person,  by  offering  to  administer  poison,  or 
by  laying  or  placing  the  same  for  another,  shall  wilfully  attempt 
to  commit  the  said  felony  without  consummating  the  same,  he 
shall  be  guilty  of  a  misdemeanor  and  punished  by  imprison- 
ment in  jail  or  the  penitentiary  not  less  than  two  months  nor 
more  than  two  years,  or  by  a  fine  not  exceeding  two  hundred 
dollars,  or  both,  in  the  discretion  of  the  court. 

Sec.  490.    Poisonous  shrubs  or  plants,  unlawful  to  leave  exposed 
in  street.    1887,  c  338. 

It  shall  be  unlawful  for  any  person  to  throw  into  or  leave 
exposed  in  any  public  square,  street,  lane,  alley,  or  open  lot  in 


388  POISON. 

any  city,  town  or  village,  or  in  any  public  road  in  this  state, 
any  mock  orange  or  other  poisonous  shrub,  plant,  tree  or  vege- 
table. 

Any  person  violating  the  provisions  of  this  act  shall  be  liable 
in  damages  to  any  person  injured  thereby,  and  shall  also  be 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be 
fined  or  imprisoned  at  the  discretion  of  the  court. 

See,  491*    Death  by  poisan,  aneUysis  by  state  chemist*    1885,  c. 
355.    1887,  c.  269. 

When  at  any  coroner's  inquest  held  over  the  body  of  any 
person  it  shall  be  ascertained  by  the  coroner  and  his  jury  that 
the  deceased  may  have  come  to  his  or  her  death  by  some  poison, 
hurtful  chemical  or  other  substance,  administered  by  some  per- 
son other  than  the  deceased,  then  it  shall  be  the  duty  of  the 
coroner  to  summon  two  physicians,  who  must  have  been  licensed 
to  practice  under  the  laws  of  North  Carolina,  and  shall  have 
them  make  in  his  presence  a  thorough  examination  of  the  body 
of  the  deceased,  externally  and  internally,  moking  a  posZ-mor/em 
examination  of  such  of  the  vital  parts  as  the  heart,  brain, 
stomach,  liver,  smaller  intestines,  et  cetera,  as  the  said  coroner 
and  physicians  may  deem  necessary,  and  of  all  clothing,  bed- 
clothing,  drugs,  discharges,  articles  of  food,  utensils,  furniture 
and  all  other  articles  which  may  have  been  used  or  have 
in  any  way  been  connected  with  the  case.  The  said  coro- 
ner and  physicians  shall  make  their  report  in  writing  to  the 
coroner's  jury,  stating  whether  or  not  in  their  opinion  the 
deceased  came  to  his  or  her  death  by  a  poison,  hurtful  chemical 
or  other  substance  at  the  hands  of  some  other  person  than  the 
deceased;  and  whenever  in  the  opinion  of  the  said  coroner  and 
physicians  it  is  still  necessary  in  order  to  reach  the  ends  of 
justice  that  a  chemical  analysis  of  the  viscera  be  made,  they 
shall  remove  the  stomach  or  other  parts  as  they  may  deem  nec- 
essary, and  shall  secure  any  drugs,  food  or  other  articles  as 
aforesaid  and  shall  pack  each  soft  or  liquid  substance  in*  a 
separate  air-tight  vessel  and  shall  seal  the  same,  all  three  of 


POISON— PRESENTMENT.  389 

them  being  present,  and  deliver  them  to  the  coroner,  who  shall 
transmit  them  himself  or  by  a  trustworthy  messenger  to  the 
chainnan  of  the  board  of  county  commissioners,  with  full 
reports  of  their  proceedings  and  conclusions.  Whenever  a  chem- 
ical analysis  of  the  articles  shall  be  found  necessary  as  aforesaid, 
the  chairman  of  the  board  of  the  county  commissioners  shall 
forward  by  a  trustworthy  messenger  the  article  or  articles  taken 
and  sealed  as  aforesaid  and  delivered  to  him  by  the  coroner  to 
the  [state]  chemist  provided  in  this  act,  with  a  certified  copy  of 
the  report  of  the  coroner  and  physicians  and  the  coroner's  jury 
as  aforesaid,  and  his  certificate  that  the  requirements  of  this 
act  have  been  complied  with.  All  expenses  in  connection  with 
the  requirements  of  this  section  shall  be  borne  by  the  county 
in  which  the  deed  was  committed. 
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Sec.  492  (II7O)*    Names  of  witnesses  and  grand  jurors  to  be 
indorsed  tm  presentment.    M,  C,  c.  35,  s,  7»    1707 ,  c,  474, 

S.2. 

When  a  presentment  shall  be  made  of  any  offence  by  a  grand 
jury,  upon  the  knowledge  of  any  of  their  body,  or  upon  the  tes- 
timony of  witnesses,  the  names  of  such  grand  jurors  and  wit- 
nesses shall  be  indorsed  thereon. 

Indictment  most  be  by  grand  jnry  qualified  to  serre. — Every  defendant  has  the 
right  before  he  is  put  to  answer  a  charge  of  the  state  against  him,  to  require 
that  the  accusation  should  be  preferred  by  a  biU  of  indictment  found  by  a 
grand  jury  composed  of  men  qualified  to  serve  as  prescribed  by  law,  and  he  may 
avail  himself  of  the  disqualification  of  any  of  them  when  or  before  he  is  called 
on  to  plead.     Watson,  86-624. 

How  and  when  defendant  may  take  advantage  of  defect  in  grand  jnry. — A  defendant, 
in  order  to  take  advantage  of  the  incompetency  of  the  grand  jury,  must  put  in 
his  plepi  in  abatement  in  apt  time,  and  by  apt  time  is  meant  the  arraignment  of 
the  defendant.     Watson,  86-624. 
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If  any  of  the  grand  jurors  who  found  the  bill  were  incompetent  to  serve, 
the  defendant  may  take  advantage  of  such  fact,  either  by  plea  in  abatement, 
or  by  motion  to  quash,  but  this  must  be  done  before  the  plea  of  not  guilty  is 
entered.    Baldwin,  80-390. 

Sec.  493  (117S).  No  person  to  be  arrested  on  a  presentment,  nor 
tried,  except  on  indictment.  M.  €•,  c.  35,  s.  6.  1797,  c.  474, 
S.3.    1879,  c.  12. 

No  person  shall  be  arrested  on  a  presentment  of  the  grand 
jury,  or  put  on  trial  before  any  court,  but  on  indictment  found 
by  the  grand  jury. 

Bill  of  indictment  not  necessary  on  appeal  from  a  Jaitice's  court. — On  appeal  from 
the  judgment  of  a  justice  of  the  peace,  in  a  case  where  the  justice  has  juris- 
diction, the  defendant  may  be  tried  on  the  original  warrant  without  the  find- 
ing of  a  bill  of  indictment  by  the  grand  jury,  since  justices  of  the  peace  are 
given  jurisdiction  of  certain  offences,  and  defendants  deprived  of  the  constitu- 
tional right  of  trial  by  jury  in  such  cases  by  the  constitution  itself  (Const.  N. 
C,  art.  4,  {  27),  and  the  statute  prescribing  that  on  appeal  froma  justice  of  the 
peace  the  trial  should  be  de  novo  in  the  superior  court  does  not  mean  that  the 
complaint,  warrant  and  arrest  preliminary  to  the  trial  before  the  justice  shall 
all  go  for  nothing,  and  that  in  the  superior  court  there  shall  be  a  new  com- 
plaint and  a  new  arrest  as  well  as  a  new  trial.    Quick,  72-241. 

Presentment  need  not  be  signed. — A  presentment  need  not  be  signed  by  anyone; 
it  is  the  returning  of  the  indictment  in  open  court  and  its  being  there  recorded 
that  make  it  effectual.    Cox,  28  (6  Jones),  440. 
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Sec.  494  (3406).  Prison  bounds  for  health  of  prisoners  laid  out 
by  county  commissioners;  bond  to  keep  bounds.  R.  C,  c.  87 f 
s.  11.    1^41,  c.  33,  s.  3. 

For  the  preservation  of  the  health  of  such  persons  as  shall  be 
committed  to  jail,  the  board  of  commissioners  of  each  county 
shall  mark  out  such  a  parcel  of  the  land  as  they  shall  think  fit, 
not  exceeding  six  acres,  adjoining  the  prison,  for  the  rules  thereof: 
and  every  prisoner  not  committed  for  treason  or  felony,  giving 
bond  with  good  security  to  the  sheriff  of  the  county  to  keep 
the  rules,  shall  have  liberty  to  walk  therein,  out  of  the  prison, 
for  the  preservation  of  his  health;  and  on  keeping  continually 
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within  the  said  rules,  shall  be  deemed  to  be  in  law  a  true  pris- 
oner; and  that  every  person  may  know  the  true  bounds  of  said 
rules,  they  shall  be  recorded  in  the  county  records,  and  the 
marks  thereof  shall  be  renewed  as  occasion  may  require. 

PriTilege  must  bo  ordered. — A  prisoner  is  entitled  to  the  privilege  of  the  prison 
bounds  only  by  <in  express  order  or  rule  of  the  court  which  sentences  him. 
Ex  parte  Bradley,  26  (4  Ired.),  543. 

Panning  out. — Only  the  judge  who  tries  a  case  can  authorize  a  person  con- 
victed to  be  farmed  out    Pearson,  100-414. 

Convicted  persons  not  entitled  to  prison  bonnds. — Prison  bounds  cannot  be  aUowed 
to  persons  who  have  been  convicted  of  criminal  offences  and  imprisoned  by 
judgment  of  the  court.  The  words  "committed  to  jail"  are  used  in  their 
technical  sense,  and  imply  that  the  prisoner  is  sent  to  jail  to  be  detained  and 
held  to  answer  for  a  criminal  offence  preferred  or  to  be  preferred.  Pearson, 
100-414. 

DiiFerence  between  being  committed  to  jail  and  sentenced  to  Jail  as  a  punishment. — 
The  word  committed  has  a  technical  sense  in  criminal  procedure,  and  is  so 
used  in  the  above  statute.  A  person  is  committed  to  jail  to  answer  for  a  crimi- 
nal ofifence;  upon  conviction  he  is  sentenced  to  jail  as  a  punishment.  Pearson, 
100-414. 
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When  a  criminal  intent  is  conclasively  presumed,  and  when  not.  — Where  an  act  for- 
bidden by  law  is  intentionally  done,  the  intent  to  do  the  act  is  the  criminal 
intent  which  imparts  to  it  the  character  of  an  offence,  and  no  one  who  violates 
the  law,  which  he  is  conclusively  presumed  to  know,  can  be  heard  to  say  that 
he  had  no  criminal  intent  in  doing  the  forbidden  act;  but  where  tlie  acts  are 
themselves  equivocal  and  become  criminal  only  by  reason  of  the  intent  with 
which  they  are  done,  both  must  unite  to  constitute  the  offence,  and  both  facts 
must  be  proved  in  order  to  a  conviction.     King,  86-603. 

Bastardy—child  of  married  woman  presumed  to  be  legitimate. — A  child  born  in 
wedlock  is  presumed  to  be  legitimate,  and  this  presumption  can  only  be 
removed  by  proof  of  impossibility  of  access  or  im potency  of  the  husband.  Rose, 

75-239- 

If  a  child  be  born  in  wedlock  it  is  legitimate  by  presumption  of  law,  though 
the  birth  takes  place  within  a  month  or  a  day  after  marriage,  and  where  the 
mother  was  visibly  pregnant  at  the  time  of  the  marriage  the  child  is  presumed 
to  be  the  offspring  of  the  husband.     Herman,  35  (13  Ired.),  502. 
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If  a  married  woman  have  a  child  born  by  an  adulterous  intercourse  in  viola- 
tion of  the  rights  of  matrimony,  the  nuptial  state  of  the  woman  does  not  pre- 
vent the  law  from  pronouncing  the  child  a  bastard;  it  only  raises  a  presump- 
tion that  the  child  is  legitimate.     Pettaway,  lo  (3  Hawks),  623. 

The  fact  that  the  mother  of  the  alleged  bastard  was  married,  only  raises  a 
presumption  that  the  child  is  legitimate.     Peebles,  10&-768.  ' 

When  the  presiunption  conclnsive. — A  child  born  in  wedlock  is  presumed  to  be 
legitimate,  and  unless  it  is  born  under  such  circumstances  as  to  show  that  the 
husband  could  not  have  begotten  it,  the  presumption  is  conclusive.  Mc- 
Dowell, 101-734. 

Mother  of  bastard  presnmed  to  be  single. — It  is  not  necessary  that  a  bastardy 
proceeding  should  show  affirmatively  that  the  mother  of  the  bastard  was  a 
single  woman,  as  that  fact  will  be  presumed.     Peebles,  108-768. 

Affidavit  preeumed  to  be  voliutary,— Where  it  appears  that  the  affidavit  upon 
which  a  warrant  for  bastardy  issued  was  sworn  to  before  a  justice  of  the  peace 
by  the  mother,  it  will  be  presumed  to  have  been  voluntarily  made.  Peebles, 
108-768. 

Written  examination  of  prosecntriz  in  a  bastardy  proceeding. — It  is  not  error  for 
the  court  to  charge  the  jury  in  a  bastardy  proceeding  that  "  the  written  exam- 
ination of  the  woman  was  presumptive  evidence  that  the  defendant  was  the 
father  of  the  child,  and  that  it  devolved  on  him  by  a  preponderance  of  evi- 
dence to  show  that  he  was  not,  and  that,  if  taking  all  the  evidence  into  con- 
sideration, both  sides  were  evenly  balanced,  the  state  was  entitled  to  a  verdict. " 
Rogers,  79-609. 

Effect  of  the  written  examination  of  the  woman. — Effect  is  given  to  the  examina- 
tion without  reference  to  the  misconduct  or  reputation  of  the  woman  making 
it,  since  the  very  cause  discloses  the  want  of  virtue.     Giles,  103-391. 

It  is  not  error  to  charge  that  illicit  intercourse  with  others,  even  when 
approaching  a  habit,  does  not,  unconnected  with  other  evidence  tending  to 
show  the  falsehood  of  the  charge,  rebut  the  presumption  given  by  the  statute 
to  the  examination  of  the  woman.     Giles,  103-391. 

The  legal  presumption  is  not  rebutted  by  proof  that  just  nine  months  pre- 
vious to  the  birth  of  the  child,  the  prosecutrix  had  illicit  intercourse  with 
another  man,  and  that  on  one  occasion,  about  that  time,  they  were  caught  in 
the  act.     Bennett,  75-305. 

Presumptions  in  larceny — violent  presumption. — Where  the  defendant  is  found  in 
the  possession  of  stolen  goods  immediately  after  the  larceny,  it  is  a  z//^/^»/ pre- 
sumption of  his  having  stolen  them,  and  the  court  should  instruct  the  jury 
that,  in  laWy  he  is  guilty.    Jennett,  88-665. 

Where  a  person  is  found  in  possession  of  goods  which  have  recently  been 
stolen,  there  is  a  presumption  of  law  that  he  is  guilt\-  of  the  theft,  and  it  is  not 
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necessary,  in  order  to  convict  him,  for  the  state  to  show  that  any  other  suspi- 
cious circumstance  accompanied  such  possession.    Turner,  65-592. 

A  person  found  in  possession  of  stolen  goods  so  soon  after  the  thefl  that  he 
could  not  reasonably  have  gotten  the  possession  unless  he  had  stolen  them 
himself,  is  presumed  in  law  to  be  the  thief.     Graves,  72-482. 

Probable  presumption. — Possession  of  stolen  goods  some  time  after  the  larceny 
raises  Oi  probable  presumption  of  guilt,  and  the  question  must  be  submitted  to 
the  jury.    Jennett,  88-665. 

Light  or  rash  presumption. —Where  the  defendant  is  not  found  in  possession 
of  the  stolen  property  recently  after  the  larceny,  it  is  a  light  or  rash  presump- 
tion, and  not  sufficient  to  warrant  conviction,  unless  the  attending  circum- 
stances tend  to  implicate  the  defendant  in  the  larceny,  as  where  he  makes  false 
statements  in  respect  to  his  possession.    Jennett,  8&-665. 

TJnlawfol  acts  of  public  officers  presumed  to  be  criminal. — The  law  presumes  every 
act  in  itself  unlawful  to  have  been  criminally  intended  until  the  contrary 
appears;  therefore  where  a  public  officer  is  indicted  for  failure  to  perform  a 
duty  required  by  law,  the  law  raises  a  presumption  that  such  failure  is  wilful^ 
and  makes  it  incumbent  on  him  to  rebut  the  presumption.     Heaton,  77-505. 

Burglary— no  presumption  that  the  breaking  was  in  the  night. — There  is  no  pre- 
sumption of  law  arising  from  any  fact  that  a  felonious  breaking  into  a  dwell- 
ing-house was  committed  in  the  night-time  rather  than  in  the  day,  and  before 
a  defendant  can  be  convicted  of  burglary  that  fact  must  be  proved,  either 
directly  or  indirectly.     Whit,  49  (4  Jones),  349. 

Killing  with  a  deadly  weapon  presumed  to  be  murder. — Where  the  intentional 
killing  with  a  deadly  weapon  is  established  by  the  proof,  the  killing  is  pre- 
sumed to  be  malicious,  and,  of  course,  amounting  to  murder,  until  the  contrary 
appears  from  circumstances  of  alleviation,  excuse  or  justification;  and  it  is 
incumbent  upon  the  prisoner  to  make  out  such  circumstances  to  the  satisfac- 
Hon  of  the  jury,  unless  they  arise  out  of  the  evidence  against  him.  Brittain, 
89-481. 

When  malice  is  only  to  be  iufbrred  from  all  the  circumstances. — Where  there  is  an 
antecedent  grudge,  and  the  parties  between  whom  it  exists  meet  and  an  aflFray 
ensues,  and  one  is  killed,  the  killing  is  not  necessarily^  by  a  presumption  of 
law,  to  be  referred  to  the  antecedent  grudge  so  as  to  make  the  killing  murder; 
but  the  existence  of  malice  in  giving  the  mortal  blow  is  a  matter  of  inference 
for  the  court  or  jury  from  all  the  circumstances,  of  which  the  antecedent  grudge 
is  one.     Ta-cha-na-tah,  64-614. 

Burden  of  showing  matter  of  mitigation. — The  fact  of  killing  with  a  deadly 
weapon  being  admitted,  or  proved,  the  burden  of  showing  any  matter  of  miti- 
gation, excuse  or  justification  is  thrown  upon  the  prisoner,  and  it  is  incumbent 
on  him  to  establish  such  matter,  neither  beyond  a  reasonable  dbubt  nor  accord- 
ing to  a  preponderance  of  the  testimony,  but  to  the  satisfaction  of  the  jury. 
Willis,  63-26. 
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When  proTOcation  no  defence. — Where  a  deliberate  antecedent  puq>ose  to  kill 
is  ascertained^  and  there  is  a  consequent  unlawful  act  of  killing,  the  immedi- 
ate provocation,  whatever  it  may  be,  which  precedes  the  act,  is  to  be  thrown 
out  of  the  case  and  goes  for  nothing,  unless  it  can  be  shown  that  this  purpose 
was  abandoned  before  the  act  was  done.  There  can .  be  no  such  thing  in  law 
as  a  killing  with  malice,  and  also  on  the  furor  brevis  of  passion,  and  prov- 
ocation furnishes  no  extenuation  unless  it  produces  passion.  Malice  excludes 
passion;  passion  presupposes  the  absence  of  malice.  In  law,  they  cannot  co- 
exist.   Johnson,  23  (i  Ired.),  354. 

When  the  rale  which  rcijects  the  provocation  applies. — Be  fore  the  rule  which  refers 
the  motive  in  killing  to  antecedent  malice,  rather  than  to  the  immediate  prov- 
vocation  can  apply,  there  must  be  something  to  show  a  particular  and  defi- 
nite intent  to  kill ;  as  if  the  weapon  with  which  the  party  intends  to  kill  is 
shown,  or  the  time  and  place  are  fixed  on  and  the  party  goes  to  the  place  at 
the  time  for  the  purpose  of  meeting  his  adversary  and  with  an  intention  to  kill 
him;  so  that  the  provocation  is  a  mere  collateral  circumstance,  and  the  intent 
to  kill  existed  before  and  independently  of  it    Johnson,  47  (2  Jones),  247. 

Abandonment  of  purpose  not  presumed. — There  is  no  legal  presumption  that 
where  a  provocation  intervenes  between  the  expression  of  malice  and  the  act 
of  killing,  the  slaying  was  upon  passion  and  not  malice;  but,  while  the  most 
determined  purpose  to  kill  may  be  repented  of,  and  malice,  however  deeply 
settled,  may  be  abandoned,  still  if  the  act  be  done  which  that  purpose  contem- 
plated, repentance  of  the  criminal  purpose  will  not  be  presumed^  and  it  is 
incumbent  on  the  prisoner  to  show  that  he  had  abandoned  his  unlawful  pur- 
pose before  the  act  of  killing.    Johnson,  23  (i  Ired.),  354. 

Killing  upon  a  second  provocation  presumed  to  be  from  passion.  — Where  a  deliber- 
ate purpose  to  kill  is  ascertained,  provocation  will  not  extenuate  the  killing  to 
manslaughter,  although  the  act  speedily  follows  upon  the  provocation,  and 
before  the  blood,  if  raised  to  the  boiling  point  of  passion,  has  time  to  cool, 
if,  from  the  adverse  and  deliberate  expression  of  malice,  it  can  be  collected  that 
the  blood  was  not  thus  heated  by  that  provocation;  but  if  no  act  of  killing 
then  take  place  and  an  additional  provocation  be  received,  and  thereupon  the 
person  so  provoked  slay  his  adversary,  it  is  a  fair  presumption,  unless  the 
circumstances  of  fact  show  the  contrary,  that  this  superadded  provocation  did 
produce  such  highly  excited  passion,  and  the  act  of  slaying  proceeded  from 
this  passion.    Johnson,  23  (i  Ired.),  354. 

Where  express'  malice  is  shown  to  have  once  existed,  but  a  subsequent, 
reconciliation  followed  by  fresh  provocation,  is  proved,  the  law  will  refer  the 
motive  of  the  slayer  to  the  recent  provocation  and  not  to  the  antecedent 
malice,  unless  the  special  circumstances  of  the  case  forbid  such  a  presumption. 
Barnwell,  80-466. 

Pretended  reconciliation. — If  there  be  an  old  grudge  between  two  persons  and 
they  are  reconciled  again^  and  then  upon  a  new  and  sudden  quarrel  one  kills 
the  other,  it  is  not  murder;  but  if  from  the  circumstances  it  appears  that  the 
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reconciliation  was  but  pretended  or  counterfeit,  and  that  the  killing  was  done 
upon  the  force  of  the  old  malice,  it  is  murder.    Johnson,  23  (i  Ired.)»  354. 

The  contiaiiatioii  of  expressed  malice  preeumed. — When  the  existence  of  deliber- 
ate malice  in  the  slayer  is  once  ascertained,  its  continuance  down  to  the  perpe- 
tration of  the  meditated  act  must  be  presumed,  until  there  is  evidence  to  repel 
it.    Johnson,  23  (i  Ired.),  354. 

Slander — ^presumption  of  the  innocence  of  prosecutrix. — On  indictment  for  the 
slander  of  an  innocent  woman,  her  innocence  is  a  question  for  the  jury  upon 
the  eyidence,  and  no  presumption  of  her  innocence  can  be  allowed  to  weigh 
against  the  defendant.  Notwithstanding  the  fact  that  the  law  raises  a  pre- 
sumption in  favor  of  the  integrity  of  persons  generally,  it  cannot  raise  con- 
flicting presumptions,  and  since  every  defendant  is  presumed  to  be  innocent 
of  the  charge  against  him  until  proved  to  be  guilty,  there  is  necessarily  no 
presumption  as  to  the^nnocence  of  the  prosecutrix  in  a  case  of  alleged  slan- 
der.    McDaniel,  84-803. 

Possession  of  Ibrged  order  ft>r  goods. — The  possession  by  a  defendant  of  a  forged 
order  for  goods  drawn  in  his  favor,  and  his  obtaining  the  goods  thereon,  con- 
stitute complete  proof  that  the  defendant  either  forged  the  order  himself  or 
assented  to  the  forgery,  and  the  fact  that  he  could  not  write  does  not  rebut  the 
legal  presumption  of  his  guilt.    Lane,  80-407.     Britt,  14  (3  Dev.),  122. 

Possession  of  pistol  presumption  of  giUlt. — Where  one  carries  a  pistol  concealed 
about  his  person  off  his  own  premises,  the  law  presumes  the  criminal  intent 
from  the  possession,  and  the  burden  is  on  the  defendant  to  rebut  this  pre- 
sumption by  testimony  sufficient  to  satisfy  the  jury  of  his  innocent  purpose. 
McManus,  89-555. 

Clerk  failing  to  pay  over  license  tax. — Where  a  clerk  of  the  superior  court  is 
indicted  for  failure  to  pay  over  a  license  tax,  and  the  failure  to  pay  is  admit- 
ted, the  law  raises  a  presumption  that  such  failure  was  wilful,  and  it  is  incum- 
bent on  the  defendant  to  rebut  the  presumption.     Heaton,  77-505. 

Distance  of  coart-house  from  county  line. — The  law  raises  no  presumption,  nor 
does  the  court  judicially  know,  that  the  court-house  of  a  county  is  five  miles 
or  more  from  the  boundaries  of  such  county;  and  so  where  a  defendant,  on  his 
arrest,  said  that  he  desired  to  be  carried  to  the  court-house  which  was  within 
five  miles  of  the  place  where  the  offence  was  committed,  and  on  being  carried 
there  did  not  object  that  it  was  not  the  proper  court-house,  it  was  error  in 
the  trial  judge  to  leave  these  circumstances  to  the  jury  upon  the  question  of 
venue.  He  should  have  instructed  them  that  there  was  no  evidence  that  the 
offence  was  committed  in  the  county  as  charged.     Revels,  44  (Busb.),  200. 

Conibssions — influence  presumed  to  continue. — Where  a  prisoner  has  once  been 
induced  to  confess  through  hope  or  fear,  confessions  subsequently  made  are 
presumed  to  proceed  from  the  same  influence  until  the  contrary  be  shown  by 
clear  proof.     Roberts,  14  (3  Dev.),  259. 
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Escape — when  burden  on  defendant. — On  indictment  of  an  ofEcer  for  permitting 
an  escape,  after  proof  that  the  prisoner  was  committed  to  the  custody  of  the 
defendant  and  afterwards  escaped,  the  law  presumes  negligence,  and  the  burden 
is  on  the  defendant  to  show  that  there  was  no  negligence  on  his  part,  and  that 
he  used  all  legal  means  for  the  safe-keeping  of  the  prisoner.     Hunter,  94-829. 

Haiming^ — presnmption  of  intent. — Where  a  maim  is  proved,  the  law  presumes 
that  it  was  done  unlawfully  and  with  an  intent  to  maim.  Evans,  2(1  Hay.), 
281  (325). 

The  intent  to  disfigure  is  presumed  from  the  act  of  maiming,  and  it  is  not 
necessary  that  there  should  be  malice  prepense.     Crawford,  13  (2  Dev.),  425. 

The  intent  to  disfigure  \^  prima  facie  to  be  inferred  from  an  act  which  does 
in  fact  disfigure,  and  the  burden  is  on  the  defendant  to  repel  that  presumption. 
Girkin,  23  (i  Ired.),  121. 

Burden  of  proof -as  to  marriage. ->  On  indictment  for  formication  and  adultery, 
it  is  not  necessary  for  the  state  to  prove  that  defendants  are  not  married,  since 
the  question  whether  they  are  married  or  not  is  a  matter  peculiarly  within  their 
knowledge,  and  the  burden  is  on  them  to  show  a  marriage  if  such  exists. 
McDuffie,  107-885. 

Opinion  of  conrt  preenmed  to  have  been  at  proper  time. — ^Where  the  record  recites 
that  a  regular  term  of  the  superior  court  was  opened  and  held  on  Wednesday^ 
instead  of  Monday  of  the  week  fixed  by  statute,  it  will  be  presumed  that  the 
sheriff  duly  opened  the  court  and  adjourned  it  from  day  to  day,  as  provided 
by  The  Code^  \  926.     Weaver,  104-758. 

Indictment  presumed  to  be  returned  in  open  conrt,  when. — The  recital  in  an 
indictment  that  "the  jurors  upon  their  oath  present,'*  etc,  raises  a  presump- 
tion, when  accompanied  by  the  endorsement  of  "a  true  bill  "  signed  by  the  ^ 
foreman,  that  it  was  duly  returned  and  presented  in  open  court.     Weaver, 
104-758. 

When  presumption  of  an  acquittal  arises.  — Where  a  party  is  placed  on  trial  for  an 
alleged  offence,  but  the  record  does  not  disclose  the  result,  the  presumption  is 
that  he  was  acquitted;  so  where  the  record  states  that  he  was  "released"  it 
will  be  taken  as  implying,  nothing  appearing  to  the  contrar}',  that  he  was 
acquitted.     Bowers,  94-910. 

Acquisition  of  easement. — An  easement  in  land  may  be  presumed  from  long, 
continuous  and  uninterrupted  enjoyment,  and  its  abandonment  may  be  pre- 
sumed from  non-user  and  obstructions  acquired  in  and  submitted  to  without 
resistance  for  a  period  sufficient  to  raise  such  presumption.  This  applies  to 
public  as  well  as  private  easements.     Long,  94-896. 
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PUBLIC  ARMS. 

See»  495  (3556).    Setting,  buying  and  embezzlitig  public  arms; 
misdemeanor,    JR.  C,  c.  89,  s.  8.    1831,  c.  45^  8.  5. 

If  any  person  to  whom  shall  be  confided  public  arms  or  accou- 
trements, shall  sell,  or  in  any  manner  embezzle  the  same,  or  any 
part  thereof,  or  if  any  person  shall  purchase  any  of  them, 
knowing  them  to  be  such,  the  person  so  offending  shall  be 
guilty  of  a  misdemeanor. 

Sec.  490  (3558).    Officers  to  demantl  public  arms  of  persons  not 
entitled.    R.  C.f  c.  89,  s.  10.    1831,  c.  45,  s.  7. 

Every  commissioned  officer  of  the  militia,  whenever  and 
wherever  he  shall  see  or  learn  that  any  of  the  arms  belonging 
to  the  state  are  in  the  possession  of  any  person  other  than  in 
whose  hands  they  may  be  placed  for  safe-keeping,  under  the 
provisions  of  this  chapter,  shall  make  immediate  demand  for 
the  same  personally  or  in  writing;  and  should  such  person 
refuse  to  deliver  them  to  the  officer,  he  shall  be  guilty  in  like 
manner,  and  punished  in  like  manner,  as  for  selling  or  embezzling 
public  arms. 


PUBLIC  PRINTING. 

Sec.  497  (3022J.  How  bills  for  printing  to  be  charged  and 
audited.  1871'*2,  c.  180,  s.  3.  1879,  c.  5,  s.  38.  1885,  c. 
331. 

Each  bill  against  the  state  for  printing  shall  be  charged  by 
the  **quad  em"  and  token,  and  shall  be  approved  by  two  practi- 
cal printers  of  integrity,  entirely  disinterested  in  the  matter, 
who  shall  be  selected,  one  by  the  auditor  and  the  other  by  the 
public  printer.  Said  practical  printers  so  chosen,  before  enter- 
ing upon  any  examination  by  this  section  required,  shall  qualify 
before  some  magistrate  to  impartially  examine  said  printing  and 
determine  both  the  manner  of  its  execution  and  the  correctness  of 
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the  account  rendered  for  the  same;  but  neither  the  two  practical 
printers  as  aforesaid,  nor  the  state  auditor  shall  approve  the 
accounts  of  the  public  printer  oftener  than  forty-eight  times  in 
one  year;  for  each  of  which  auditings  the  said  practical  printers 
shall  severally  receive  the  sum  of  two  dollars. 

See*  498  (3623 J.  No  account  to  be  audited  until  examined  and 
approved  by  two  practical  printers;  violation  by  auditor  a 
tnisdemeanor.    1871-^2,  c.  180, 8.  4. 

No  account  rendered  for  public  printing  under  the  contract 
herein  directed  to  be  made,  shall  be  audited  until  the  work 
charged  for  shall  have  been  examined  and  the  account  shall  have 
been  approved  by  two  practical  printers,  as  provided  in  the  pre- 
ceding section,  who  shall  certify  that  the  workmanship  of  said 
printing  is  properly  executed,  and  the  accounts  for  the  same  are 
just  and  accurate.  Any  violation  of  this  section  shall  be  a  mis- 
demeanor, and  the  auditor  on  conviction  shall  be  fined  and  im- 
prisoned at  the  discretion  of  the  court. 


PUNISHMENT. 

Sec.  499  (109C).    Punishments  for  felonies  not  specified.    B.  C, 
e.  34,  s.  27* 

Every  person  who  shall  be  convicted  of  any  felony  for  which 
no  specific  punishment  is  prescribed  by  statute,  shall  be  impris- 
oned in  the  county  jail  or  penitentiary  not  exceeding  two  years, 
and  be  fined,  in  the  discretion  of  the  court,  or  if  the  offence  be 
infamous,  the  person  oflFending  shall  be  imprisoned  in  the  county 
jail  or  penitentiary,  not  less  than  four  months  nor  more  than 
ten  years,  and  be  fined. 

Sec.  500  (1097)»    Punishments  for  "fnisdemeanors  not  specified, 
n.  €.,  c.  34,  s.  120. 

Offences  made  misdemeanors  by  statute,  where  a  specific  pun- 
ishment is  not  prescribed,  shall  be  punished  as  misdemeanors  at 


PUNISHMENT.  399 

common  law;  but  if  the  offence  be  infamous,  or  done  in  secrecy 
and  malice,  or  with  deceit  and  intent  to  defraud,  the  offender 
shall  be  punished  by  imprisonment  in  the  county  jail  or  peni- 
tentiary not  less  than  four  months  or  more  than  ten  years,  and 
be  fined. 

statute  proMbiting  a  matter  of  pablle  grievance.— If  a  statute  prohibit  a  matter 
of  public  grievance,  or  command  a  matter  of  public  convenience,  all  acts  or 
omissions  contrary  to  the  prohibition  or  command  of  the  statute,  being  mis- 
demeanors at  common  law,  are  punishable  by  indictment,  if  the  statute  speci- 
fies no  other  mode  of  proceeding,  notwithstanding  no  punishment  is  prescribed 
in  the  act.     Parker,  91-650.     Bloodworth,  94-918. 

When  statute  imposes  a  penalty. — Where  a  statute  makes  an  act  unlawful  and 
mentions  a  particular  mode  of  proceeding,  as  when  it  imposes  a  penalty  for 
its  violation  and  says  nothing  more,  that  proceeding  excludes  that  by  indict- 
ment.    Snuggs,  85-541. 

False  pretence  a« misdemeanor. — ^The  ofifence  of  obtaining  goods  by  false  pre- 
tence is  a  misdemeanor  because  it  is  not  made  a  felony  by  the  statute,  and  the 
punishment  being  presc^bed  in  the  statute,  no  other  can  be  imposed.  Grump- 
ier, 90-701. 

When  statute  makes  an  act  nnlawftil  but  prescribes  no  punishment, — Where  a  stat- 
ute makes  the  commission  of  an  act  **  unlawful  "  but  specifies  no  mode  of  pro- 
ceeding, a  violation  of  its  provisions  is  a  misdemeanor  punishable  by  indict- 
ment at  common  law.     Parker,  91-650. 

What  offences  are  punishable  by  imprisonment  in  penitentiary. — Only  felonies 
where  no  specific  punishment  is  prescribed,  and  offences  that  are  infamous,  or 
done  in  secrecy  and  malice,  or  with  deceit  and  intent  to  defraud,  can  be  pun- 
ished by  imprisonment  in  the  penitentiary.     Powell,  94-920. 

Secretly  removing  crop  by  tenant. — The  offence  of  removing  crops  without  pay- 
ment of  rents  or  advancements,  or  without  giving  notice  of  such  removal, 
although  it  may  have  been  committed  secretly,  or  at  night,  is  a  simple  misde- 
meanor, and  cannot  be  punished  by  imprisonment  in  the  penitentiary.  Pow- 
ell, 94-920.  » 

When  punishment  in  the  discretion  of  the  Judge.  —When  the  limit  of  punishment 
is  not  fixed  by  the  legislature,  it  is  left  as  a  matter  of  discretion  with  the  pre- 
siding judge,  and  the  supreme  court  can  neither  control  such  discretion  nor 
fix  the  limits  of  punishment.     Miller,  94-904. 

Punishment  for  simple  assault  on  indictment  fbr  assault  with  intent  to  rape. — Where, 
on  indictment  for  an  assault  with  intent  to  commit  rape,  the  conviction  is  for 
simple  assault,  and  there  is  no  evidence  that  the  prosecutrix  suffered  an}' 
bodily  pain,  the  punishment  cannot  exceed  a  fine  of  $50  or  imprisonment  for 
thirty  days,     Nash,  109—. 
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Pnnisliment  of  escapod  priioner  recaptnrod. — If  a  prisoner  under  sentence  of 
death  is  respited  and  escapes,  and  is  not  recaptured  until  after  the  day  fixed  for 
the  execution,  the  judge  may,  at  a  subsequent  term,  direct  the  sentence  to  be 
carried  into  effect.     Cardwell,  95-643. 

Practice  when  illegal  pnnisliinont  is  inflicted. — Where  illegal  punishment  is 
inflicted  and  the  case  is  brought  to  the  supreme  court  for  review,  the  case  will 
be  remanded  to  the  superior  court  with  an  instruction  to  impose  the  punish- 
ment authorized  by  law.     Lawrence,  81-522. 

Hnsband  beating  his  wife. — Punishment  by  imprisonment  in  the  county  jail 
for  two  years  imposed  on  a  husband  convicted  of  beating  his  wife,  without 
excuse  or  provocation,  to  such  a  degree  of  cruelty  as  to  indicate  malice  towards 
her,  is  not  in  violation  of  the  constitution  forbidding  cruel  and  unusual  pun- 
ishment    Pettie,  80-367. 

When  judgment  may  be  snspended. — In  cases  where  the  law  gives  to  the  judges 
a  discretion  over  the  quantum  of  punishment,  they  may  with  propriety  sus- 
pend the  sentence  for  the  avowed  purpose  of  affording  to  the  convicted  an 
opportunity  to  make  restitution  to  the  person  peculiarly  aggrieved  by  his 
offence,  or  to  redress  its  mischievous  public  consequences.     Bennett,  20  (4  D. 

&  B.),  43- 

t 

Punishment  must  be  nnconditional, — A  judgment  once  rendered  is  the  certain 
and  final  conclusion  of  the  law  following  upon  ascertained  premises.  It 
must,  therefore,  be  unconditional,  and  no  authority  can  remit  or  mitigate  the 
punishment  except  by  the  exercise  of  the  high  powers  of  the  executive.  Ben- 
net,  20  (4D.  &  B.)i  43. 

The  disjunctive  ^'or^'not  construed  to  mean  ''and". — Where  a  statute  provides  that 
a  party  guilty  of  the  offence  created  by  it  shall  be  fined  or  imprisoned,  the 
court  has  no  power  to  both  fine  and  imprison.     Walters,  97-489. 

Unexecuted  Judgment  may  be  modified  during  term. — ^The  court  has  power  during 
the  term  to  correct  or  modify  an  unexecuted  judgment  in  criminal  as  well  as 
in  civil  actions.     Mitchell,  95-661. 

Fornication  and  adultery. — Persons  convicted  of  fornication  and  adultery  may 
be  imprisoned  in  the  county  jail.     Manly,  95-661. 

Punishment  of  one  though  others  not  taken. — Where,  on  indictment  for  a  riot, 
one  of  several  defendants  is  convicted,  he  may  be  punished  though  the  others 
are  not  yet  taken,  for  though  the  others  may  be  acquitted,  yet  he  is  estopped 
by  the  verdict  to  deny  his  guilt.     Pugh,  3  (2  Hay.),  55  (218). 

Conspiracy  to  charge  with  infiuiticide. — A  person  convicted  of  a  conspiracy  to 
charge  another  with  infanticide  cannot  be  punished  by  imprisonment  in  the 
penitentiary,  since  such  offence  is  only  a  misdemeanor.    Jackson,  82-565. 

Practice  where  improper  judgment  is  pronounced. — Where  the  court  erroneously 
sentences  one  convicted  of  a  crime  to  pay  a  fine,  and  on  default  thereof  to  be 
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imprisoned,  the  judgment  is  void  as  being  alternative  and  conditional,  and 
the  rule  in  such  cases  is  to  remand  the  case  that  a  proper  judgment  may  be 
pronounced.    Perkins,  82-681. 

Pnnislimeiit  fbr  receiving  stolon  goods. — A  defendant  convicted  of  receiving 
stolen  goods,  knowing  them  to  have  been  stolen,  may  be  punished  by  impris- 
onment in  the  penitentiary,  notwithstanding  such  offence  is  made  only  a  mis- 
demeanor by  The  Code^  \  1074,  since  the  statute  also  prescribes  that,  on  con- 
viction, "such  receiver  shall  be  punished  as  one  convicted  of  larceny.'* 
Brite,  73-26. 

Assault  and  battery. — A  sentence  of  five  years'  imprisonment  in  the  county 
jail  and  a  recognizance  of  {500  to  keep  the  peace  for  five  years  after  the  expi-  | 

ration  of  that  time,  imposed  upon  a  defendant  convicted  of  assault  and  battery, 
is  a  ''cruel  or  unusual  punishment,"  within  the  prohibition  contained  in 
Const.  N.  C,  art  i,  J  14,  providing  that  *'  excessive  bail  should  not  be  required, 
nor  excessive  fines  imposed,  nor.  cruel  or  unusual  punishment  inflicted." 
Driver,  78-423. 

Same  act  which  constitutes  a  contempt  also  a  violation  of  law. — Where  the  same 
act  which  constitutes  a  contempt  of  court  is  also  a  violation  of  the  criminal  law, 
th»  perpetrator  maj'  be  convicted  and  punished  for  the  violation  of  law,  not- 
withstanding he  has  already  been  punished  for  the  contempt.  In  re  Griffin, 
98-225.  - 

When  punishment  increased  by  statute. — Where  the  punishment  has  been 
increased  by  statute,  and  the  indictment  concludes  as  at  common  law,  the 
court  can  only  impose  such  sentence  as  would  have  been  lawful  before  the 
statute.     Lawrence,  81-522. 

Defendant  illegally  imprisoned  not  entitled  to  be  discharged. — Where  a  person  has 
been  illegally  imprisoned  in  the  penitentiary,  he  is  entitled  to  a  certiorari  to 
review  the  judgment,  but  such  certiorari  does  not  entitle  him  to  his  discharge 
on  the  ground  that  its  effect  is  to  give  him  a  new  trial  and  that  he  has  already 
been  once  in  jeopardy,  but  the  case  will  be  remanded  for  proper  judgment. 
Lawrence,  81-522. 

Disqualification  fbr  office  and  suffrage  of  persons  convicted  of  infkmons  crimes. — The 
loss  of  the  right  of  suffrage  and  disqualification  for  office,  imposed  by  article 
six  of  the  constitution  upon  persons  convicted  of  infamous  crimes,  constitute 
no  part  of  the  punishment  of  the  court,  but  are  the  mere  consequence  of  such 
judgment.    Jones,  82-685. 

Change  of  punishment  fbr  larceny  f^om  whipping  to  imprisonment  not  an  ex  post 
&cto  law. — The  statute  changing  the  punishment  for  larceny  from  whipping 
and  imprisonment  at  common  law  to  imprisonment  in  the  penitentiary  is  not 
subject  to  the  objection  of  being  an  ex  post  facto  law.  The  rule  is,  not  that 
^e  punishment  cannot  be  changed^  but  that  it  cannot  be  aggravated^  and 
therefore  a  defendant  convicted  of  larceny  just  before  the  ratification  of  the 
statute  cannot  object  to  being  imprisoned  in  the  penitentiary.    Kent,  65-311. 
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How  deliBndaiit  improperly  imprisosed  in  penitentiary  released.  — A  defendant  improp- 
erly sentenced  to  imprisonment  in  the  penitentiary  for  assault  and  battery  can- 
not be  released  by  habeas  corpus^  where  he  fails  to  appeal  from  such  judgment, 
since  the  writ  of  habeas  corpus  is  denied  to  persons  detained  by  the  final  judg- 
ment of  a  court  of  competent  jurisdiction,  but  his  remedy  is  by  a  writ  of 
certiorari.    In  re  Schenck,  74-607. 

Sec.  601  (749).  Confession  of  Judgment  to  secure  fine  and  costs 
not  to  operate  as  a  discharge  of  original  judgment.  1879,  c. 
264^  s.  6.    1885,  c.  364. 

In  cases  where  the  court  permits  a  defendant  convicted  of  any 
criminal  offence,  to  give  bond  or  confess  judgment,  with  sureties 
to  secure  the  fine  and  costs  which  may  be  imposed,  the  accept- 
ance of  such  security  shall  be  upon  the  condition  that  it  shall 
not  operate  as  a  discharge  of  the  original  judgment  against  the 
defendant  nor  as  a  discharge  of  his  person  from  the  custody  of 
the  law  until  the  fine  and  costs  are  paid.  This  section  shall  be 
applicable  to  the  courts  of  justices  of  the  peace,  mayors,  and 
other  chief  officers  of  cities  and  towns. 

Sec.  502  (750).  Defendant  failing  to  pay  fine  and  costs  may 
again  be  arrested.    1879,  c.  264,  s.  7*    1885,  c.  364. 

In  default  of  payment  of  such  fine  and  costs,  it  shall  be  the 
duty  of  the  court  at  any  subsequent  term  thereof  on  motion  of 
the  solicitor  of  the  state  to  order  a  capias  to  issue  to  the  end 
that  such  defendant  may  be  agaiir  arrested  and  held  for  the 
fine  and  costs  until  discharged  according  to  law.  This  section 
shall  be  applicable  to  the  courts  of  justices  of  the  peace,  mayors 
and  other  chief  officers  of  cities  and  towns. 

When  confession  of  judgment  discharges  the  original  judgment. — Where,  on  con- 
viction for  an  assault,  the  defendant  is  ordered  into  custody  **until  the  fine 
and  costs  are  secured*^  and  he  then  confesses  judgment,  with  sureties  to  secure 
the  fine  and  costs  imposed,  and  execution  is  afterwards  issued  and  returned 
unsatisfied,  a  motion  to  order  the  defendant  again  into  custody  until  the  fine 
and  costs  are  paid  cannot  be  sustained,  since  the  confession  of  judgment  with 
sureties,  and  his  discharge  consequent  thereon,  operate  as  a  discharge  of  the 
original  judgment  imposing  the  fine  and  costs.     Cooley,  80-398. 

Note. — The  above  decision  was  made  before  the  two  preceding  statutes  were 
passed. 

Judgment  may  be  confisssed  to  the  state.— Where  a  defendant  is  ordered  into 
custody  until  a  fine  and  costs  are  paid,  it  is  competent  for  him  to  confess  jadg- 
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ment  to  the  state  with  sureties  for  the  fine  and  costs,  to  be  taxed  by  the  clerk. 
Love,  23  (I  Ired.),  264. 

Hotionto  set  aside  a  judgment  conftssed. — Where  a  surety  confesses  judgment 
to  the  state  for  a  fine  and  costs  imposed  on  a  defendant,  a  motion  by  such 
surety,  at  next  term  of  the  court,  to  set  aside  the  judgment  on  the  ground  that 
he  was  informed  by  the  officers  of  the  court  that  the  costs  would  be  but  a  cer- 
tain sum,  when  in  truth  the  costs  were  a  much  larger  sum,  must  be  denied  when 
there  is  no  evidence  that  the  declaration  of  the  officers  was  made  with  an  intent 
to  defraud  the  surety,  or  that  he  would  not  have  confessed  the  judgment  if  he 
had  known  the  costs  amounted  to  the  larger  sum.     Love,  23  (i  Ired.),  264. 

An  escape  without  the  sanction  of  the  conrt  does  not  discharge  the  Judgment. — 
Where  a  defendant  is  ordered  into  custody  until  he  shall  pay  the  fine  and  costs 
imposed  by  the  judgment  against  him,  and  is  permitted  by  the  sheriff  to  escape 
without  the  authority  or  consent  of  the  solicitor,  the  judgment  is  not  dis- 
charged, and  the  defendant  ma}'  be  put  in  custody  again.  Simpson,  46 
Hi  (I  Jones),  80. 

DefiBndant  agreeing  to  pay  in  ten  days. — A  magistrate's  judgment  imposing  a 
fine  and  costs  is  not  discharged  by  the  fact  that  defendant  was  permitted  to 
go  at  liberty  on  his  agreement  to  pay  in  ten  days,  and  on  his  failure  to  per- 
form his  agreement  he  may  be  arrested  for  the  fine  and  costs.     Dula,  100-423. 

Judgment  pronounced  at  succeeding  term  where  defendant  escapes  alter  verdict. — 
Where  a  defendant,  on  the  rendition  of  a  verdict  against  him,  fails  to  appear 
that  sentence  may  be  imposed,  and  the  case  is  continued  uutil  next  term,  the 
court  may  pronounce  judgment  at  the  succeeding  term.     Black,  94-809. 

Appeal  not  fbrfeited  by  failure  to  appear  on  rendition  of  verdict. — W*here  a  defend- 
ant fails  to  appear  to  receive  the  sentence  of  the  court  after  the  rendition  of  a 
verdict  against  him,  and  the  case  is  continued,  he  may  appeal  from  the  judg- 
ment pronounced  against  him  at  a  succeeding  term.  His  right  of  appeal  is  not 
forfeited  by  his  failure  to  appear  at  the  trial  term  after  verdict  rendered  against 
him.     Black,  94-809. 

Special  verdict  must  find  every  element  of  the  offence. — Where  a  special  verdict  is 
rendered,  all  the  facts  necessary  to  constitute  the  offence  charged  must  be  spe- 
cifically  ascertained,  otherwise  no  judgment  can  be  pronounced.     Bloodworth, 
'  94-918. 

Sec,  503,    Convicts  to  he  sentenced  to  hartllabor  on  public  rooflu 
in  certain  cases;  expenses,  how  paid,  iS^c.    18873  c,  355. 

(i)  When  any  county  has  made  provision  for  the  working  of 
convicts  upon  the  public  roads,  or  when  any  number  of  counties 
have  jointly  made  provision  for  working  convicts  upon  the  pub- 
lic roads,  it  shall  be  lawful  for,  and  the  duty  of  the  judge  hold- 
ing court  in  such  counties,  to  sentence  to  imprisonment  and  hard 
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labor  on  the  public  roads  for  such  terms  as  are  now  prescribed 
by  law  for  their  imprisonment  in  the  county  jails  or  in  the  state 
prison,  the  following  classes  of  convicts:  first,  all  persotis  con- 
victed of  offences  the  punishment  whereof  would  otherwise  be 
wholly,  or  in  part,  imprisonment  in  the  county  jail;  second,  all 
persons  convicted  of  crimes  the  punishment  whereof  would  oth- 
erwise wholly  or  in  part  be  imprisonment  in  the  penitentiary  for 
a  term  not  exceeding  ten  years.  In  such  counties  there  may  also 
be  worked  on  the  public  roads,  in  like  manner,  all  persons  sen- 
tenced to  imprisonment  in  jail  by  any  magistrate,  and  also  all 
insolvents  who  shall  be  imprisoned  by  any  court  in  said  counties 
for  non-payment  of  costs  in  criminal  causes  may  be  retained  in 
imprisonment  and  worked  on  the  public  roads  until  they  shall  A 
have  repaid  the  county  to  the  extent  of  the  half  fees  charged  up 
against  the  county  for  each  person  taking  the  insolvent  oath. 
The  rate  of  compensation  to  be  allowed  each  insolvent  for  work 
on  the  public  roads  shall  be  fixed  by  the  county  commissioners 
at  a  just  and  fair  compensation,  regard  being  had  to  the  amount 
of  work  of  which  each  insolvent  is  capable. 

(2)  That  the  convicts  sentenced  to  hard  labor  upon  the  public 
roads,  under  provisions  of  section  one  of  this  act,  shall  be  under 
the  control  of  the  county  authorities,  and  said  county  authorities 
shall  have  power  to  enact  all  needful  rules  and  regulations  for 
the  successful  working  of  all  convicts  upon  said  public  roads: 
Provided^  the  county  commissioners  shall  have  power  to  work 
such  convicts  on  the  public  roads  or  canaling  the  main  drains  and 
swamps. 

(3)  That  nothing  contained  in  this  act  shall  in  anyway  affect, 
interfere  with,  or  diminish  any  convicts  granted  or  assigned  to 
any  railroad,  or  other  work  of  internal  improvement,  either  by 
contract  executed  prior  to  this  act,  or  granted  or  assigned  by  any 
prior  act  of  this  general  assembly. 

,  (4)  That  in  all  cases  where  the  judge  presiding  shall  be  satis- 
fied that  there  is  good  reason  to  fear  that  an  attempt  to  release 
or  to  injure  any  person  convicted  of  any  of  the  offences  men- 
tioned in  section  one  of  this  act,  class  second,  it  shall  be  lawful 
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for  the  judge  to  sentence  such  convicts  to  imprisonment  in  the 
penitentiary,  as  is  now  provided  by  law:  Provided^  that  no  per- 
son who  has  been  convicted  and  sentenced  on  a  charge  of  mur- 
der, manslaughter,  rape,  attempt  to  commit  rape,  or  arson,  shall 
be  assigned  under  this  act. 

(5)  That  in  addition  to  the  convicts  mentioned  in  section  one 
of  this  act,  the  board  of  directors  of  the  penitentiary  is  author- 
ized and  directed  to  furnish  to  the  authorities,  of  any  county 
within  the  state,  convicts  not  exceeding  twelve  in  number  dur- 
ing any  one  year  for  the  purpose  of  working  the  public  roads 
in  said  county.  The  said  convicts  shall  be  at  all  times  under 
the  supervision  and  control  as  to  their  government  and  discipline 
of  the  penitentiary  board  as  in  case  of  hiring  convicts  to  rail- 
road companies.  Any  county  applying  for  convicts  under  this 
act  shall  erect  suitable  stockades  for  their  safe-keeping  and  pro- 
tection, and  shall  pay  the  expense  of  their  transportation  from 
and  to  the  penitentiar}*. 

(6)  That  the  board  of  county  commissioners  of  the  several, 
counties  of  the  state  taking  advantage  of  this  act  shall  levy  a 
special  tax  annually  as  other  taxes  are  levied  for  the  purpose  of 
paying  the  expenses  of  said  convicts,  building  of  stockades, 
etc.,  and  the  expenses  shall  be  paid  by  the  counties  taking 
advantage  of  this  act. 

PimiBhrnent  cannot  be  changed  by  connty  commisBioners.  — The  court  has  no  power 
to  imprison  a  convict  elsewhere  than  in  the  county  jail,  nor  can  it  delegate  to 
the  county  commissioners  power  to  change  the  punishment  imposed  by  the 
court  to  imprisonment  in  the  workhouse  of  the  county.     Norwood,  93-578. 

Defendant  not  required  to  work  ont  costs  after  hie  term  of  imprisonment  expires. — 
Where  the  court  sentences  a  defendant  to  a  term^of  imprisonment,  it  can  not 
also  adjudge  that  he  be  confined  in  the  county  workhouse  after  the  term  of 
imprisonment  expires  until  he  pay  the  costs  of  the  trial.     Norwood,  93-578. 

Constitatlon. — CodCy  \\  3433  and  3448  authorizing  the  working  of  persons  con- 
victed of  criminal  offences  on  the  public  roads  is  constitutional.  Weathers, 
98-685. 

How  convicts  hired  out. — Code  of  N.  C,  ?3448,  only  applies  to  farming  out 
convict  labor  to  individuals  and  corporations,  and  does  not  extend  to  cases  of 
convicts  employed  on  public  works  under  the  control  of  public  agents,  so 
where  a  prisoner  was  worked  by  the  county  authorities  on  the  public  roads, 
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the  person  in  charge  of  him  was  guilty  of  an  escape  for  negligently  permit- 
ting such  prisoner  to  escape.    Sneed,  94-806. 

The  court  cannot  ord^r  or  direct  that  defendant  be  hired  out,  but  may 
authorize  the  county  commissioners  to  do  so  under  the  rules  and  regulations 
prescribed  by  them.    Johnson,  94-863. 
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Sec.  504  (2893).  Quarantine,  tvhen  and  by  whom  directed; 
inasiers  and  pilots  to  report  the  health  of  vessels;  duty  of  those 
ordered  to  perform  quarantine;  penalties  on  masters  and 
pUats.  JB.  C.,c.  94,  s.  1.  1783^  c.  194,  s.  12.  1793,  c.  379, 
s.  1.    1802,  c.  624. 

The  commissioners  of  navigation  in  the  respective  ports  and 
inlets  of  the  state,  and  where  there  are  no  such  commissioners, 
any  three  justices  of  the  peace  convenient  to  said  ports  or  inlets, 
or  the  commissioners  of  any  seaport  town,  shall  meet  together 
and  appoint  such  place  or  places,  as  they,  may  think  proper,  for 
vessels  to  perform  quarantine;  and  when  a  vessel  shall  arrive  at 
any  of  the  said  ports  or  inlets,  having  an  infectious  distemper 
on  board,  or  which  came  from  any  place  that  was  at  the  time 
of  her  sailing,  or  shortly  before,  infected  with  any  malignant 
disorder,  the  master  and  pilot  of  the  vessel  shall  anchor  her  at 
the  place  so  appointed,  and  give  immediate  information  thereof 
to  the  commissioners  of  navigation,  or  to  the  commissioners  of 
the  seaport  town;  or,  where  there  are  no  commissioners,  to  the 
nearest  justices  of  the  peace,  who,  with  two  others  to  be  sum- 
moned by  him,  or  any  three  of  the  commissioners  aforesaid,  or 
any  one  commissioner  and  two  justices,  or  any  one  justice  and 
two  commissioners,  shall  thereupon  cause  such  vessel  and  her 
crew  to  be  examined  by  at  least  one  experienced  physician, 
when  to  be  had;  upon  whose  report  in  writing  (which  said  physi- 
cian is  required  to  make),  and  on  other  information  they  may 
receive,  any  three  of  such  commissioners,  and  where  there  are 
no  commissioners,  any  three  neighboring  justices,  or  any  one 
commissioner  and  two  justices,  or  any  one  justice  and  two  com- 
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missioners,  or  the  commissioners  of  the  town  to  which  such 
vessel  is  bound,  may  order  and  command  the  master  of  the  ves- 
sel, crew  and  passengers  to  perform  quarantine,  as  by  them 
shall  be  deemed  most  proper  and  requisite,  to  check  or  prevent 
any  infectious  distemper  from  spreading  in  the  state;  and  every 
person  on  board  such  vessel  directed  to  perform  quarantine, 
shall,  from  time  to  time,  during  such  quarantine,  obey  all  orders 
given  by  the  authority  of  said  commissioners  or  justices,  respect- 
ing the  victualling,  purifying  and  cleansing  of  such  vessel,  and 
all  persons  and  articles  on  board,  and  the  intercourse  of  said 
persons  with  the  inhabitants  of  the  state,  the  receiving  any  per- 
sons on  board,  or  the  putting  them  on  shore;  and  if  the  pilot 
pr  master  negjlect  to  give  such  information  as  above  required, 
the  pilot,  for  such  neglect,  shall  forfeit  and  pay  one  hundred 
dollars,  and  the  master,  for  the  like  neglect,  shall  forfeit  and 
pay  two  hundred  dollars.  And  in  case  the  master  of  any  vessel, 
so  ordered  to  perform  quarantine,  shall  refuse  to  comply  with, 
or  fail  to  fulfil  the  orders,  for  performing  quarantine  with  his 
vessel  as  aforesaid,  he  shall  forfeit  and  pay  two  hundred  dollars 
for  each  day  he  shall  fail  to  perform  the  quarantine;  for  which 
forfeiture  the  property  of  the  captain,  with  the  vessel  and  cargo, 
shall  be  liable,  if  it  shall  appear  that  the  breach  of  the  order 
was  by  the  consent  of  the  owner  or  consignee;  but  if  the  owner 
or  consignee  did  not  consent,  then  the  master  of  such  vessel 
only  shall  be  liable. 

8€c»  505  (2894).  Vessels  coming  from  infected  place  to  anchor 
at  quarantine  ground;  coming  into  port  without  permission, 
master  or  jHlot  indictable.  B.  C.f  e.  94,  s.  2.  1817,  c.  946, 
s.  1. 

If  any  vessel  shall  be  brought  into  the  state  from  a  place  which 
at  the  time  of  her  departure  was  infected  with  the  yellow  fever, 
smallpox,  or  other  infectious  disorder;  or  if  any  vessel,  arriving 
in  the  state,  shall  have  the  smallpox  or  yellow  fever  or  other 
infectious  disorder  on  board,  or  shall  have  had  such  disorder  on 
board,  during  her  passage  to  the  state,  such  vessel  shall  be 
anchored  at  the  place  appointed  for  quarantine,  and  there  remain, 
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until  permitted  to  remove  by  the  commissioners  of  navigation, 
or  by  the  commissioners  of  the  town  to  which  the  vessel  is 
bound,  or  by  the  justices  aforesaid;  and  if  any  such  vessel  shall 
come  to  such  town,  or  into  its  harbor,  without  permission  ob- 
tained as  aforesaid,  the  pilot  or  master,  conducting  the  vessel,  or 
ordering  or  permitting  her  to  be  conducted  to  such  town  or  har- 
bor, shall  be  guilty  of  a  misdemeanor,  and  fined  not  less  than 
one  thousand  dollars,  and  imprisoned  not  exceeding  one  year. 

Sec,  500.    Inland  quarantine*    I8809  c.  237 > 

Inland  quarantine  shall  be  under  the  control  of  the  county 
superintendent  of  health,  who,  acting  by  the  advice  of  the  local 
board,  shall  see  that  disease  dangerous  to  the  public  health,  viz. : 
smallpox,  scarlet  fever,  yellow  fever  and  cholera,  shall  be  prop- 
erly quarantined  or  isolated  at  the  expense  of  the  city,  or  town, 
or  county  in  which  they  occur.  Any  person  violating  the  rules 
promulgated  on  this  subject  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  fined  or  impris- 
oned at  the  discretion  of  the  court.  In  case  the  offender  be 
stricken  with  disease  for  which  he  is  quarantinable,  he  will  be 
subject  to  the  penalty  on  recovery,  unless  in  the  opinion  of  the 
superintendent  it  should  be  omitted.  Quarantine  of  ports  shall 
not  be  interfered  with,  but  the  officers  of  the  local  and  state 
boards  shall  render  all  the  aid  in  their  power  to  quarantine  offi- 
cers in  the  discharge  of  their  duties,  upon  the  request  of  the 
latter. 

Whenever  and  wherever  a  nuisance  upon  premises  shall  exist, 
which,  in  the  opinion  of  the  county  superintendent  of  health,  is 
dangerous  to  the  public  health,  it  shall  be  his  duty  to  notify  in 
writing  the  parties  occupying  the  premises  (or  the  owner,  if  the 
premises  are  not  occupied),  of  its  existence,  its  character  and  the 
means  of  abating  it.  Upon  this  notification  the  parties  shall 
proceed  to  abate  the  nuisance,  but  failing  to  do  this,  shall  be 
adjudged  guilty  of  a  misdemeanor,  and  shall  pay  a  fine  of  one 
dollar  a  day,  dating  from  twenty-four  hours  after  the  notification 
has  been  served.     The  amounts  so  collected  to  be  turned  over 
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to  the  county  treasurer:  Provided^  however^  that  if  the  party 
notified  shall  make  oath  or  affirmation  before  a  magistrate  of  his 
or  her  inability  to  cgrry  out  the  directions  of  the  superintend- 
ent, it  shall  be  done  at  the  expense  of  the  town,  city  or  county 
in  which  the  oflFender  lives.  In  the  latter  case  the  limit  of  the 
expense  chargeable  to  the  city,  town  or  county  shall  not  be 
more  than  one  hundred  dollars  in  any  case:  Provided  fUriher^ 
that  nothing  in  this  section  shall  be  construed  to  give  the  super- 
intendent the  power  to  destroy  or  injure  property  without  a  due 
process  of  law  as  now  exists  for  the  abatement  of  nuisances. 

[Note. — For  rules  of  the  board  of  health,  see  chapter  237,  Laws  1885.] 
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Sec*  507  (1098 J.  Railroads,  planh  roads,  turnpikes  and  canals, 
malieiousHy  destroying,  obstructing  and  injuring,  penalty 
when  death  ensues,  and  when  not.  JR.  C,  c.  34,  ss»  99, 100, 
1838,  c.  38.    1879,  e.  256,  s.  2. 

If  any  person  shall  wilfully  and  maliciously  put  or  place  any 
matter  or  thing  upon,  over,  or  near  any  railroad  track;  or  shall 
wilfully  and  maliciously  destroy,  injure,  or  remove  the  road-bed, 
or  any  part  thereof,  or  any  rail,  sill,  or  other  part  of  the  fixture 
appertaining  to,  or  constituting  or  supporting  any  portion  of 
the  track  of  such  railroad;  or  shall  wilfully  and  maliciously  do 
any  other  thing  with  intent  to  obstruct,  stop,  hinder,  delay,  or 
displace  the  cars  traveling  on  such  road,  or  to  stop,  hinder  or 
delay  the  passengers  or  others  passing  over  the  same;  or  shall 
wilfully  and  maliciously  injure  the  road-bed  or  the  fixtures  afore- 
said, or  any  part  thereof,  with  any  other  intent  whatsoever,  such 
person  so  offending  shall  be  guilty  of  a  misdemeanor,  and  fined 
not  exceeding  one  thousand  dollars  nor  less  than  two  hundred 
dollars  and  be  imprisoned  in  the  penitentiary  or  county  jail, 
not  less  than  four  months  nor  more  than  ten  years,  and  shall  be 
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committed  to  jail  till  he  find  surety  for  his  good  behavior,  for  a 
space  of  time  not  less  than  three  nor  more  than  seven  years. 
And  if  it  shall  happen  that  by  reason  of  the  commission  of  the 
offences  aforesaid,  or  any  of  them,  any  engine  or  car  shall  be 
displaced  from  the  track,  or  shall  be  stopped,  hindered  or  delayed, 
so  that  anyone  thereby  be  instantly  killed,  or  so  wounded  or 
hurt  as  to  die  therefrom  in  twelve  calendar  months  thereafter, 
or  shall  thereby  be  maimed  or  be  disabled  in  the  uiie  of  any 
limb  or  member,'  then,  and  in  every  such  case,  the  party  so 
offending,  his  counselors,  aiders  and  abettors,  on  conviction, 
shall  suffer  death,  if  the  persons  were  killed,  and  shall  be 
imprisoned  in  the  penitentiary  not  less  than  five  nor  more  than 
sixty  years,  if  the  persons  were  maimed  or  disabled.  And  if 
any  person  shall  maliciously  destroy  or  injure  any  plank  road, 
turnpike  or  canal,  or  any  appurtenance  or  fixture  belonging 
thereto,  or  used  therewith,  or  shall  maliciously  destroy  or  injure 
any  lock,  dam  or  sluice,  the  same  being  a  part  of  any  work 
erected  or  made  for  the  purpose  of  navigation,  or  improving 
the  navigation  of  any  water,  the  person  so  offending  shall  be 
guilty  of  a  misdemeanor,  and  shall  suffer  the  like  punishment 
as  in  this  section  provided  for  maliciously  injuring  a  railroad. 

Indictment  Ibr  fidlare  to  keep  np  ferry. — An  indictment  against  a  railroad  com- 
pany for  failure  to  keep  a  ferry  in  repair  must  set  forth  how  the  duty  of  keep- 
ing up  the  ferry  and  transporting  passengers  became  imposed  by  their  charter. 
Wil.  &  Man,  R.  R.  Co.,  44  (Busb.),  234. 

Bailroad  crotsingt. — An  indictment  against  a  railroad  company  for  obstruct- 
ing a  public  highway  "by  placing  in  and  across- it  certain  plank,"  which  fails 
to  charge  any  misuse  or  misapplication  of  the  plank  in  placing  it  across  the 
road  at  the  crossing,  or  that  defendant  suffered  it  to  become  ruinous,  out  of 
repair  and  in  such  improper  condition  as  to  obstruct  the  public  road,  does  not 
charge  any  offence.     Roanoke  Railroad  &  Lumber  Co.,  109—. 

See.  508.    Person  intoxicated  may  be  refused  ticket.    1885,  e. 
358. 

The  ticket  agent  of  any  railroad,  steamboat,  or  other  trans- 
portation company,  doing  business  in  this  state,  shall  at  all 
times  have  power  to  refuse  to  sell  a  ticket  to  any  person  apply- 
ing for  the  same  who  may  be  at  the  time  intoxicated. 
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The  conductor,  captain,  or  other  person  in  charge  of  any 
train  of  railroad  cars,  steamboat,  or  other  conveyance  for  the 
use  of  the  traveling  public,  shall  at  all  times  have  power  to 
prevent  any  intoxicated  person  from  entering  such  train,  boat, 
or  other  conveyance. 

It  shall  be  unlawful  for  any  intoxicated  person  after  being  for- 
bidden by  the  conductor,  captain,  or  other  person  having  charge 
of  any  railroad  train,  steamboat,  or  other  conveyance  for  the 
use  of  the  traveling  public,  to  enter  such  train,  boat  or  other 
conveyance,  and  for  every  violation  of  this  section  the  person 
so  offending  shall  be  guilty  of  a  misdemeanor. 

Secm  609.    Railroad  tickets,  unlawful  for  any  person  except  agent 
to  selL    1891,  e.  290. 

It  shall  be  unlawful  for  any  person  to  sell  or  deal  in  tickets 
issued  by  any  railroad  company  unless  he  is  a  duly  authorized 
agent  of  said  railroad  company,  and  it  shall  be  the  duty  of  said 
agent  to  exhibit  his  authority  to  sell  or  deal  in  said  tickets,  and 
the  company  whose  agent  he  is  shall  be  responsible  for  his  acts 
as  such  agent.  That  any  violation  of  this  law  shall  be  a  mis- 
demeanor. 

When  any  round-trip  ticket  is  sold  by  any  railroad  company 
it  shall  be  the  duty  of  said  company  to  redeem  the  unused  por- 
tion of  such  ticket  by  allowing  to  the  legal  holder  thereof  the 
difference  between  the  cost  thereof  and  the  price  of  a  one-way 
ticket  between  the  stations  for  which  the  said  round-trip  ticket 
was  sold. 

When  any  one-way  or  regular  ticket  is  sold  by  any  railroad 
company  and  when  unused  by  the  purchaser  thereof  it  shall  be 
the  duty  of  the  railroad  company  selling  the  ticket  to  redeem 
said  ticket  at  the  same  price  paid  for  it 

Seller  of  single  ticket  not  gniltj. — One  who  sells  a  single  railroad  ticket  cannot 
be  said  to  "  sell  or  deal  in  tickets"  within  the  meaning  of  the  above  statute. 
The  words  '*sell  or  deal  in  tickets''  imply  not  a  particular  sale  but  a  multi- 
plication of  sales  in  the  sense  of  a  business.     Raj,  109 — . 

The  fact  that  railroad  companies  are  required  to  **  redeem  the  unused  por- 
tions'' of  certain  classes  of  tickets  does  not  extend  to  enlarge  the  meaning 
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and  purpose  of  the  section  forbidding  persons  to  '*  sell  ordeal  in  tickets  *'  other 
than  duly  authorized  agents  of  the  railroad  company.     Ray,  109 — . 

Sec»  510  (1971)'  How  trains  to  be  arranged;  penalty »  1871'*2f 
c.  138,  8. 37. 

In  forming  a  passenger  train,  bagj^age,  freight,  merchandise 
or  lumber  cars  shall  not  be  placed  in  rear,  of  the  passenger  cars; 
and  if  they  or  any  of  them  shall  be  so  placed,  the  officer  or  agent 
who  so  directed  or  knowingly  suffered  such  an  arrangement,  and 
the  conductor  of  the  train,  shall  be  guilty  of  a  misdemeanor  and 
punished  accordingly. 

Sec.  511  (1968).  Pooling  freights  ami  rebates  forbidden;  pen- 
aUy.    1879,  €.237 9  s.  2. 

It  shall  be  unlawful  for  railroad  companies  to  pool  freights  or 
to  allow  rebates  on  freights;  and  all  persons,  whether  railroad 
officials  or  others,  who  shall  be  concerned  in  pooling  freights  or 
who  shall  directly  or  indirectly  allow  or  accept  rebates  on  freights 
shall  be  guilty  of  a  misdemeanor,  and  on  conviction  shall  be 
fined  not  less  than  one  thousand  dollars  or  imprisoned  not  less 
than  twelve  months. 

Sec.  512  (1972).  Engineer  intoxicated  a  misdemeanor,  1871- 
^2,  c.  138,  s.  38.     189 1,  c.  114. 

If  any  person  shall,  while  in  charge  of  a  locomotive  engine 
running  upon  the  railroad  of  any  such  corporation  or  while  act- 
ing as  the  conductor  or  brakeman  of  a  car  or  train  of  cars  on 
any  such  railroad,  be  intoxicated,  he  shall  be  guilty  of  a  misde- 
meanor. 

Sec.  513  (1973).  Railroad  companies  prohibited  fronh  loading 
or  unloading  freight  cars  on  Sunday,  and  also  from  running 
locomotives  or  cars,  exce%^  such  as  shall  be  run  for  carrying 
passengers  or  the  mails.    1879,  cs.  97,  203.    1885,  c.  92. 

No  railroad  company  shall  permit  the  loading  or  unloading 
of  any  freight  car  on  Sunday;  nor  shall  permit  any  car,  train  of 
cars,  or  locomotive  to  be  run  on  Sunday  on  any  railroad,  except 
such  as  may  be  run  for  the  purpose  of  transporting  the  United 
States  mails,  either  with  or  without  passengers,  and  except  such 
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as  shall  be  run  for  carrying  passengers  exclusively,  and  except 
such  as  shall  be  run  for  the  purpose  of  transporting  fruits,  vege- 
tables, live  stock  and  perishable  freights  exclusively:  Provided^ 
that  the  word  Sunday  in  this  section  shall  be  construed  to  em- 
brace only  that  portion  of  the  day  between  sunrise  and  sunset; 
and  that  trains  in  transitu^  having  started  on  Saturday,  may,  in 
order  to  reach  the  terminus  or  shops,  run  until  nine  o'clock 
A.  M.  on  Sunday,  but  not  later,  nor  for  any  other  purpose  than 
to  reach  the  tenninus  or  shops.  And  any  railroad  company  vio- 
lating this  section  shall  be  guilty  of  a  misdemeanor  in  each 
county  in  which  such  car,  train  of  cars  or  locomotive  shall  run, 
or  in  which  any  such  freight  car  shall  be  loaded  or  unloaded; 
and  upon  conviction  shall  be  fined  not  less  than  five  hundred 
dollars  for  each  offence;  the  fine  when  collected  to  be  paid  to 
the  state  treasurer  for  the  use  of  the  public  schools. 

Sec.  514  (1974 J.  Injuries  to  railroad  a  tnisdetneanor,  1871- 
^2,  c.  138,  8.  39. 

If  any  person  or  persons  shall  wilfully  do  or  cause  to  be  done, 
any  act  or  acts  whatever  whereby  any  building,  construction,  or 
work  of  any  railroad  corporation,  or  any  engitie,  machine  or 
structure  or  any  matter  or  thing  appertaining  to  the  same  shall 
be  stopped,  obstructed,  impaired,  weakened,  injured  or  des- 
troyed, the  person  or  persons  so  offending  shall  be  guilty  of  a 
misdemeanor,  and  shall  forfeit  and  pay  to  the  said  corporation 
treble  the  amount  of  damages  sustained  by  means  of  such 
offence. 

Sec.  515  (2001  J.  Officers  of  railroads  to  account  to  their  sue- 
cessors;  penalty  for  failure  or  refusal.  1870'^X,  c.  72,  ss. 
1,3. 

The  president  and  directors  of  the  several  railroads,  and  all 
persons  acting  under  them,  are  hereby  required  upon  demand  to 
account  with  the  president  and  directors  elected  or  appointed  to 
succeed  them,  and  shall  transfer  to  them  forthwith  all  the 
money,  books,  papers,  choses  in  action,  property  and  effects  of 
every  kind  and  description  belonging  to  such  company,  and 
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anyone  refusing  or  failing  to  account  for  and  transfer  all  the 
money,  books,  papers,  clioses  in  action,  property  and  effects,  as 
herein  required,  shall  be  guilty  of  a  misdemeanor,  and  shall  be 
punished  by  imprisonment  in  the  penitentiary  for  not  less  than 
one  nor  more  than  five  years,  and  be  fined  at  the  discretion  of 
the  court.  All  persons  conspiring  with  any  such  president, 
directors  or  their  agents  to  defeat,  delay  or  hinder  the  execution 
of  this  section  shall  be  guilty  of  a  misdemeanor,  and  punished 
in  like  manner. 

Sec.  526  (1099).  Maiiroads,  wilful  injury  to,  withwU  tneUice. 
JEL  €.,  c.  34,  s.  101* 

If  any  person,  unlawfully  and  on  purpose,  but  without  mal- 
ice, shall  commit  any  of  the  offences  mentioned  in  the  preced- 
ing section,  he  shall  be  guilty  of  a  misdemeanor.  And  if  it 
shall  happen  that  by  reason  of  the  commission  of  any  such 
offence  any  person  shall  be  instantly  killed,  or  so  wounded  or 
hurt  as  to  die  therefrom  in  twelve  calendar  months  thereafter, 
or  shall  thereby  be  maimed  or  disabled  in  the  use  of  any  limb 
or  member,  then,  and  in  every  such  case,  the  party  so  offend- 
ing, his  counsellors,  aiders  and  abettors,  shall  be  imprisoned 
not  less  than  twelve  months,  and  fined,  at  the  discretion  of  the 
court 

Sec.  517  (1100).  Railroads,  shooting  at  or  throuHng  into  cars, 
locomotives  or  trains,  punishment.  1876'^7f  c.  4.  1887, 
c.  19. 

If  any  person  shall  wilfully  and  unlawfully  cast,  or  throw,  or 
shoot,  any  stone,  rock,  bullet,  shot,  pellet,  or  other  missile,  at, 
against  or  into,  any  railroad  car,  locomotive  or  train,  while  the 
said  car  or  locomotive  shall  be  in  progress  from  one  station  to 
another,  or  while  the  said  car,  locomotive  or  train  shall  be  stop- 
ped for  any  purpose,  the  person  so  offending  shall  be  guilty  of  a 
misdemeanor,  and  punished  by  fine  or  imprisonment  in  the 
county  jail  or  penitentiary,  at  the  discretion  of  the  court. 

Indictment. — An  indictment  which  fails  to  charge  that  the  train  was  in  actual 
motion  or  stopped  for  any  purpose,  is  fatally  defective.     Boyd,  86-634. 
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state  not  bound  to  prove  that  pistol  wajB  loaded. — It  is  not  necessary  for  the  state 
to  prove  that  a  pistol  discharged  at  a  moving  train  was  loaded,  but  if  this  fact 
is  relied  on  as  a  defence  defendant  must  prove  it.    Hinson,  82-597. 

Evidence— presumption— intent. — Where  the  evidence  shows  that  defendant  was 
helplessly  drunk  when  he  shot  at  the  train,  the  question  of  intent  is  properly 
left  to  the  jury,  and  it  is  for  them  to  say  whether  the  presumption  which  the 
law  raises  that  everyone  intends  to  produce  the  consequences  that  result  from 
his  acts  has  been  rebutted.     Barbee,  92-^20. 
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Indictment. — The  omission  of  the  word  **  forcibly  "  is  not  fatal  to  the  indict- 
ment when  it  is  charged  that  the  assault  was  violent  and  felonious,  and  that 
the  ravishing  was  felonious  and  ''against  her  will.**    Johnson,  67-55. 

An  indictment  for  assault  with  intent  to  commit  rape,  which  charges 
that  defendant  "feloniously  did  make  an  assault,  and  her  the  said  S.  then 
and  thefe  did  beat,  wound  and  ill-treat,  with  intent  her  the  said  S.  feloni- 
ously and  unlawfully  carnally  to  know  and  abuse,**  is  fatally  defective  for 
failure  to  use  words  indicating  that  the  intent  was  to  be  executed  violently  and 
against  the  will  of  the  prosecutrix.     Powell,  106-635. 

It  is  no  ground  of  objection  that  the  name  of  the  person  ravished  is  charged 
in  the  indictment  as  Susan,  while  her  real  name  is  Susannah,  when  she  is  gen- 
erally called  Susan,    Johnson,  67-55. 

Where  the  indictment  sets  out  the  name  of  the  prosecutrix  in  full,  and 
charges  that  the  prisoner  did  make  an  assault  and  ''her**  the  said  prosecutrix 
then  and  there  violently  and  against  "her**  will  feloniously  did  ravish  and 
carnally  know,  the  use  of  the  word  "her**  discloses  with  sufficient  certainty 
that  the  prosecutrix  is  a  female.     Farmer,  26  (4  Ired.),  224. 

It  is  not  necessary  that  the  indictment  should  allege  that  the  female  ravished 
was  over  the  age  often  years.     Farmer,  26  (4  Ired.),  224. 

Evidence. — Evidence  that  the  prosecutrix  had  been  delivered  of  a  bastard 
child  is  competent     Murray,  63-31. 

Evidence  of  the  prosecutrix  that  the  prisoner  seized  her  by  the  threat  and 
threw  her  down,  and  * 'acted  with  her  as  a  man  acts  with  his  wife  and  had  full 
connection'*  with  her,  is  suflBciently  specific  as  to  the  fact  of  penetration. 
Hodges,  61  (Phil.  Law),  231. 

The  fact  that  the  prosecutrix  had  made  an  indecent  exposure  of  her  person 
to  others,  the  prisoner  not  having  been  informed  of  it,  is  irrelevant.  Henry, 
50  (5  Jones),  65. 
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Evidence  that  the  prosecutrix  had  been  the  prisoner's  concubine,  or  that  he 
had  been  suffered  to  take  indecent  liberties  with  her,  is  not  competent  merely 
upon  the  prisoner's  own  declaration  of  such  facts.    JeflFerson,  28  (6  Ired.),  305. 

Evidence  that  the  prosecutrix  is  a  strumpet,  or  that  she  had  had  illicit  inter- 
course with  other  men,  if  her  reputation  for  such  conduct  isgeneral^  is  compe- 
tent to  discredit  her,  and  as  tending  to  disprove  the  probability  of  the  use  of 
force  or  fear  by  the  prisoner.    Jefferson,  28  (6  Ired.),  305.^ 

Evidence  of  an  offer  of  the  husband  of  the  prosecutrix  to  compound  the 
prosecution  is  inadmissible,  though  the  offer  is  made  in  the  presence  of  the 
prosecutrix,  since  she  had  no  right  to  interfere  in  the  matter  and  her  assent  or 
dissent  could  avail  nothing,    Jefferson,  28  (6  Ired.),  305. 

Where  the  prosecutrix  is  impeached  on  cross-examination,  it  is  competent  to 
prove  by  her  brother  that  the  prisoner  took  her  out  of  bed  when  she  was  sleep- 
ing with  witness,  at  a  time  when  she  had  testified  that  the  prisoner  ravished 
her,  and  that  he  heard  what  she  told  their  mother  on  that  occasion,  to  corrob- 
orate her,  and  ^o  that  his  mother  ordered  that  the  prosecutrix  be  removed  to 
another  bed,  as  a  part  of  the  res  gestc€.    Parish,  104-679. 

Evidence  that  the  prisoner  and  his  wife  lived  amicably  together  after  such 
intercourse  with  the  daughter  did  not  tend  to  contradict  the  prosecutrix,  and 
was  incompetent.     lb. 

After  the  solicitor  had  elected  to  rely  upon  a  particular  transaction  when  her 
father,  the  prisoner,  penetrated  her  person,  it  was  not  error  to  instruct  the 
jury  that  they  could  not  convict  of  an  assault  with  intent  to  commit  rape, 
though  the  testimony  and  other  transactions  tended  to  prove  only  that  offence. 
Ibid. 

The  testimony  of  the  mother  of  prosecutrix  in  a  case  of  rape,  that  prosecu- 
trix's brother  told  her  that  he  saw  defendant  on  top  of  his  sister  with  his  hand 
over  her  mouth,  and  that  she  was  trying  to  get  up,  is  admissible  in  corrobor- 
ation of  the  testimony  of  prosecutrix  and  her  brother,  they  having  previously 
testified  to  the  same  thing.     Powell,  106-635. 

In  such  case  it  is  the  duty  of  the  court  to  instruct  the  jury  that  they  could 
consider  such  testimony  only  as  in  corroboration  of  that  of  prosecutrix  and 
her  brother,  but  where  the  record  fails  to  show  whether  this  was  done,  it  will 
be  presumed  that  the  court  gave  the  proper  instructions.     Ibid. 

Where  the  prisoner  proves  that  the  prosecutrix  had  accused  two  other  per- 
sons of  the  offence,  evidence  that  subpanas  were  issued  for  these  persons  and 
the  sheriff  returned  that  they  were  not  to  be  found,  is  incompetent.    Starnes, 

94-973. 

Where  a  witness  is  impeached,  and  the  impeaching  witness  testifies  that 
the  impeached  witness  had  been  accused  of  larceny,  and  had  run  away,  it  is 
incompetent  to  ask  whether  it  was  not  impossible  for  one  in  the  station  in  life 
of  the  impeached  witness  to  give  bail,  with  a  view  of  showing  that  the  witness 
ran  away  to  escape  imprisonment.     lb. 
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Declarations  of  the  prisoner  made  to  the  officer  on  being  arrested  for  the 
alleged  offence,  are  not  admissible  as  a  part  of  the  resgestce.    McNair,  93-628. 

Where  the  prisoner  sets  up  as  a  defence  that  he  was  under  fourteen  years  of 
age  when  the  alleged  offence  was  committed,  the  burden  is  on  him  to  prove 
it,  and  the  jury  ifiay  look  on  him  and  judge  his  age  from  his  appearance.     lb. 

Where  defendant  introduces  evidence  as  to  his  good  character,  it  is  not  com- 
petent for  the  state  in  reply  to  show  that-  there  was  a  general  rumor  in  the 
community  of  defendant's  running  after  a  certain  woman.     Laxton,  76-216. 

It  is  not  error  to  allow  a  witness  to  testify  when  first  examined  as  to  con- 
sistent or  similar  statements  made  by  him  to  others  when  such  witness  is  sub- 
sequently impeached.     Freeman,  100-629. 

On  trial  for  rape  it  is  error  to  refuse  to  allow  defendant  to  show  by  the  pros- 
ecutrix that  she  had  formerly  given  birth  to  a  bastard,  but  such  error  is  cured 
when  the  fact  is  afterwards  admitted.     lb. 

Charge. — On  indictment  for  rape,  there  was  much  and  conflicting  evidence 
as  to  whether  there  was  force  employed  by  the  prisoner,  or  that  the  connec- 
tion with  the  prosecutrix,  which  was  admitted  by  the  prisoner,  was  with  her 
consent,  and  the  court,  after  correctly  laying  down  the  general  principles  of 
the  law  and  calling  attention  to  the  contradictory  statements  of  prosecutrix 
and  defendant,  charged  the  jury  that  the  only  question  was/whether  carnal 
connection  was  had  by  force  and  against  the  will  of  the  prosecutrix,  and  that 
all  the  other  testimony  was  only  competent  as  bearing  on  that  question:  Heldy 
that  there  was  error;  the  court  should  have  directed  the  attention  of  the  jury 
to,  and  instructed  them  upon  the  effect,  if  believed,  of  the  testimony  in  respect 
to  the  time,  place  and  circumstances  surrounding  the  alleged  crime,  the  con- 
duct of  the  prosecutrix  preceding  and  immediately  following  it,  her  condition 
as  shown  soon  thereafter,  and  such  other  facts  as  tended  to  contradict  or  sup- 
port her.     Boyle,  104-800. 

Where  the  judge  in  charging  the  jury  in  a  case  of  rape  expresses  his  strong 
indignation  that  persons  in  hearing  of  the  alleged  violence  did  not  rush  to  the 
rescue  of  the  person  upon  whom  it  was  committed,  and  also  expresses  his 
eagerness  and  desire  to  punish  them  for  their  cowardice,  such  expressions 
amount  to  an  intimation  of  an  opinion  on  the  facts.     Brown,  67-435. 

An  instruction  that  an  alibi  is  good  defence  if  proven  to  the  satisfaction  of 
the  jury,  is  not  objectionable  as  conveying  an  intimation  that  the  burden  of 
proving  it  is  on  the  prisoner.     S tames,  94-973. 

The  trial  judge,  in  summing  up  the  evidence  of  the  prosecutrix,  said: 
*'  Whether  her  testimony  be  true  or  false,  she  testified  most  positively  that  the 
prisoner,  was  the  man  who  committed  the  rape  upon  her,'*  and  was  about  to 
proceed,  when  his  attention  was  called  to  the  fact  that  he  had  failed  to  state 
that  the  prosecutrix  had  said  that  she  did  not  know  the  woman  C.  G.,  to  which 
the  judge  replied:  *'Yes,  I  believe  she  did  say  that":  Held,  that  such  a 
remark  was  sufficiently  responsive  to  the  request  of  counsel,  and  did  not 
amount  to  the  expression  of  an  opinion.    Freeman,  100-429. 
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A  charge  that  when  an  alibi  is  set  up,  the  burden  is  shifted  to  defendant  to 
establish  it,  cannot  be  sanctioned,  yet  if  such  an  instruction  is  followed  by 
another,  that  the  state  must  prove  beyond  a  reasonable  doubt  both  the  perpe- 
tration of  the  crime  and  that  defendant  committed  it,  and  that  if  such  absence 
was  shown  it  was  an  end  to  the  case,  the  objection  is  removed.     lb. 

Penetration. — ^The  least  f>enetration  of  the  person  of  a  female  against  her  will 
is  sufficient  to  constitute  rape.    Hargrave,  65-466. 

Particiilar  words  not  necessary  in  describing  penetration. — The  law  does  not 
require  that  the  prosecutrix  should  use  any  particular  form  of  words  in  stating 
that  the  prisoner  penetrated  her  body.  It  is  enough  if  words  are  used  which 
ccnvey  to  the  jury  the  idea  that  the  prisoner  had  carnal  knowledge,  or  that  he 
penetrated  her  body,  and  saying  of  the  prisoner  that  he  '*acted  with  her  as  a 
man  acts  with  his  wife,"  and  that  he  had  '*full  connection"  with  her,  is  suffi- 
cient proof  of  the  penetration.    Hodges,  61  (Phil.  Law),  231. 

Silence  of  fomale. — ^The  inference  arising  against  the  truth  of  a  charge  of  rape 
from  a  long  silence  on  the  part  of  the  female,  is  not  a  presumption  amounting 
to  a  rule  of  law,  but  is  a  matter  of  fact  to  be  passed  on  by  the  jury.  Peter,  53 
(8  Jones),  19. 

InfkntB  under  Ibnrteen  cannot  conunit  rape. — An  infant  under  the  age  of  four- 
teen years  cannot  commit  rape,  nor  be  guilty  of  an  assault  with  intent  to  com- 
mit rape.    Sam,  60  (Winst.  Law),  300. 

Bnrden  of  proof. — Where  infancy  is  relied  on  as  a  defence,  the  burden  is  on 
the  defendant  to  show  that  he  was  under  fourteen  years  of  age.  McNair, 
93-628. 

Appearance  of  prisoner. — The  jury  may  look  on  the  prisoner  and  judge  from 
his  appearance  whether  he  was  fourteen  years  of  age  when  the  alleged  ofience 
was  committed.     McNair,  93-628. 

Election. — There  was  evidence  tending  to  show  that  the  prisoner  had  had 
carnal  intercourse  with  his  daughter,  a  girl  about  twelve  years  old,  forcibly 
and  against  her  will,  at  various  times  for  nearly  two  years  prior  to  the  finding 
of  the  indictment:  Held^  that  it  was  not  error  to  refuse  to  compel  the  prosecu- 
tion to  elect  between  the  different  transactions  till  the  close  of  the  state's  evi- 
dence.   Parish,  104-679. 

Where  there  are  several  counts,  each  covering  separate  transactions,  pun- 
ishable in  the  same  way,  or  only  one  count,  but  testimony  as  to  two  or  more 
transactions,  the  judge  may,  in  his  discretion,  refuse  or  allow  a  motion  to  com- 
pel the  prosecution  to  elect,  and  may  determine  when  the  election  shall  be 
made,  if  at  all.    Ibid. 

Where  there  are  several  counts  in  the  indictment,  drawn  merely  to  meet  the 
different  phases  of  facts  that  will  probably  be  proven,  the  court  will  neither 
quash  nor  require  an  election.    Ibid. 
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▲lUng  pri8on«r  if  he  luw  anytUng  to  lay  why  tentence  should  not  be  passed. — 
Where  the  prisoner  moves  for  a  new  trial,  and  the  motion  is  overruled,  it  is 
not  absolutely  essential  that  the  court  before  passing  sentence  should  ask 
whether  the  prisoner  had  anything  to  say  why  sentence  of  death  should  not 
be  pronounced  against  him.    Johnson,  67-55. 

Presence  of  grand  Jury  in  court. — Where  the  record  shows  that  the  bill  was 
returned  into  open  court  by  the  hands  of  the  foreman  of  the  grand  jury,  it 
sufficiently  appears  that  the  grand  jurors  were  present  in  court,  and  the  entry 
is  a  proper  one.     Starnes,  97-423. 

See.  518  (1101).  JRape  punished  with  death.  M.  C,  c.  34,  8.  5. 
18  mix.,  c.  7.    1868''9,  c.  167,  8.  2. 

Every  person  who  is  convicted  of  ravishing  and  carnally 
knowing  any  female  of  the  age  of  ten  years  or  more  by  force 
and  against  her  will,  or  who  is  convicted,  of  unlawfully  and 
carnally  knowing  and  abusing  any  female  child  under  the  age 
of  ten  years,  shall  suffer  death. 

Punishment. — Unlawfully  to  carnally  know  and  abuse  a  female  under  the  age 
of  ten  years  constitutes  the  crime  of  rape,  and  one  convicted  of  such  crime 
may  be  punished  by  imprisonment  in  the  penitentiary.     Dancy,  83-608. 

Indictment — ^proof.~An  indictment  for  an  assault  with  intent  to  commit  a 
rape  is  supported  by  proof  of  an  assault  with  intent  to  unlawfully  and  carnally 
know  and  abuse  a  female  cbild  under  ten  years  of  age,  though  the  indictment 
says  nothing  about  the  age.    Johnston,  76-209. 

Intent. — An  indic6nent  which  alleges  that  defendant  *'did  make  an  assault 
and  did  then  and  there  unlawfully  attempt  to  carnally  know'*  the  female  child, 
is  fatally  defective  for  failure  to  charge  the  intent  with  which  the  assault  was 
made.     Goldston,  103-323. 

When  age  mnst  be  stated.— Where  the  indictment  simply  charges  that  the  act 
was  with  force  and  against  the  will  of  prosecutrix,  but  fails  to  state  that  she 
was  under  ten  years  of  age,  3  charge  that  the  prisoner  is  guilty  if  he  had 
unlawful  and  carnal  knowledge  of  prosecutrix,  she  being  at  the  time  under 
ten  years  of  age,  whether  she  consented  or  not,  is  erroneous.  When  the  act 
is  with  the  child's  consent,  her  age  must  be  given  in  the  indictment.  Johnson, 
100-494. 

8ec.  519  (1102).  JRape,  assauU  with  intent  to  commit,  a  fnisde^ 
meanor.  1868'*9,  c.  167,  8. 3.  R.  C,  c.  107, 8.  44.  1823,  c. 
1229. 

Every  person  convicted  of  an  assault  with  intent  to  commit 
a  rape  upon  the  body  of  any  female,  shall  be  imprisoned  in  the 
penitentiary  not  less  than  five  nor  more  than  fifteen  years. 
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Indictment. — An  indictment  for  assault  with  intent  to  commit  rape  which 
charges  that  defendant  * 'feloniously  did  make  an  assault  and  her  the  said  S. 
then  and  there  did  beat,  wound  and  ill-treat,  with  intent  her  the  said  S. 
feloniously  and  unlawfully  carnally  to  know  and  abuse,"  is  fatally  defective 
for  failure  to  use  words  indicating  that  the  intent  was  to  be  executed  violently 
and  against  the  will  of  the  prosecutrix.     Powell,  106-635. 

The  omission  of  the  word  "feloniously  *'  in  the  indictment  is  a  fatal  defect. 
Scott,  72-461. 

Husband  and  wife. — A  husband  who,  by  presenting  a  loaded  gun  at  the  parties 
and  threatening  to  kill  them  in  case  of  refusal,  compels  his  wife  to  submit  to, 
and  a  man  to  attempt,  sexual  connection,  is  guilty  of  an  assault  with  intent  to 
commit  rape  on  his  wife.     Merrimon,  J.,  dissenting.     Dowell,  106-722. 

Consent  of  female  on  condition. — If  the  prosecutrix  consents  on  certain  terms 
which  defendant  refuses,  and  he  then  attempts  to  carnally  know  her  without 
her  consent,  he  is  guilty.     Long,  93-542. 

Female  aiding  guilty. — A  female  who  aids  and  abets  a  male  assailant  in  an 
attempt  to  commit  a  rape,  becomes  thereby  a  principal  in  the  offence.  Jones, 
83-605. 

Svidence. — The  testimony  of  the  mother  of  the  prosecutrix  that  prosecutrix's 
brother  told  her  that  he  saw  defendant  on  top  of  his  sister  with  his  hand  over 
her  mouth,  and  that  she  was  trying  to  get  up,  is  admissible  in  corroboration  of 
the  testimony  of  the  prosecutrix  and  her  brother,  they  having  previously  tes- 
tified to  the  same  thing.     Powell,  106-635. 

Evidence  that  the  prosecutrix  is  a  lewd  woman  goes  to  hef  credit,  and  is  com- 
petent    Long,  93-542. 

On  indictment  for  assault  with  intent  to  commit  rape,  evidence  of  the  repu- 
tation of  the  prosecutrix  for  virtue  is  competent.     Daniel,  87-507. 

Evidence  sufficient  to  convict. — Evidence  that  the  prosecutrix,  while  going 
alone  to  the  house  of  an  acquaintance  in  the  night-time,  was  pursued  by  defend- 
ant who  seized  her  around  the  neck  with  both  hands  and  threw  her  down  and 
put  his  hands  over  her  mouth,  is  sufficient  to  warrant  a  verdict  of  g^iilty. 
Mitchell,  89-521. 

The  evidence  was  that  soon  after  the  prosecutrix  left  the  railroad  she  heard 
the  prisoner,  a  colored  man,  "holler"  to  her  to  stop,  and  saw  him  running 
after  her,  distant  about  seventy  yards.  The  prosecutrix  then  began  to  run,  and 
was  rapidly  pursued  by  the  prisoner  who  "  hollered  "  three  times  to  her  to  stop. 
The  prisoner  was  approaching  her  until  the  road  emerged  from  the  woods  into 
a  lane,  and  when  he  reached  the  lane  and  saw  the  dwelling-house  of  her  broth- 
er-in-law, he  fled  into  the  woods:  Held^  that  the  evidence  was  sufiicient  to  be 
left  to, the  jury.     Rodman  and  Bynum,  J.  J.,  dissenting.    Neely,  75-425. 

Evidence  not  sufficient  to  convict.  ~The  evidence  was  that  the  prosecutrix,  while 
going  from  her  house  to  her  mother-in-law's,  about  a  mile  distant,  was  carry- 
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ing  her  child  in  a  baby-carriage,  and  was  accompanied  by  a  boy  six  years  of 
age.  Soon  after  passing  defendant's  house,  she  heard  defendant,  who  was 
about  seventy-five  yards  o£f,  say:  "  Halt,  I  intend  to  ride  in  the  carriage.  If 
you  don*t  halt,  1*11  kill  you  when  I  get  hold  of  you.'*  She  ran  and  called  for 
her  mother-in-law  until  she  got  to  the  gate  where  she  met  another  woman,  to 
whom  she  related  the  matter,  but  when  she  turned  to  show  the  man  he  was 
gone:  Held^  that  the  evidence  was  insufficient  to  warrant  a  conviction.  Massey, 
86-658. 

Charge. — The  defendant,  a  boy  about  fifteen  years  of  age,  was  found  on  the 
prosecutor's  child,  a  little  girl  of  about  six,  she  l)eiug  on  her  back  with  her 
clothes  up.  The  court  in  charging  the  jury  i:;^marked  vdth  emphasis,  **  Why 
was  she  on  her  back,  and  why  was  he  on  her?  ":  Held^  that  such  remark  was 
in  violation  of  the  statute  forbidding  the  trial  judge  to  express  an  opinion  on 
the  facts.     Dancy,  78-437. 

Yerdict  may  be  fbr  simple  assault.— On  indictment  containing  a  single  count 
charging  an  assault  with  intent  to  commit  rape,  the  Jury  may  convict  of  a 
simple  assault,  and  the  court  proceed  to  judgment.     Perkins,  82-681. 

Abandonment  of  intent. — Where  a  negro  made  an  assault  upon  a  white  woman 
with  an  intent  to  ravish  her,  and  afterwards  changed  his  purpose  and  desisted, 
it  was  held  that  he  was  guilty  under  the  statute.     Elick,  52  (7  Jones),  68. 

Hot  necessary  to  allege  that  the  prisoner  was  a  male. — On  indictment  of  a  person 
of  color  for  an  assault  with  intent  to  commit  rape,  it  is  not  necessary  to  allege 
that  the  accused  is  a  tnale  person.    Tom,  47  (2  Jones),  414. 

Hot  necessary  to  allege  that  the  prosecntrix  is  of  the  hnman  species. — It  is  not 
necessary,  in  an  indictment  for  an  assault  with  intent  to  commit  rape,  to  allege 
that  the  female  assaulted  was  of  the  human  species.    Tom,  47  (2  Jones),  414. 

Charging  "intention"  instead  of  << intent." — An  allegation  that  the  assault  was 
made  with  an  "intention"  to  ravish  instead  of  an  '* intent"  is  suflScient. 
The  informality  is  cured  by  section  262  ( The  Code^  \  1183).  Tom,  47  (2  Jones), 
414. 

Jurisdiction. — ^The  superior  court  has  jurisdiction  to  proceed  to  judgment 
where  the  indictment  charges  an  assault  with  intent  to  commit  rape,  though 
the  jury  convict  of  the  assault  only.     Reaves,  85-553. 

Punishment. — Where  the  indictment  charges  an  assault  with  intent  to  com- 
mit rape,  and  defendant  submits  for  a  simple  assault,  the  superior  court  may 
pass  sentence,  but  can  not  imprison  defendant  for  longer  than  thirty  days,  nor 
fine  him  more  than  fifty  dollars.    Johnson,  94-863. 

Punishment  on  conviction  Ibr  simple  assanlt  without  iz^nry. — Where,  on  indict- 
ment for  assault  with  intent  to  commit  rape,  the  conviction  is  for  a  simple 
assault,  and  there  is  no  evidence  that  the  prosecutrix  suffered  from  bodily 
pain  at  all,  the  punishment  cannot  exceed  a  fine  of  fifty  dollars  or  imprison- 
ment for  thirty  days.     Nash,  T09 — . 
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FhyiieUa  frandnlently  obtainiaff  eoiiieiit.~A  physician  was  indicted  for  assanlt 
with  intent  to  rape  a  girl  seventeen  years  of  age,  and  the  only  question  was 
whether  the  improper  liberties  he  took  with  her  person  were  had  by  her  con- 
sent fraudulently  obtained,  as  by  pretending  he  would  see  if  she  had  womb 
disease.  The  court  charged  that  "if  he  acted  in  good  faith  as  a  physician,  and 
did  what  he  did  as  such,  he  is  not  guilty;  otherwise,  he  is  guilty" :  Held^  that  the 
charge  was  erroneous,  since  if  she  consented  to  what  he  did,  and  made  no  objec- 
tion because  she  was  indifferent  or  ready  to  submit,  he  is  not  guilty,  though  she 
understood  that  he  was  not  acting  in  good  faith  as  a  physician.    Nash,  109 — . 

See.  520  (1103).  Rape,  carnal  knowledge  of  married  woman 
by  fraud  in  personating  her  husband  declared  to  be  felony. 
1881,  c.  89,  s.  1. 

Every  person  who  shall  have  carnal  knowledge  of  any  mar- 
ried woman  by  fraud  in  personating  her  husband,  shall  be 
guilty  of  a  felonyf  and  punished  by  imprisonment  in  the  peni- 
tentiary at  hard  labor  not  less  than  ten  nor  more  than  twenty 
years. 

See.  521  (1104).  Rape,  assauU  with  intent  to  have  carnal 
knowledge  of  married  unnnan  by  fraud  in  personating  her 
husband,  how  punished.    1881,  c  89,  s.  2. 

Every  person  convicted  of  an  assault  upon  any  married 
woman,  with  intent  to  have  knowledge  of  her  by  fraud  in  per- 
sonating her  husband,  shall  be  punished  by  imprisonment  in 
the  penitentiary  at  hard  labor  not  less  than  five  nor  more  than 
fifteen  years. 

Charge. — A  person  who  attempts  to  have  carnal  knowledge  of  a  married 
woman  through  fraud  in  personating  her  husband  cannot  be  convicted  of  an 
assault  with  intent  to  commit  rape,  and,  therefore,  on  indictment  in  such  case, 
it  is  error  to  charge  the  jury  that  defendant  is  guilty  if  ''he  intended  to  do  so 
by  committing  a  fraud  upon  her  by  falsely  personating  her  husband,"  since 
an  assault  with  intent  to  commit  rape  must  be  such  as  would  amount  to  rape 
if  the  purpose  had  been  accomplished,  and  if  defendant's  intention  was  to  have 
the  connection  by  exciting  and  soliciting  her  consent  without  force,  or  by 
fraud  in  personating  her  husband,  he  would  not  be  guilty.     Brooks,  76-1. 

NOTB. — This  case  was  decided  before  the  enactment  of  the  above  statute. 

Deftndant's  intention  a  question  for  the  Jury. — ^The  intention  of  the  defendant  in 
such  case,  however,  is  a  question  for  the  jury,  and  if  they  should  find  that  his 
intention  was  to  accomplish  his  purpose  by  force  and  against  the  will  of  the 
prosecutrix,  he  would  be  guilty.     Brooks,  76-1. 
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See.  521  (1105),    Rape  and  buggery ,  what  proof  sufficient  in. 
1860-^1,  c.  30. 

It  shall  not  be  necessary  upon  the  trial  of  any  indictment  for 
the  offences  of  rape,  carnally  knowing  and  abusing  any  female 
child  under  ten  years  of  age,  and  buggery,  to  prove  the  actual 
emission  of  seed  in  order  to  constitute  the  offence,  but  the  offence 
shall  be  completed  upon  proof  of  penetration  only. 
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See.  522  (1106).  ReheUion  or  insurrection  against  the  state,  a 
high  crime.  1868,  c.  60,  s.  2.  1861,  c.  18.  1866,  e.  54. 
Const.,  Art.  IV,  s.  5. 

If  any  person  shall  incite,  set  on  foot,  assist  or  engage  in  a 
rebellion  or  insurrection  against  the  authority  of  the  State  of 
North  Carolina  or  the  laws  thereof,  or  shall  give  aid  or  comfort 
thereto,  every  person  so  offending  in  any  of  the  ways  aforesaid, 
shall  be  guilty  of  a  high  crime,  and  punished  by  imprisonment 
at  hard  labor  for  not  more  than  fifteen  years,  and  be  fined  not 
more  than  ten  thousand  dollars. 

Sec.  523  (1107J»  Mebellion  or  insurrection,  conspiracy  to  destroy 
the  government  of  the  state  by.    1868,  c.  60,  s.  1. 

If  two  or  more  persons  shall  conspire  together  to  overthrow 
or  put  down,  or  to  destroy  by  force,  the  government  of  North 
Carolina,  or  to  levy  war  against  the  government  of  this  state, 
or  to  oppose  by  force  the  authority  of  said  government,  or  by 
force,  or  by  threats,  to  intimidate,  or  to  prevent,  hinder  or 
delay  the  execution  of  any  law  of  the  state,  or  by  force  or  fraud 
to  seize  or  take  possession  of  any  firearms  or  property  of  the 
state  aforesaid,  against  the  will  or  contrary  to  the  authority  of 
said  state,  every  person  so  offending  in  any  of  the  ways  afore- 
said, shall  be  guilty  of  a  high  crime,  and  imprisoned  not  more 
than  ten  years  and  be  fined  not  exceeding  five  thousand  dollars. 
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Sec.  524  (1205 J.    Judges  may  lessen  or  remit  recognizances  at 
any  time.    B.  C,  e.  35,  s.  38.    1788,  c.  292,  s.  1. 

The  judges  of  the  superior,  criminal  and  the  presiding  officers 
of  the  inferior  courts  may  hear  and  determine  the  petition  of 
all  persons,  who  shall  conceive  they  merit  relief  on  their  recog- 
nizances forfeited;  and  may  lessen,  or  absolutely  remit  the  same, 
and  do  all  and  anything  therein,  as  they  shall  deem  just  and 
right  and  consistent  with  the  welfare  of  the  state  and  the  per- 
sons praying  such  relief,  as  well  before,  as  after  final  judgment 
entered  and  execution  awarded. 

Sec.  525  (1206).    Clerk  to  refund  remitted  forfeitures  paid,  int^ 
office.    B.  €.,  c.  35,  s.  39.    1795,  c.  422^  s.  1. 

The  clerk  of  the  superior,  criminal  or  inferior  courts,  on  the 
remission  of  any  forfeited  recognizance  which  has  been  paid 
into  his  office,  shall  refund  the  same,  or  so  much  thereof  as 
shall  be  remitted. 

Sec.  526  (1207)*    County  treasurer  to  refund,  when  paid  to  him. 
JR.  C,  35,  s.  40.    1795,  c.  442,  s.  2. 

If  the  money  has  been  paid  to  the  county  treasurer,  he  shall 
refund  it  to  the  person  entitled,  on  his  producing  an  attested 
copy  of  the  record  from  the  clerk  of  the  court,  certifying  that 
such  recognizance  hath  been  remitted  or  lessened,  signed  with 
his  own  proper  name,  with  the  seal  of  the  court  affixed  thereto. 

Sec.  527  (1208).    Execution  not  to  issue  until  the  issuing  of  the 
notice.    M.  C,  c.  35^  s.  43.    1777,  c.  115,  s.  48. 

No  execution  shall  issue  upon  a  forfeited  recognizance,  or  to 

collect  a  fine  imposed  nisi^  until  a  notice  has  issued  against  the 

person  and  his  sureties,  who  has  forfeited  his  recognizance  or 

upon  whom  the  fine  has  been  imposed. 

Sec.  528  (1209).    Joint  notice  to  issue  on  forfeited  recognizances. 
M.  C,  c.  35,  s.  44.     1812,  c.  836,  s.  1. 

When  any  recognizance,  acknowledged  by  *a  principal  and 
sureties,  shall  be  forfeited  by  two  or  more  of  the  recognizors, 
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the  notice  issued  thereon  shall  be  jointly  against  them  all, 
designating  which  of  them  are  principals  and  which  sureties, 
and  when  they  are  bound  in  different  sums,  stating  the  amount 
forfeited  by  each  one;  and  the  clerk  shall  have  no  greater  fee 
on  such  notice  than  is  due  when  it  is  issued  against  one  defend- 
ant. 

Sec.  529  (I2IOJ0     How  notices  executed.    JR.  C,  c.  35^  s.  45. 
1812.  c.  836,  8,  2. 

All  notices  issuing  upon  forfeited  recognizances  shall  be  exe- 
cuted by  leaving  a  copy  with  each  of  the  defendants,  or  at  his 
present  place  of  abode.  And  in  case  he  cannot  be  found,  and 
has  no  place  of  abode,  and  the  matter  be  returned,  then  a  notice 
shall  issue,  and  on  the  like  return,  the  same  shall  be  deemed 
duly  served. 

Sec.  530  (1220).    Duty  of  magistrate  on   return   of  warrant. 

1868'*9,  c.  178,  sub  chap.  2, 8.  5. 

• 

Upon  the  person  complained  of  being  brought  before  the 
magistrate,  he  may  be  required  to  enter  into  a  recognizance, 
payable  to  the  state  of  North  Carolina,  in  such  suinr  not  exceed- 
ing one  thousand  dollars,  as  such  magistrate  shall  direct,  with 
one  or  more  suflSicient  sureties,  toappear  atthe  next  term  of  the 
court  having  jurisdiction  in  the  county  in  which  the  offence  is 
charged  to  have  been  committed,  and  not  to  depart  the  same 
without  leave,  and  in  the  meanwhile  to  keep  the  peace  and  be 
of  good  behavior  towards  all  the  people  of  this  state,  and  par- 
ticularly towards  the  person  requiring  such  security. 

Sec.  531  (1221).     When  party  complained  of  discharged   and 
when  imprisoned.    ISOS'^O,  c.  178,  sub  chap.  2;  s.  6. 

If  such  recognizance  shall  be  given,  the  party  complained  of 
shall  be  discharged;  if  such  person  shall  fail  to  find  such  secur- 
ity, it  shall  be  the  duty  of  the  magistrate  to  commit  him  to 
prison  until  he  shall  find  the  same,  specifying  in  the  mittimus 
the  cause  of  commitment  and  the  sum  in  which  such  security 
was  required. 
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See.  532  (1222).  Hwv  diMckarged  MtbgequenUy.  1868-^9,  c. 
178 f  9Ub  ehap.  2,  9.  7* 

Any  person  committed  for  not  finding  sureties  of  the  peace  as 
above  provided,  may  be  discharged  by  any  magistrate  upon  giv- 
ing such  security  as  was  originally  required  of  such  person,  or 
by  a  justice  of  the  supreme  court,  or  judge  of  the  superior 
or  criminal  court,  by  giving  such  other  security  as  may  seem 
sufficient 

Sec,  533  (1223).  Recognizance  to  he  returned  to  next  term  of 
court.    18H8^9f  c.  178,  eub  chap.  2,  e.  8. 

Every  recoguizance  taken  pursuant  to  the  foregoing  provi- 
sions shall  be  transmitted  by  the  magistrate  taking  the  same  to 
the  next  term  of  the  superior,  criminal  or  inferior  court  for  the 
county  in  which  the  offence  is  charged  to  have  been  committed. 

Sec.  534  (1224 J.  JFereone  committing  breach  of  the  peace  in 
presence  of  the  court  may  be  required  to  give  security,  or  be 
imprisoned.    1868-*9f  c.  178,  eub  chap.  2,  s.  9. 

Every  person  who,  in  the  presence  of  any  magistrate  above 
specified,  or  in  the  presence  of  any  court  of  record,  shall  make 
any  affray,  or  threaten  to  kill  or  beat  another,  or  to  commit  any 
offence  against  his  person  or  property;  and  all  persons  who,  in 
in  the  presence  of  such  magistrate  or  court,  shall  contend  with 
hot  and  angry  words,  may  be  ordered  by  such  magistrate  or 
court,  without  any  other  proof,  to  give  such  security  as  above 
specified,  and  in  case  of  failure  so  to  do,  may  be  committed  as 
above  provided. 

Sec.  535  (1225).  JProceedings  on  recognizances.  1868'*9,  c.  178, 
sub  chap.  2,  s.  10. 

* 
Every  person  who  shall  have  entered  into  a  recognizance  to 

keep  the  peace  shall  appear  according  to  the  obligation  thereof; 

and  if  he  fail  to  appear,  the  court  shall  forfeit  his  recognizance 

and  order  it  to  be  prosecuted,  imless  reasonable  excuse  for  his 

default  be  given. 

How  diieharged. — An  agreement  by  a  solicitor  to  discharge  a  defendant  if  he 
would  become  a  state's  witness  against  a  co-defendant,  which  he  did  so  far  as 
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to  go  before  the  grand  jury  and  be  examined,  and  then  left  the  court,  will  not 
relieve  such  defendant  from  a  forfeited  recognizance.  A  recognizance  is  a 
matter  of  record,  and  can  only  be  discharged  by  a  record  or  something  of 
equal  solemnity.     Moody,  69-529. 

Form  of. — ^A  recognizance  in  the  form  of  a  bond  with  conditions,  signed  and 
sealed  by  defendant  and  his  sureties,  is  valid.    Jones,  100-438. 

Failing  to  give  new  bond  on  continuance. — Defendant  having  entered  into  a  recog- 
nizance to  appear  at  a  certain  term,  appeared  at  said  term  and  the  cause  was 
continued,  but  he  was  required  to  give  another  bond  for  his  appearance  at  the 
succeeding  term,  which  he  failed  to  do,  and  departed  without  leave  of  the 
court:  Held^  that  it  was  proper  to  call  him  out  afterwards  and  enter  judgment 
against  him.    Smith,  66-620. 

Amendment  of  record. — On  motion  for  judgment  on  a  forfeited  recognizance, 
it  appeared  that  the  record  recited  that  defendant  "  should  appear  on  Thurs- 
day and  not  depart  the  court  without  leave."  The  surety  offered  proof  that 
the  defendant  remained  in  court  all  day  on  the  said  Thursday,  but  on  motion 
of  the  solicitor  the  court  amended  the  record  nunc  pro  tunc  by  adding  **  that 
he  do  not  depart  the  court  without  leave":  Held^  that  the  amendment  was 
not  unauthorized,  but  in  the  discretion  of  the  court,  and  when  made,  the  record 
stood  as  if  it  had  never  been  defective.    Warren,  95-674. 

When  a  recognizance  is  fbrfleited. — A  recognizance  conditioned  for  the  appear- 
ance of  the  defendant  on  one  day  is  not  forfeited  by  his  failure  to  appear  at 
another  day  to  which  the  holding  of  the  court  was  changed  after  taking  the 
recognizance.    Melton,  44  (Busb.),  426. 

A  recognizance  conditioned  that  the  defendant  appear  at  the  next  term  binds 
the  defendant,  though  neither  time  nor  place  is  specified.    Houston,  74-1 74' 

Where  a  recognizance  is  conditioned  for  the  appearance  of  the  defendant  on 
the  eighth  Monday  after  the  fourth  Monday  in  March,  and  an  additional  term 
is  provided  by  statute  to  meet  in  February,  the  recognizance  is  not  forfeited 
by  the  failure  of  defendant  to  appear  at  the  February  term.     Houston,  74-174- 

Practice  in  enfbrdng  recognizances. — Where  a  defendant  is  recognized  to  appear 
and  fails,  and  his  recognizance  is  declared  forfeited,  and  scire  facias  is  issued 
against  him  to  show  cause  "why  execution  should  not  issue  for  a  fine  on  a 
forfeited  recognizance,"  a  plea  of  nul  tiel  record  cannot  be  sustained.  The  use 
of  the  yvoxAfinexs  surplusage,  but  defendant  is  not  likely  to  misapprehend  the 
meaning  of  the  scire  facias  on  account  of  it.    Dickenson,  7  (3  Murph.),  10. 

A  scire  facias  which  sets  forth  that  the  defendant  was  fined  nisi  ''according 
to  act  of  assembly"  is  not  supported  by  an  entry  that  the  defendant,  being 
under  a  recognizance,  "was  called  and  failed,"  and  a  plea  of  nul  tiel  record 
will  be  sustained.     Raiford,  13  (2  Dev.),  214. 

Becognizance  In  fbrm  of  a  bond  iufflcient. — It  is  competent  for  a  judge  to  author- 
ize the  sheriff,  or  any  other  person,  to  take  a  recognizance  from  a  defendant 
for  his  appearance  at  the  next  term,  the  judge  having  first  fixed  the  amount 
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of  such  recognizance;  and  although  -the  recognizance  thus  authorized  to  be 
taken  is  put  in  the  form  of  a  bond  with  conditions,  signed  and  sealed  by  the 
defendant  and  his  sureties,  it  is  valid  as  a  recognizance.     Houston,  74-549. 

Who  may  talte  recogniiancee* — Regularly,  if  a  person  be  committed  for  want  of 
sureties  to  keep  the  peace,  and  he  afterwards  becomes  able  to  give  them,  he 
should  be  taken  by  habeas  corpus  before  a  judge  for  the  purpose  of  entering 
into  a  recognizance;  but  in  our  practice  the  court  generally,  by  consent  of  the 
prosecuting  ofEcer,  entrusts  the  power  of  taking  the  recognizance  to  a  justice 
of  the  peace.     Hill,  25  (3  Ired.),  398. 

Secognizauce  to  appear  at  a  court  not  having  jurisdiction  of  the  oiFence. — A  recog- 
nizance is  not  void  because  the  court  to  wbich  the  defendant  is  bound  to  appear 
has  no  jurisdiction  of  the  offence  charged.  The  obligation  of  the  recog- 
nizance does  not  depend  upon  the  inquiry  whether  the  court  before  which  the 
party  is  required  to  appear  has  jurisdiction  of  the  offence,  but  upon  the  duty 
and  power  of  the  magistrate  to  examine  and  admit  such  party  to  bail;  there- 
fore, a  recognizance  for  the  appearance  of  a  party  at  the  county  court  is  good, 
and  if  the  party  fail  to  appear  may  be  enforced,  though  the  offence  charged  is 
cognizable  only  in  the  superior  court.     Edney,  20  (4  D.  &  B.),  378. 

The  duty  of  judging  correctly  whether  the  court  to  which  a  defendant  is 
bound  to  appear  has  jurisdiction  of  the  offence  charged  is  not  imposed  on  the 
magistrate  so  imperatively  as  to  make  his  mistake,  if  he  should  make  one,  a 
justification  of  the  accused  for  disregarding  his  recognizance.  Edney,  20  (4 
D.  &  B.),  378. 

Where  a  defendant  is  bound  to  appear  before  a  court  not  having  jurisdiction 
of  the  offence  charged,  such  court  may  ascertain  what  other  court  has  juris- 
diction to  try  and  punish,  and  may  commit  or  bind  the  party  to  answer  in  the 
court  having  jurisdiction.     Edney,  20  (4  D.  &  B.),  378. 

What  a  recognizance  is. — A  recognizance  is  a  debt  of  record  and  is  in  the  nature 
of  a  conditional  judgment  which  the  recorded  default  makes  absolute,  subject 
only  to  such  matters  of  legal  avoidance  as  may  be  shown  by  plea,  or  to  such 
matters  of  relief  as  may  induce  the  court  to  remit  or  mitigate  the  forfeiture. 
Mills,  19  (2  D.  &  B.),  552. 

Object  of  the  scire  fificias. — The  object  of  a  scire  facias  is  to  notify  the  cognizor 
to  show  cause  why  the  cognizee  should  not  have  execution  for  the  sum 
acknowledged.     Mills,  19  (2  D.  &  B.),  552. 

Vo  judgment  of  fbrfeitnre  required. — The  recorded  default  makes  the  judgment 
absolute  subject  only  to  matters  of  avoidance,  and  no  judgment  of  forfeiture 
is  required  before  issuing  the  scire  facias.     Mills,  19  (2  D.  &  B.),  552. 

Judgment  must  be  had  on  sci.  fit.  befbre  execution  iisuei. — ^The  statute  makes  it 
imperative  that  the  scire  facias  shall  issue  and  judgment  be  had  thereon  pre- 
vious to  suing  out  execution  upon  the  forfeited  recognizance.  Mills,  19  (2  D. 
&  B.),  552. 


RECOGNIZANCES.  429 

Vo  recognizance  wlien  nol  pros,  entered. — Where  a  nolle  prosequi  is  entered  the 
defendant  is  not  required  to  enter  into  a  recognizance  for  his  appearance  at 
any  other  term.  The  solicitor,  aAer  entering  a  nol  pros,^  may  have  a  capias 
issued  returnable  to  next  term  upon  the  same  indictment.  Thornton,  35  (13 
Ired.),  256. 

BeilBctiTe  scire  fitciaa  on  fbrfeited  recognisance. — A  scire  facias  reciting  that  the 
defendant  '*was  lately  bound  in  a  recognizance  in  the  sum  of  five  hundred 
dollars  for  the  appearance  of  T.  S.  at,  etc.,  that  the  said  T.  S.  failed  to  make 
his  appearance  as  he  was  bound  to  do;  and  that  it  was  therefore  ordered  by  the 
said  court  that  he  forfeit  his  recognizance  according  to  law,"  is  irregular, 
uncertain  and  defective.  It  is  defective  in  not  setting  forth  the  recognizance 
fully,  to  whom,  or  where  made,  and  that  the  same  is  of  record  in  the  court 
from  which  the  sci./a,  was  sued  out.  It  is  defective  and  uncertain  in  setting 
forth  that  T.  S.  failed  to  appear  as  he  was  bound  to  do  instead  of  averring  that 
he  failed  to  appear  at  the  court  when  and  where,  according  to  the  condition 
of  the  recognizance,  he  was  bound  to  make  his  appearance.  It  is  irregular  in 
,  setting  forth  that  it  was  ordered  that  he  should  forfeit  his  recognizance,  and 
requiring  the  defendant  to  show  cause  why  this  forfeiture  should  not  be  made 
absolute.     Mills,  19  (2  D.  &  B.),  552. 

Beeognisance  may  be  amended. — Where  the  record  of  a  scire  facicLS  on  a  recog- 
nizance taken  in  the  county  court  and  the  record  of  the  recognizance  itself 
differs,  the  county  court  may  amend  the  entry  of  the  recognizance  after  appeal 
to  the  superior  court.     Cherry,  13  (2  Dev.),  550. 

What  court  enfbrces. —Recognizances  are  not  commonly  to  be  originally  pro- 
ceeded on  in  another  court,  but  only  in  that  court  which  takes  them.  Cherry, 
13  (2  Dev.),  550. 

How  made  up. — Recognizances  are  not  made  up  of  separate  parchments,  but 
notes  are  made  of  them  on  the  minutes,  and  from  these  formal  recognizances 
may  be  drawn  out  at  any  time.     Cherry,  13  (2  Dev.),  550. 

Copies  to  be  sent  to  appellate  court.  — If  suits  on  recognizances  are  to  be  removed 
to  another  court  by  appeal,  the  original  recognizance  as  a  distinct  record 
enrolled  by  itself  is  not  sent  up,  but  copies  are  used,  and  if  the  recognizance 
is  defectively  drawn  from  the  note  on  the  minutes,  the  defect  may  be  cured  by 
having  it  properly  engrossed.     Cherry,  13  (2  Dev.),  550, 

Sec.  536  (1226 J.  If  complainant  does  not  appear,  the  accused 
shcUl  be  discharged,  otherwise  court  to  hear  the  proofs  and 
decide  accordingly.    1868-^9,  c.  178,  sub  chap.  2,  s.  11, 

If  the  complainant  does  not  appear,  the  party  recognized 
shall  be  discharged,  unless  good  cause  be  shown  to  the  contrary. 
If  the  respective  parties  appear,  the  court  shall  hear  their  alle- 
gations and  proofs,  and  may  either  discharge  the  recognizance 
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taken,  or  they  may  require  a  new  recognizance,  as  the  circum- 
stances of  the  case  may  require,  for  such  time  as  may  appear 
necessary,  not  exceeding  one  year. 

See.  537  (1227)*  Reeognizanee,  when  deemed  broken.  1868'*9t 
e.  17s,  sub  chap.  2, 9. 12. 

No  recognizance  taken  under  this  chapter  shall  be  deemed  to 
be  broken  except  in  the  case  provided  for  in  the  next  two  pre- 
ceding sections,  unless  the  principal  in  such  recognizance  be  con- 
victed of  some  offence  amounting  in  judgment  of  law  to  a  breach 
of  such  recognizance. 

Sec.  538  C 1228 J.  Where  il^re  is  evidence  of  breticli,  court  slioli 
order  recognizance  prosecuted.  ISOS-^fP,  c.  178 9  sub  chap,  2, 
s.  13. 

Whenever  evidence  of  such  conviction  shall  be  produced  itf 
the  court  in  which  the  recognizance  is  filed,  it  shall  be  the  duty 
of  such  court  to  order  the  recognizance  to  be  prosecuted,  and  the 
solicitor  shall  cause  the  proper  proceedings  to  be  thereupon  taken. 

Sec.  539  (3467 )•  Bond  in  critnincU  cases  returned  to  courts  anfl 
deemed  a  recognizance,    B.  C,  c.  87 9  s.  12. 

Every  bond  taken  of  any  person  confined  for  an  offence,  or 
otherwise  than  on  process  issuing  in  a  civil  case,  shall  be  re- 
turned to  the  court  by  whose  order  or  proa^ss  such  person  is 
confined,  or  which  may  be  entitled  to  cognizance  of  the  matter, 
and  shall  be  of  the  force  and  effect  of  a  recognizance;  and  on 
breaqh  thereof  shall  be  forfeited,  and  shall  be  collected  as  a  for- 
feiture, in  the  name  and  for  the  use  of  the  state,  and  applied  as 
other  forfeited  recognizances. 
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Sec.  540  (2709)     Penalty  for  fraujAulent  registration  or  voting. 

Any  person  who  shall  with  intent  to  commit  a  fraud,  register 
or  vote  at  more  than  one  box  or  more  than  one  time,  or  who 
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shall  induce  another  to  do  so,  or  any  person  who  shall  illegally 
vote  at  any  election,  shall  be  guilty  of  an  infamous  crime,  im- 
prisoned not  less  than  six  nor  more  than  twelve  months,  or  fined 
not  less  than  one  hundred  nor  more  than  five  hundred  dollars, 
at  the  discretion  of  the  court;  and  any  registrar  of  voters,  or  any 
clerk  or  copyist  who  shall  make  any  entry  or  copy  with  intent 
to  commit  a  fraud,  shall  be  liable  to  the  same  penalty. 

The  nnoommunicated  opinion  of  the  jodgoB  in  fkror  of  defbndanfi  right  to  rote  no 
ozcuie. — Where  a  person  votes  in  a  county  in  which  he  does  not  live,  he  can- 
not excuse  himself  on  the  ground  that  other  persons  advised  him  that  such 
vote  was  lawful  and  that  the  judges  of  the  election  discussed  the  point  and 
decided  in  his  favor,  when  such  discussion  was  not  heard  by  him,  and  the  dis- 
cussion of  the  judges  was  neither  officially  declared  nor  communicated  to  him. 
Hart,  51  (6  Jones),  389. 

Ignorance  of  the  law  no  ezciue. — A  person  who  votes  at  an  election  without 
having  resided  in  the  township  in  which  he  casts  his  vote  the  requisite  length 
of  time  next  preceding  the  election,  and  who  fails  to  disclose  the  fact  of  his 
non-residence  for  such  time  to  the  judges  of  election,  is  presumed  to  have 
voted  knowingly  ^xx^  fraudulently ^  and  the  mere  fact  that  he  was  advised  by  a 
respectable  gentleman,  or  even  by  an  attorney,  that  he  had  a  right  to  vote  will 
not  excuse  him,  and  such  evidence  is  inadmissible.     Boyett,  32  (ioIred.)»  336. 

Ignorance  of  a  matter  of  fitet  an  ezciue. — If  a  person  votes  at  a  place  where  he 
is  not  entitled  to  vote  through  ignorance  of  a  matter  of  fact,  as  where  one  living 
near  the  dividing  line  between  two  townships  or  wards,  votes  in  the  wrong  place, 
honestly  mistaking  the  line  and  believing  that  the  true  line  puts  him  in  the 
township  in  which  he  votes,  he  is  not  guilty,  since  there  is  not  in  such  case 
the  necessary  criminal  intent.     Boyett,  32  (10  Ired.),  336. 

Irregularities  in  holding  election  no  ezcnse. — One  who  votes  illegally  at  an  elec- 
tion cannot  escape  conviction  on  the  ground  that  the  election  was  held  and 
conducted  irregularly,  since  the  invalidity  of  the  election  for  irregularities  can 
only  be  established  in  a  direct  proceeding  and  cannot  be  shown  collaterally. 
Cohoon,  34  (12  Ired.),  178. 

Begiitrar  of  election  revising  to  allow  a  voter  to  register.— A  registrar  of  an  elec- 
tion who  refuses  to  allow  a  voter  to  register  on  the  ground  that  the  town  char- 
ter, under  which  such  registrar  is  acting,  requires  the  payment  of  all  taxes 
due  the  city  as  a  qualification  for  voters,  and  that  such  voter  has  not  paid  his 
city  taxes,  is  not  criminally  liable,  though  that  part  of  the  charter  which 
requires  the  payment  of  city  taxes  as  a  qualification  for  voting  may  be  uncon- 
stitutional, since  nothing  can  be  inferred  against  him  for  assuming  that  the 
charter  is  valid.     Powers,  75-281. 
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When  officers  indictable. — An  ofidcer  who  has  to  exercise  his  judgment  or  dis- 
cretion is  not  liable  criminally  for  any  error  which  he  commits,  provided  he 
ads  honestly;  but  any  officer,  whether  judicial  or  ministerial,  who  acts  cor- 
ruptly, is  responsible  both  civilly  and  criminally,  whether  he  acts  under  the 
law  or  without  the  law.     Powers,  75-281. 

See.  541  (2732).    Illegal  registration.    1876-^7,  e.  275,  s.  61. 

Any  person  who  shall  cause  or  procure  his  name  to  be  regis- 
tered in  more  than  one  election  ward  or  precinct,  or  shall  cause 
or  procure  his  name,  or  that  of  any  other  person,  to  be  regis- 
tered, knowing  that  he  or  the  person  whose  name  he  has  pro- 
cured to  be  registered  is  not  entitled  to  vote  in  the  ward  or 
election  precinct  wherein  such  registration  is  made,  at  the  ensu- 
ing election  to  be  held  therein,  or  who  shall  falsely  personate 
any  registered  voter,  shall  be  guilty  of  a  crime  infamous  by  the 
laws  of  the  state,  and  shall  be  punished  for  every  such  offence 
by  a  fine  not  exceeding  one  thousand  dollars,  or  imprisonment 
at  hard  labor  for  a  term  not  exceeding  two  years,  or  both,  in  the 
discretion  of  the  court. 

Sec.  542  (2733).  Persons  having  been  convicted  of  an  infamous 
crime  may  be  challenged  and  required  to  answer;  convicted 
person  not  allowed  to  vote  unless  restored  to  the  rights  of 
citizenship.    1876-'7,  c  275,  s.  62. 

If  any  person  be  challenged  as  being  convicted  of  any  crime 
which  excludes  him  from  the  right  of  suffrage,  he  shall  be 
required  to  answer  any  questions  in  relation  to  such  alleged  con- 
victions, but  his  answer  to  such  questions  shall  not  be  used 
against  him  in  any  criminal  prosecution,  but  if  any  person  so 
convicted  shall  vote  at  any  election;  without  having  been 
restored  to  the  rights  of  citizenship,  he  shall  be  guilty  of  an 
infamous  crime,  and  punished  by  a  fine  not  exceeding  one 
thousand  dollars,  or  imprisoned  at  hard  labor  not  exceeding  two 
years,  or  both. 

Sec.  543  (2679).  Persons  who  are  not  aUowed  to  register  or  vote. 
Const.,  Art.  VI,  s.  1.  1871'*2,  c.  185,  s.  10.  1876^*7,  c  275, 
s.  10. 

The  following  classes  of  persons  shall  not  be  allowed  to  reg- 
ister or  vote  in  this  state,  to-wit:  First,  persons  under  twenty- 
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one  years  of  age;  second,  idiots  and  lunatics;  third,  persons  who, 
upon  conviction  or  confession  in  open  court,  shall  have  been 
adjudged  guilty  of  felony  or  other  crime  infamous  by  the  laws 
of  this  state,  committed  after  the  first  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventy-seven, 
unless  they  shall  have  been  legally  restored  to  the  rights  of  cit- 
izenship. 

Sec  344  (2680 J,  Qualification  of  electors;  residence  of  electors; 
fraudulent  registration  or  voting  punish  fible  by  fine  and  im~ 
prisonment.  Const. ,  Art.  F/.,  s.  1.  1871'*2f  c.  J 85,  s,  10. 
1870''7,  c.  275,  s.  Jl; 

Subject  to  the  foregoing  exceptions,  every  male  person  born 
in  the  United  States,  and  every  male  person  who  has  been  nat- 
uralized, twenty-one  years  of  age,  who  shall  have  resided  in  the 
state  twelve  months  next  preceding  the  election,  and  ninety  days 
in  the  county  in  which  he  offers  to  vote,  shall  be  a  qualified 
elector  in  the  precinct  or  township  in  which  he  resides;  and  all 
electors  shall  register  and  vote  in  the  election  precinct  of  their 
residence.  The  residence  of  a  married  man  shall  be  where  his 
family  resides,  and  that  of  a  single  man  where  he  boards  and 
sleeps;  and  should  any  single  man  board  in  one  ward  or  precinct 
and  sleep  in  another,  then  his  residence  shall  be  in  the  ward  or 
precinct  in  which  he  sleeps,  and  he  shall  not  register  or  vote  in 
any  other  ward  or  precinct.  But  no  elector  shall  be  allowed  to 
register  in  any  ward  or  precinct  to  which  he  shall  have  removed 
for  the  mere  purpose  of  being  a  voter  therein,  nor  unless  his  res- 
idence therein  is  actual  and  b(ma  fide.  And  it  shall  be  the  duty 
of  the  registrar  or  judge  of  election,  when  requested  by  any 
bystander,  to  swear  any  person  offering  to  register  or  vote,  as  to 
his  residence,  and  to  have  placed  in  writing  opposite  his  name 
the  word  **  sworn;''  and  any  person  knowingly  and  fraudulently 
registering  or  voting  at  any  other  place  than  that  of  his  bona 
fide  residence  shall  be  guilty  of  a  crime  infamous  by  the  laws  of 
this  state,  and  punished  by  a  fine  not  exceeding  one  thousand 
dollars,  or  imprisoned  at  hard  labor  not  exceeding  two  years,  or 

both,  in  the  discretion  of  the  court. 
28 
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Disqualification  of  electon— perjury.— The  oath  prescribed  for  electors  in  the 
above  section  omits  some  of  the  essential  requisites  to  voting  contained  in  the 
constitution,  and  is  confined  to  those  indispensable  qualifications  set  out  in 
Const,  art.  6,  {  i.  The  oath  does  not  extend  to  disqualification  incident  upon 
conviction  for  crime,  and,  therefore,  an  indictment  for  perjury  which  alleges 
that  defendant  swore,  at  the  time  he  registered  as  a  voter,  that  he  was  a  duly 
qualified  voter,  whereas,  at  the  time  of  taking  such  oath,  the  defendant  was 
not  a  duly  qualified  voter,  he  having  been  convicted  of  larceny  and  the  judg- 
ment suspended,  cannot  be  sustained.     Houston,  103-383. 

Before  a  person  can  be  convicted  of  perjury  in  swearing  that  he  was  a  qual- 
ified voter  when  in  fact  he  had  been  convicted  of  a  felony,  he  must  take  the 
oath  prescribed  for  challenged  voters  in  section  2684  of  The  Code.  It  is  only 
under  the  latter  section  that  he  swears  that  has  not  lost  the  right  to  vote  by 
any  provision  of  the  constitution  or  laws  which  takes  the  right  from  him. 
Houston,  103-383. 

Conviction  must  l>e  followed  by  a  judgment. — Under  Const.  N.  C,  art.  6,  J  i,  pro- 
viding that  **no  person  who,  upon  conviction  or  confession  in  open  court, 
shall  be  adjudged  guilty  of  felony,  or  any  other  crime  infamous  by  the  laws  of 
this  state,  and  hereafter  committed,  shall  be  deemed  an  elector,"  a  person 
does  uot  forfeit  his  rights  as  an  elector  by  a  mere  verdict  of  guilty,  or  a  con- 
fession; but  in  order  that  such  forfeiture  shall  attach,  such  verdict  or  confes- 
sion must  be  followed  by  a  judgment  of  the  court  against  the  accused. 
Where  one  is  convicted  of  a  felony,  but  the  judgment  is  suspended,  he  does 
not  forfeit  his  rights  as  an  elector.     Houston,  103-383. 

The  disqualification  not  a  part  of  the  judgment  of  the  court. — The  disqualifica- 
tion for  office  and  the  loss  of  the  right  of  suffrage,  imposed  by  article  six  of 
the  constitution,  upon  persons  convicted  of  infamous  offences,  constitute  no 
part  of  the  judgment  of  the  court,  but  are  the  mere  consequences  of  such 
judgment.  The  sentence  of  the  court  is  just  such  as  the  law  prescribed  before 
the  adoption  of  that  article.    Jones,  82-685. 
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Sec.  541$  (3072).    Penalty  for  intoxicaf-ion  or  ffisorder  tUirlng 
worshijy.    B.  C,  c.  97,  ^^  S.    1807 f  c.  729,  s.  2. 

If  any  person  shall  be  intoxicated,  or  shall  quarrel,  fight  or 
be  guilty  of  any  other  disorderly  behavior  at  a  church  or  other 
place  appointed  for  divine  worship,  during  the  time  the  people 
shall  be  there  assembled  for  such  worship,  he  shall,  for  each 
offence,  forfeit  and  pay  twenty  dollars. 
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Indictment. — An  indictment  for  disturbing  a  **religious  assembly  commonly 
called  a  quarterly  meeting  conference/'  without  charging  that  the  assembly 
bad  met  for  divine  worship,  or  using  words  of  like  import,  cannot  be  sup- 
ported.    Fisher,  25  (3  Ired.),  11 1. 

Yariance. — An  indictment  charging  defendant  with  going  into  a  religious 
congregation  engaged  in  actual  service,  and  then  and  there  exhibiting  him- 
self drunk,  and  by  cursing  and  swearing  with  a  loud  voice,  and  by  making 
indecent  gestures  and  grimaces,  disturbing  them,  is  not  sustained  by  proving 
that  he  disturbed  them  by  striking  the  meeting-house  on  the  outside  with  a 
stick,  since  though,  in  this  case,  the  noise  constituted  the  offence,  and  the 
indictment  might  have  so  charged  and  stopped,  yet  having  charged  how  the 
noise  w€is  made  and  where,  the  state  must  prove  it  as  laid.  Sherrill,  46 
(I  Jones),  508. 

An  indictment  for  disturbing  a  congregation  *'then  and  there  assembled  for 
the  purpose  aforesaid,  and  actually  engaged  in  divine  worship^**  is  not  sup- 
ported by  proof  that  defendant  engaged  in  a  quarrel  near  the  church  door,  but 
that  up  to  the  end  of  the  disturbance  the  people  had  not  all  assembled  in  the 
church,  some  being  in  the  house  and  others  outside,  and  that  divine  worship 
had  not  commenced.    Bryson,  82-576. 

Common  law. — Disturbing  religious  worship  is  indictable  at  common  law.  Jas- 
per, 15  (4  Dev.),  323. 

Evidence. — There  were  two  parties  of  religious  worshipers,  each  claiming  the 
same  church  building,  and  each  of  whom  posted  up  notices  forbidding  the  other 
to  enter  on  the  premises.  On  a  certain  Sabbath  the  defendant  and  his  asso- 
ciates took  possession,  and  when  the  leader  of  the  other  party  and  his  associates 
came  up,  the  defendant,  and  others  aiding  him,  forbade  and  prevented  their 
entering  the  church  or  worshiping  there,  and  were  indicted  for  disturbing 
religious  worship:  Held^  that  it  was  error  to  exclude  evidence  offered  by 
defendant  to  show  the  bona  fides  of  his  conduct  in  taking  possession  of  the 
church.    Jacobs,  103-397. 

Defendant,  after  the  voluntary  singing  of  a  hymn  by  the  congregation,  rose 
up  in  the  church  and  began  to  speak  about  his  expulsion  from  the  church, 
which  had  occurred  a  short  time  previouslj'.  When  directed  to  stop  by  the 
minister  he  declared  he  would  be  heard,  and  persisted  in  speaking  until  he  was 
removed  from  the  house,  but  he  again  entered  and  resumed  speaking,  against 
the  repeated  remonstrances  of  the  minister,  and  by  his  conduct  and  voice 
broke  up  the  meeting:  Held,  that  a  verdict  of  guilty  was  proper.  Ramsay, 
78-448. 

Singing  in  chnrch.  —The  disturbance  of  a  religious  congregation  by  singing, 
when  the  singer  does  not  intend  to  so  disturb  it,  but  is  conscientiously  taking 
part  in  the  religious  services,  is  not  indictable.     Linkhaw,  69-214. 

Homes  other  than  churclies. — An  academy  in  which  divine  services  are  held  at 
stated  intervals  under  authority  contained  in  the  deed  prescribing  that  the 
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building  was  to  be  used  *'  for  the  purpose  of  an  academy  and  for  the  con- 
venience  of  preaching,  which  is  not  to  be  prohibited  on  all  suitable  occasions," 
is  not  a  church  within  the  meaning  of  an  act  prohibiting  the  sale  of  liquor 
within  a  certain  distance  of  any  church  in  the  county.     Midgett,  85-538. 

An  indictment  will  lie  for  disturbing  religious  services  conducted  at  a 
private  house.     Swink,  20  (D.  &  B.),  358. 

Biitnrbance  caused  by  third  person. — Defendant  and  another  engaged  in  a  fight 
about  thirty-five  yards  from  a  church  in  which  a  congregation  was  engaged  in 
religious  worship.  One  who  was  present  at  the  fight  ran  to  the  church  and 
called  out,  **They  are  fighting  at  the  fire,"  whereby  the  congi;egation  was 
disturbed.  The  jury  found  that  the  congregation  would  not  have  been  dis- 
turbed but  for  the  fact  of  their  attention  being  called  to  the  fight  in  the 
manner  described:  Held^  that  defendant  was  not  guilty  of  disturbing  a 
religious  congregation.     Kirby,  108-772. 

Sec,  546  (S€69J»  Penalty  for  stopping  way  to  places  of  worship, 
springs,  etc,    JR.  €•,  c*  979  ^*  ^*    1785,  c.  241. 

If  any  person  shall  maliciously  stop  up  or  obstruct  the  way 
leading  to  any  place  of  public  worship,  or  to  any  spring  or 
well  commonly  used  by  the  congregation,  he  shall,  for  every 
such  oflfence,  forfeit  and  pay  twenty  dollars. 

Sec,  547  (S670J,  Stud-horses,  Jacks,  curiosities  not  to  be  ea^hib^ 
ited  fifithin  half-a-ntile  of  congregation;  exception  as  to 
towns,  etc.    jR.  C,  c.  97,  s»  6*    1809,  c.  779,  s.  1* 

If  any  person  shall  bring  within  half-a-mile  of  any  place 
where  the  people  are  assembled  for  divine  worship,  and  stop 
for  exhibition  any  stud-horse  or  jack,  or  shall  bring  within  that 
distance  any  natural  or  artificial  curiosities,  and  there  exhibit 
them,  he  shall  forfeit  and  pay  to  anyone  who  will  sue  therefor, 
the  sum  of  twenty  dollars,  and  shall  be  guilty  of  a  misde- 
meanor: Provided^  that  nothing  therein  shall  be  construed  to 
prohibit  such  exhibitions  at  any  time,  if  made  within  the  limits 
of  any  incorporated  town,  or  without  such  limits,  if  made  before 
the  hour  of  ten  o'clock  in  the  forenoon,  or  after  three  o'clock 
in  the  afternoon. 
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Sec.  548  (S671)*  SiUe  of  liquor  and  ffoods  within  a  mile  for- 
bidden; exception;  penalty,  H.  C,  c.  34, 8. 109.  M.  Cm  c.  97, 
s.  7.    1800,  c.  564,  88.  Jf ,  2.     1808,  c.  701,  s.  1.    1809,  c.  779, 

8.2. 

No  person,  licensed  keepers  of  taverns  and  retailers  excepted 
(and  they  only  when  they  shall  sell  at  their  taverns  or  shops), 
during  the  progress  of  religious  exercises,  at  any  place  where 
divine  service  may  then  be  celebrated,  shall  sell  within  one 
milp  of  such  place,  any  spirituous  liquor,  or  any  liquor  of 
which  spirituous  liquors  shall  be  the  chief  ingredient.  Nor 
shall  any  person,  the  keepers  of  licensed  stores  only  excepted, 
during  such  time,  and  within  the  distance  of  such  place,  be 
engaged  in  the  occupation  of  selling  or  oflTering  to  sell  any 
article  of  traffic,  prepared  food  and  provender  only  excepted. 
And  if  any  person  shall  offend  against  this  or  the  preceding 
section,  he  shall  forfeit  and  pay,  to  anyone  who  will  sue  there- 
for, twenty  dollars,  and  shall  be  guilty  of  a  misdemeanor. 
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Sec.  549  (190).    Judges  authorized  to  remore  causes  fro-^n  one 
county  to  another.    1879,  c.  45. 

In  all  civil  and  criminal  actions  in  the  superior  and  criminal 
courts,  in  which  it  shall  be  suggested  on  oath,  or  by  affirmation, 
on  behalf  of  the  state,  or  the  traverser  of  the  bill  of  indictment, 
or  of  the  plaintiff  or  defendant,  that  there  are  probable  grounds 
to  believe  that  justice  cannot  be  obtained  in  the  county  in  which 
the  action  shall  be  pending,  the  judge  shall  be  authorized  to 
order  a  copy  of  the  record  of  said  action  to  be  removed  to  some 
adjacent  county  for  trial,  if  he  shall  be  satisfied  that  a  fair  trial 
cannot  be  had  in  said  county,  after  hearing  all  the  testimony 
which  may  be  offered  on  either  side  by  affidavits. 

BemoTal  aa  to  one  Indictod  witliout  the  other. — Where  two  or  more  are  indicted, 
the  trial  of  one  may  be  removed  to  another  county  without  removing  the  trial 
of  the  others.     Martin,  24  (2  Ired.),  loi. 
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BeasoBS  Ibr  afflanft  beliet — An  affidavit  for  a  removal  must  set  forth  the  rea- 
sons for  affiant's  belief  that  he  cannot  get  justice  in  the  county  from  which 
the  cause  is  asked  to  be  removed.  Overruled  in  State  v.  Seaborn,  15  (4  Dev.), 
305.    Twitty,  9  (2  Hawks),  248. 

An  affidavit  for  the  removal  of  a  cause  which  sets  forth  the  facts  on  which 
the  affiant  grounds  his  belief  that  he  cannot  get  justice  in  the  county  in 
which  the  action  is  brought  is  sufficient,  without  stating  affiant's  belief  that  he 
cannot  get  justice  in  that  county.  Overruling  State  v.  Twitty,  9  (2  Hawks>, 
248.  .  Seaborn,  15  (4  Dev.),  305. 

The  refiifal  of  the  judge  to  remove,  a  matter  of  diaeretioB. — ^Whether  or  not  an 
application  to  remove  a  cause  shall  be  granted  rests  in  the  sound  discretion  of 
the  trial  judge,  and  ordinarily  his  action  is  not  reviewable,  though  under  some 
circumstances,  as  if,  for  instance,  he  should  refuse  on  account  of  a  supposed 
want  of  power,  his  action  might  be  reviewed.     Hall,  73-134. 

Court  the  sole  judge  as  to  proper  verification. — ^The  court  to  which  a  cause  is 
removed  is  the  sole  judge  as  to  whether  the  transcript  is  properly  verified  by 
the  seal  of  the  court  from  which  it  has  been  sent,  and  his  action  is  not  review- 
able.   Lambert,  93-618. 

Order  suflicient. — An  order  for  removal  directing  that  **the  trial  of  the 
prosecution  shall  be  removed"  is  sufficient  without  directing  further  that  '*a 
copy  of  the  record  of  said  action"  be  removed,  since  it  is  in  fact  the  place  of 
trial  that  is  changed  and  the  other  part  of  the  statute  authorizing  the  trial  to 
proceed  on  a  transcript  instead  of  the  original  record  is  merely  directory. 
Shepherd,  30  (8  Ired.),  195. 

CausemuitbeatiBiuebeibre  removal. — Before  an  order  can  be  made  for  the 
removal  of  a  cause,  the  defendant  must  plead  to  the  indictment  in  order  that 
there  may  be  an  issue  made  up.    Swepson,  81-571. 

Plea  may  be  ore  teniis.— Where  the  defendant,  ore  tenus,  pleads  "not  guilty" 
and  ''former  acquittal,"  the  cause  is  at  issue  on  both  pleas  and  ready  for  instant 
trial,  a  general  replication  being  implied  under  our  practice,  and  the  cause 
may  then  be  removed.    Swepson,  81-571. 

Sec*    550  (197)>     What  requisite   to    authorize   such  retnovaL 
1^79,  c.  45. 

No  action,  whether  civil  or  criminal,  shall  be  so  removed, 
unless  the  affidavit  shall  set  forth  particulariy  and  in  detail  the 
ground  of  the  application.  And  it  shall  be  competent  for  the 
other  side  to  controvert  the  allegations  of  fact  in  said  applica- 
tion, and  to  offer  counter-affidavits  to  that  end.  And  the  judge 
shall  not  order  the  removal  of  any  such  action,  unless  he  shall 
be  satisfied,  after  thorough  examination  of  the  evidence  as 
aforesaid,  that  the  ends  of  justice  demand  it. 
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Sec.  551  (198).    On  removal  of  an  action,  what  to  be  sent  with 
transcrlpfm 

When  a  cause  shall  be  directed  to  be  removed,  the  clerk  shall 
transmit  to  the  court  to  which  the  same  is  removed,  a  transcript 
of  the  record  of  the  case,  with  the  prosecution  bond,  bail-bond, 
and  the  depositions,  and  all  other  written  evidences  filed  therein. 

Certiorari  to  court  from  whicli  case  remoTed. — Where  there  is  a  defect  in  the  rec- 
ord of  the  cause  as  it  stood  in  the  county  from  which  the  case  was  removed, 
the  proper  course  is  to  move  an  amendment  in  that  county,  and,  upon  sugges- 
tion of  a  diminution  of  the  record,  to  have  the  amended  record  brought 
up  by  certiorari  to  the  court  in  which  the  cause  stands  for  trial.  Swepson, 
81-571. 

Where  a  cause  is  removed  from  one  superior  court  to  another,  the  latter  has 
the  right  to  issue  a  writ  of  certiorari  to  the  former,  directing  a  more  perfect 
transcript  to  be  certified.     Collins,  14  (3  Dev.),  117. 

BTiling  of  court  not  reviewable. — The  refusal  of  the  trial  judge  to  remove  a 
case  cannot  be  reviewed  in  the  supreme  court.    Duncan,  28  (6  Ired.),  98. 

Second  tranecript  without  certiorari. — Where  the  first  transcript  sent  on  the 
removal  of  a  case  is  defective,  the  clerk  of  the  superior  court  may  send  another 
curing  the  defect  of  his  own  motion  and  without  a  certiorari,  Anderson, 
92-732. 

Transcript  sent  to  superior  court  to  be  certified  to  criminal  court  of  same  county. — 
A  certified  copy  of  the  record  was  sent  to  the  superior  court  of  a  county  in 
which  there  was  a  criminal  court  *'  to  the  end  that  it  may  be  there  docketed 
and  from  there  certified  to  the  criminal  court,"  the  case  having  been  ordered 
removed  to  the  criminal  court  for  trial;  and  the  clerk  of  the  superior  court  of 
the  county  to  which  the  case  was  removed  docketed  it,  and  then  transmitted 
the  same  certified  copy  to  the  clerk  of  the  criminal  court  with  a  certificate 
attached  that  it  had  been  forwarded  to  him:  Held,  that  the  criminal  court  had 
jurisdiction  to  try  the  case  as  so  much  of  the  order  of  removal  as  required  the 
docketing  of  the  case,  in  the  superior  court  was  surplusage.  Weddington, 
103-364. 
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Sec.  552  (I2OIJ0  On  conviction  for  robbing  or  stealing,  the  per^ 
son  robbed  is  entitled  to  the  restitution  of  his  property.  B»  C; 
c.35,s.34.    21  Hen.  VIII,  c.  11. 

Upon  the  conviction  of  any  felon  for  robbing  or  stealing  any 
money,  goods,  chattels,  or  other  estate  of  any  description  what- 
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*ver,  the  person  from      h 

other  estate  were  robbed"  or'^/f''  ^^^  "°°*y'  <^hattels,  or 
tion  thereof;  and  the  cTurt '  '  '''^"  ^  "°«"^<^  ^o  restitu- 

«>  robbed  or  stolen,  and  1  w^  T"^  restitution  of  the  articia 

writs  of  restitution  or  othT^fse   i  '"'''  "u"^  ""'  '=^"^  '°'^ 
purpose.  icrwise,  as  may  be  necessary  for  that 

^'^•t  coiwtltiitM  robbtrr  —n  <■ 

i^?T.  ^'"'*^'  »"*^  "^^  hold  of  the  8^*^^'"^'''°'  •"  ^•"'^  Carolina  which 
South  Carolina  with  hin,  but  t^«  k  ^  '"^  *°"  ^•"  ^e  had  to  go  back  to 
demanded  our  «oney,  and  ^.i^  L'  jS".  rT"  *°  ^"^^  "^'"ei'  t^e„ 
««>d  'f  we  attempted  to  go  onb^^'T^^''^  *°  ''^'•*  "»'•  »««y  or  our  lives 
money  and  then  said  if  theT'^Td  't  ."'  """  «^  ^^  ^o^  they  hail^ 
«nd  be,„g  ,ti„  ,  y  fe^^  ,^:'  ^"»  °««  dollar  he  wonld  let  them  go, 

prosecutor^s  wagon,  and  told  U.em  f  th         ''"'  '*  ""™^  "»*=  ~«d  '«  fi«»t^f 
g've  him  the  dollar  and  handed  IT,  ■  ^^^  '*°"'d  let  them  go  he  would 

Z"T  '"^^'^  •'  ^"^wn  and  demlde?     ""'  ^"'  ''^'■'="''-*'  «««  holdinlu  f 
that  he  gave  the  defendant  the  dou     k     '"  ^°"'''-    ^^^  prosecutor  t  Jified 

tration  of  force  as  to  put  the  prosecutoff   /  ^*'^°''«'"  «ade  such  a  demon- 

Where  defendant  entices  «  k        . 

^-     ^^"^aaburn,  104^81.  ^®  ^'^  money,  he  is  guilty 

Indictment. An  all 

>^lro»d  Bot  a  lilghw4,  —A       1 

i«K  of  a  statute  puaishi'ngtobli^a,!''  ""^  '  P"''«<=  »»'«''-ay  within  themean- 
"""•    6,  (Phii.  L.^,j   ^J  obbery  along  a  public  highway  with  death.    Joh"- 

S^Bduit  may  U  CQHTlctad  «*  i 

cotSr orr- '^  ^''^  -ITenceSj.-J-j'^^''--  ^^  »  -•"x^'T.  «>» 
!     ''*^  of  la,«uy,  ,j„^^  ^        J    J^fies  «  be  acquitted  of  the  robbery  and 

An  avennent.  on  indictment  fJu      .  '**^°-'-    ^'^^'  «°  (^''°»t.).  197. 
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Indictment. — Where  the  indictment  charges  a  riot  in  pulling  down  and 
destroying  a  dwelling-house  ^lleged  to  be  in  the  possession  of  a  woman,  and 
it  appears  on  trial  that  the  woman  is  married,  though  her  husband  w^as  not  liv- 
ing with  her  at  the  time  the  oflFence  was  committed,  the  charge  is  not  sup- 
ported by  the  proof,  since  the  charge  is  not  for  a  general  riot,  but  a  riot  com- 
mitted in  destroying  a  particular  dwelling-house,  and  the  indictment  should 
state  properly  whose  house  it  was.     Martin,  7  (3  Murph.),  533. 

An  indictment  which  alleges  that  defendants  did  follow  and  pursue  the  pros- 
ecutor with  sticks  and  stones  **  for  the  purpose  of  assaulting  and  beating  him, " 
to  the  terror  of  the  prosecutor  and  the  good  citizens  of  the  state  then  and  there 
residing,  sufl&ciently  charges  a  riot,  since  it  is  not  necessary  to  constitute  a 
riot  that  the  facts  charged  should  amount  to  a  distinct  and  substantive  indict- 
able offence,  but  it  is  sufficient  that  the  facts  charged  would  constitute  an 
attempt  to  commit  an  act  of  violence,  which  if  completed  would  be  an  indict- 
able offence.     York,  70-66. 

An  indictment  for  a  riot  must  charge  facts  which  show  a  breach  of  the  peace 
or  acts  directly  tending  to  it,  and  not  a  mere  civil  trespass;  hence  an  indict- 
ment for  riotously  assembling  in  front  of  the  prosecutor's  house  and  making 
a  great  noise  and  disturbance,  which  fails  to  allege  that  the  prosecutor  or  any 
member  of  his  family  was  in  the  hpuse  or  present  at  the  time,  is  fatally  defec- 
tive, and  the  defect  is  not  supplied  by  a  conclusion  that  such  acts  were  *'to  the 
great  damage  and  terror  *'  of  the  prosecutor  and  his  wife,  since  a  conclusion 
cannot  make  an  averment.     Hathcock,  29  (7  Ired.),  52. 

Variance. — An  indictment  for  a  riot  is  not  supported  by  proof  that  defend- 
ants assembled  in  consequence  of  having  been  summoned  by  an  officer  to  aid 
him  in  executing  a  state's  warrant  issued  against  the  prosecutor,  and  that  the 
riotous  acts  were  committed  after  so  assembling,  since  the  indictment  must 
always  aver,  and  the  evidence  prove,  that  the  defendants  unlawfully  assembled. 
Stale  up,  23  (I  Ired.),  30. 

An  indictment  charging  a  riot  and  forcible  trespass  to  the  land  of  one,  is  not 
supported  by  proof  that  the  land  belonged  to  him,  but  was  then  in  possession 
of  another  as  his  tenant.     Wilson,  23  (i  Ired.),  32. 

Svidence. — Parol  evidence  of  the  prosecutor's  possession  is  sufficient.  Wil- 
son, 23  (i  Ired.),  32. 

Procession— -celebration. — "Defendant  and  others  assembled  in  a  certain  town 
to  celebrate  the  emancipation  proclamation,  and  with  two  drums  and  fifes 
marched  up  and  down  the  streets  for  two  or  three  hours.  Some  were  mounted, 
but  being  told  to  dismount  they  got  down  and  hitched  their  horses.  When 
told  by  the  mayor  to  desist  they  at  first  refused,  but  being  notified  by  the  con- 
stable to  stop,  the  defendant  Hughes,  with  the  procession  beating  the  drum, 
went  to  the  mayor's  office  to  make  up  a  case  to  be  tried  before  a  magistrate  to 
test  the  mayor's  right  to  forbid  the  procession.    There  were  no  arms  in  the 
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crowd  except  sabres  used  by  the  officers;  no  violence  in  word  or  deed  was 
o£fered  to  any  citizen;  some  of  the  citizens  were  disturbed  by  the  noise  of  the 
drams,  and  some  of  the  persons  were  drinking;  the  streets  were  obstructed 
from  time  to  time  during  the  interval,  and  one  horse  hitched  in  a  lot  broke 
loose'':  Held,  that  defendants  were  not  guilty^  of  creating  a  riot,  since  the 
assembly  was  not  unlawful.     Hughes,  72-25. 
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Sec.  553  (2014).  WhtU  »haU  be  ptUdic  roads  and  ferries;  their 
supervision  given  to  justices  of  the  peace;  how  roads  and 
ferries  discontinued.  B.  C,  c.  101.  1808,  c.  20.  1868-^0, 
c.185.    1879,  c.  82. 

All  roads  and  ferries  that  have  been  laid  out  or  appointed  by 
virtue  of  any  act  of  assembly,  or  any  order  of  court,  are  hereby 
declared  to  be  public  roads  and  ferries;  and  the  justices  of  the 
peace  in  each  township  shall  have  the  supervision  and  control 
of  the  public  roads  in  their  respective  townships.  They  shall, 
with  respect  to  this  work,  constitute  and  be  styled  the  **Board 
of  Supervisors  of  Public  Roads"  of  such  township,  and  under 
that  name,  for  the  purpose  aforesaid,  they  are  hereby  incor- 
porated the  **Board  of  Supervisors  of  Public  Roads,"  and  the 
board  of  county  commissioners,  as  hereafter  in  this  chapter  set 
forth,  shall  have  full  powerand  authority  within  their  respective 
counties  to  appoint  and  settle  ferries;  to  order  the  laying  out  of 
public  roads  where  necessary;  to  appoint  where  bridges  shall  be 
made;  to  discontinue  such  roads  and  ferries  as  shall  be  found 
useless;  and  to  alter  roads  so  as  to  make  them  more  useful:  Pro- 
mdedy  that  it  shall  be  the  duty  of  the  county  commissioners  to 
have  all  roads  laid  out  and  constructed  that  have  been  hereto- 
fore or  may  hereafter  be  ordered  as  public  roads,  before  the 
duties  of  the  supervisors  as  to  such  roads  shall  obtain,  and  that 
the  county  commissioners  are  hereby  vested  with  all  the  powers 
that  the  supervisors  now  have  for  having  such  roads  constructed 
and  received. 
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8ee^  564  (2017 )•  Who  liable  to  work  on  roads;  time  compelled 
to  work.    1879 f  c.  82,  8.  4.    1880,  c.  SO,  s.  2. 

All  able-bodied  male  persons  between  the  ages  of  eighteen 
years  and  forty-five  years  shall  be  required  under  the  provisions 
of  this  chapter  to  work  on  the  public  roads,  except  the  members 
of  the  board  of  supervisors  of  public  roads,  but  no  person  shall 
be  compelled  to  work  more  than  six  days  in  any  year,  except  in 
case  of  damage  resulting  from  a  storm:  Provided^  that  ten  days 
instead  of  six  days  be  the  limit  as  to  the  counties  west  of  the 
Blue  Ridge. 

8ec.  558  (2058 J.  License  to  erect  gates  across  highways,  how 
obtained;  misdemeanor*  to  leave  open  or  injure  gates.  JR.  C, 
c.  101,  s.  39.    1834,  c.  10,  ss.  2,  S,  4.    1885,  c.  45. 

Any  person  desiring  to  erect  a  gate  across  a  public  road  may 
file  his  petition  before  the  board  of  supervisors  of  the  township 
where  the  road  lies;  whereupon,  publication  shall  be  made  at 
the  court-house  until  the  next  succeeding  meeting,  of  such 
application,  specifying  the  road,  the  place  for  the  gate  and  the 
name  of  the  petitioner;  and  all  persons  interested  in  the  con- 
venient traveling  or  transportation  on  such  road,  shall  have  leave 
to  appear  and  defend,  demur,  or  plead  to  said  petition;  and  if, 
at  that  meeting,  it  shall  appear  that  such  publication  has  been 
made,  the  supervisors  may,  at  their  discretion,  authorize  the 
petitioner,  at  his  cost,  to  erect  a  gate  as  prayed  for.  And  if  any 
person  shall  leave  open,  break  down  or  otherwise  injure  such 
gates,  he  shall  forfeit  and  pay  for  every  such  offence  ten  dollars 
to  the  person  erecting  the  same  or  his  assigns  of  the  land,  and 
if  the  offence  shall  be  maliciously  done,  he  shall  be  guilty  of  a 
misdemeanor. 

Sec.  559  (1054).  Hightvays  and  public  roads,  overseer  of,  neg^ 
lecting  his  duty.  JR.  C,  c.  34^  s.  39.  1786,  c.  256,  s.  4.  1889, 
c.  504. 

Every  overseer  of  a  road,  who  shall  wilfully  neglect  any  of 
the  duties  imposed  on  him  by  law,  shall  be  guilty  of  a  misde- 
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meaner,  and  the  punishment  for  every  such  oflFence  shall  not 
exceed  a  fine  of  fifty  dollars  or  imprisonment  for  thirty  days. 

Indictment. — An  indictment  under  a  private  statute  against  the  president  and 
directors  of  a  turnpike  company  for  failure  to  keep  the  r^ad  in  repair,  is 
fataUy  defective  if  it  fail  to  aver  the  particular  duty  or  duties  alleged  to  have 
been  omitted.    McDowell,  84-798. 

An  indictment  under  this  section  which  fails  to  allege  that  defendant  ''wil- 
fully neglected"  his  duty,  is  fatally  defective,  and  can  not  be  upheld  under 
i  2022.    Miller,  100-543. 

Bad  weather  as  an  excuse. — If  the  weather  is  so  bad  as  to  prevent  an  overseer 
from  working  on  the  road,  or  to  render  unavailing  any  work  he  might  do,  he 
ought  to  be  excused.     Small,  33  (11  I  red.),  571. 

Appointment  of  overseer  not  sniBcient. — Where  a  charter  has  been  granted  for 
a  turnpike  road  and  the  road  opened,  the  county  court  has  no  right  to  convert 
it  into  a  public  road  unless  the  charter  has  been  duly  surrendered,  or  unless 
from  a  non-user  for  twenty  years  a  dedication  to  the  public  may  be  presumed; 
and  even  then  the  road  can  only  be  made  a  public  road  in  the  manner  pre- 
scribed by  the  legislature;  the  mere  appointment  of  an  overseer  is  not  suffi- 
cient for  that  purpose.     Nash,  J.,  dissenting,    Johnson,  33  (n  Ired.),  647. 

Evidence. — An  order  issued  by  the  board  of  township  trustees  appointing  a 
person  overseer  is  proper  evidence  of  such  appointment     Cauble,  70-62. 

On  indictthent  of  an  overseer  for  failure  to  keep  his  road  in  repair,  parol 
evidence  that  he  professed  to  be  overseer  and  acted  as  such  is  competent,  and 
it  is  not  necessary  to  show  his  appointment  by  the  record.     Long,  76-254. 

Sec,  MO  (2019).  When  overseer  to  summon  hands  to  work 
roads;  notice;  duty  vf  persons  sumtnoned;  proviso.  1879* 
c.  82,  s.  5.     1880,  c.  30^  s.  3. 

The  overseer  of  the  road  shall,  as  often  as  the  road  shall 
require,  subject  to  the  limitation  in  the  preceding  section  sum- 
mon the  hands  of  his  section  to  work  on  the  road,  but  the  said 
hands  shall  not  be  required  to  work  continuously  for  a  longer 
time  at  any  one  time  than  two  days,  and  at  least  fifteen  days 
shall  intervene  between  workings,  except  in  case  of  special  dam- 
age to  the  road,  resulting  from  a  storm.  The  notice  shall  be  at 
least  three  days  before  the  day  named  for  the  work,  and  shall 
state  the  hour  and  the  place  for  the  meeting  of  the  hands,  and 
what  implement  the  hand  shall  bring  with  him.  Every  person 
liable  to  work  on  the  road  who  has  been  so  summoned  shall  appear 


ROADS.  445 

at  the  time  and  place  named,  and  with  the  implement  directed, 
and  shall  work  on  the  road  under  the  direction  of  the  over- 
seer until  discharged  by  him:  Provided^  that  no  hand  shall 
be  required  to  work  for  a  less  time  than  seven  hours  nor  a  longer 
time  than  ten  hours  in  any  one  day.  Any  person  summoned  as 
aforesaid  who  shall,  by  twelve  o'clock  of  the  day  preceding  the 
one  appointed  for  work  on  the  road,  pay  to  the  overseer  the  sum 
of  one  dollar  shall  be  relieved  from  working  on  the  road  for  one 
day.  The  money  thus  collected  by  the  overseer  shall  be  by  him 
applied  on  the  working  and  repairing  of  the  road:  Provided 
further y  that  any  person  who  shall  furnish  one  able-bodied  hand 
as  a  substitute,  with  the  implement  directed,  shall  be  held  to 
have  complied  with  this  chapter. 

Hec.  561  (2020).  Failure  to  attend  and  work  misdemeanor; 
fine  and  costs.  JB.  C,  c.  101,  s.  11.  1817,  c.  936,  s.  2.  1825, 
€.  1287.    1879,  c.  82,  s.  0.    1885,  c.  392. 

Any  person  liable  to  work  on  the  road  who  shall  fail  to  attend 
and  work  as  hereinbefore  provided  when  summoned  so  to  do, 
unless  he  shall  have  paid  the  one  dollar  as  aforesaid,  shall  be 
guilty  of  a  misdemeanor,  and  fined  not  less  than  two  dollars  nor 
more  than  five  dollars,  or  imprisoned  not  exceeding  five  days, 
and  if  any  defendant  shall  be  unable  to  discharge  the  judgment 
and  costs  that  may  be  recovered  against  him,  the  costs  shall  be 
paid  by  the  county. 

Who  liable  to  work. — Section  hands  working  on  our  railroads  at  regular  wages 
are  not  thereby  excused  from  working  our  public  roads.     Cauble,  70-62. 

A  road  hand  cannot  excuse  himself  from  aiding  to  repair  a  bridge  over  a 
ditch  across  the  road  on  the  ground  that  it  is  the  duty  of  the  person  who  cut 
the  ditch  to  make  a  bridge  over  it  and  keep  it  in  repair.    James,  75-393. 

Warrant. — A  warrant  for  failure  to  work  the  roads  which  fails  to  allege  that 
defendant  had  been  duly  assigned  and  was  liable  to  work  that  particular  road, 
and  had  been  properly  summoned,  is  fatally  defective.     Smith,  98-747. 

Where  the  warrant  simply  charges  that  defendant  "  wilfully  refused  to  attend 
and  work  on  the  public  road  after  being  lawfully  warned  "  without  negativ- 
ing the  payment  of  one  dollar,  the  judgment  must  be  arrested.    Neal,  109 — . 

A  warrant  for  failure  to  work  a  public  road  is  fatally  defective  if  it  fails  to 
conclude  ** against  the  form  of  the  statute."    Luther,  77-492. 


446  ROADS. 

A  warrant  for  failure  to  work  the  road  is  fatally  defective  when  it  fails  to 
state  in  what  county  the  offence  was  committed,  that  the  person  summoning 
defendant  was  the  overseer,  that  defendant  was  liable  to  work  on  the  public 
road  and  had  been  assigned  to  that  one,  and  that  does  not  negative  the  pay- 
ment of  one  dollar  in  lieu  of  services.     Pool,  106-698. 

Corporations— turnpike  company. — A  plea  of  not  guilty  to  an  indictment  against 
a  corporation,  is  an  admission  of  its  corporate  existence  by  the  name  specified. 
W.  N.  C.  R.  R.  Co.,  95-602. 

The  existence  of  a  corporation  may  be  shown  by  proof  that  it  has  officers, 
exercises  corporate  functions,  and  holds  itself  out  to  the  world  as  such.    lb. 

The  officers  of  a  duly  incorporated  turnpike  company  cannot  relieve  them- 
selves of  the  duties  and  liabilities  to  the  public  by  an  attempted  surrender  of 
their  franchises  to  the  board  of  county  commissioners.  Such  surrender  must 
be  made  to  the  state  in  some  authorized  way,  nor  will  an  abandonment  by  the 
corporation  of  its  franchises  work  a  discontinuance  of  the  highway.     lb. 

Sec.  562  (1717)*  ^o  railroad,  plank  roadt  etc,  to  be  established, 
but  by  law;  penalty  and  misdetneanor  therefor.  R.  Cf  c.  S  i, 
s.  37.    1874''o,  c.  83. 

If  any  person  or  corporation,  not  being  expressly  authorized 
thereto,  shall  make  or  establish  any  canal,  turnpike,  tramroad, 
railroad  or  plank  road,  with  the  intent  that  the  same  shall  be 
used  to  transport  passengers  other  than  such  persons,  or  the 
members  of  such  corporation ;  or  to  transport  any  productions, 
fabrics  or  manufactures  other  than  their  own,  the  person  or 
corporation  so  offending,  and  using  the  same  for  any  such  pur- 
pose, shall  forfeit  and  pay  fifty  dollars  for  every  person  and 
article  of  produce  so  transported;  and  shall,  moreover,  be  guilty 
of  a  misdemeanor,  they  and  all  persons  aiding  therein,  and  shall 
be  indicted  therefor  in  the  superior  or  criminal  court. 

Sec.  503  (2021).  Overseers  to  report  to  board  of  supervisors; 
report  to  be  verified;  warrant  to  issue  against  road  hantl 
failing  to  perform  duty.    1870,  c.  82,  s.  7.    1880,  c.  30,  s.  4. 

Every  overseer  shall  at  each  and  every  meeting  of  the  board 
of  supervisors  of  his  township  make  report  to  them  of  the 
present  condition  of  his  road,  of  the  number  of  days  worked  on 
his  section  since  last  meeting,  of  the  number  of  hands  who 
attended  and  worked  each  day,  of  the  number  and  names  of 
hands  who  failed  to  attend  and  work;  whether  or  not  they  were 
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legally  summoned,  and  whether  or  not  they  paid  the  one  dollar 
as  provided.  The  said  overseer  shall  before  some  person  author- 
ized to  administer  an  oath,  make  written  affidavit  that  the  report 
is  true  and  correct.  Upon  this  report  sworn  to  as  aforesaid,  if 
it  shall  appear  that  any  of  the  hands,  after  being  legally  sum- 
moned, have  failed  to  attend  and  work  on  said  road,  and  that 
they  did  not  pay  the  one  dollar,  then  it  shall  be  the  duty  of  the 
said  supervisors,  or  any  one  of  them,  to  issue  a  warrant  for 
the  arrest  of  any  such  hand,  and  shall  put  him  upon  trial  for 
the  offence:  Provided^  that  nothing  herein  contained  shall  pre- 
vent the  overseer  of  the  road  from  prosecuting  at  any  time  after 
the  offence  has  been  committed,  any  hand  for  failure  to  work  on 
the  road,  and  such  cases  of  prosecution  shall  be  stated  in  his 
report  to  the  board  of  supervisors,  that  they  may  not  prefer 
another  prosecution  for  the  same  offence. 

Sec.  564:  (20H5)*    Obstruction   of  road,  etc,   a   tnisdetneatioi'. 
1872-\3,  c.  189,  ft.  a.    1883,  c.  383. 

If  any  person  shall  wilfully  alter,  change  or  obstruct  any  high- 
way, cartway,  mill  road  or  road  leading  to  and  from  any  church 
or  other  place  of  public  worship,  whether  the  right-of-way 
thereto  be  secured  in  the  manner  herein  provided  for  or  by  pur- 
chase, donation  or  otherwise,  such  person  shall  be  guilty  of  a 
misdemeanor,  and  fined  or  imprisoned,  or  both. 

Any  person  who  shall  hinder  or  in  any  manner  interfere  with 
the  making  of  any  road  or  cartway  laid  off  according  to  this 
chapter  shall  be  guilty  of  a  misdemeanor,  and  punished  by  fine 
or  imprisonment,  or  both,  at  the  discretion  of  the  court. 

w 

Indictment. — An  indictment  for  obstructing  '*a  certain  public  road  and  com- 
mon highway"  in  the  county,  without  specifying  its  particular  location  and 
terminal  points  more  particularly,  is  fatally  defective.     Grumpier,  88-647. 

Where  an  indictment  against  a  railroad  company  charges  that  the  company 
obstructed  a  public  road  **by  placing  in  and  across  it  certain  plank,''  and  the 
proof  is  that  a  dangerous  hole  in  the  crossing  was  occasioned  by  the  slipping 
down  of  a  plank  used  to  raise  the  highway  to  a  level  with  the  railroad  and  was 
permitted  to  remain  for  a  week  or  two,  the  variance  is  fatal.  Roanoke  Rail- 
road and  Lumber  Co.,  109 — . 
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Where  the  indictment  is  for  obstructing  a  "public  highway"  and  the  proof 
is  that  it  was  a  '* private  cartway,"  the  variance  is  fatal.     Purify,  86-68r. 

Presumption  of  grant  from  20  years'  user. — The  owner  of  land  over  which  a 
road  runs,  which  has  been  used  by  the  public  for  twenty  years,  is  indictable 
for  keeping  up  a  fence  across  the  road  though  he  did  not  originally  erect  it. 
Hunter,  27  (5  Ired.),  369. 

Where  the  owner  appropriates  land  for  a  public  highway  much  less  time 
than  twenty  years  will  suffice  to  make  it  a  public  road,  for  it  is  rather  the 
intention  of  the  owner  than  the  length  of  the  user  which  must  determine  the 
fact  of  dedication.     Marble,  26  (4  Ired.),  318. 

Qate  across  road. — The  use  of  a  gate  across  a  public  road  for  ten  years  will  not 
authorize  the  presumption  of  a  grant  for  its  erection.   Marble,  26  (4  Ired.),  318, 

User  must  be  adverse. — ^The  user  of  the  road  by  the  public  must  be  adversary 
and  of  right,  otherwise  it  is  no  crime  to  obstruct  it.     Stewart,  91-566. 

Public  square  and  common  highway. — An  indictment  which  charges  the  obstruc- 
tion of  **a  certain  public  square  and  common  public  highway  there  situate," 
giving  the  location  and  bounds  of  the  square,  and  alleging  that  citizens  of  the 
state  have  long  been  accustomed  to  pass  and  repass  across  the  same,  and  that 
defendant  obstructed  the  same  by  "digging  holes  in,  and  erecting  a  line  of 
posts  in,  upon  and  across  said  public  square  and  common  public  highway,*'  is 
not  fatally  defective  for  redundancy  as  charging  a  nuisance  in  obstructing  a 
public  common  and  an  obstruction  to  a  public  highway,  since  a  public  square 
around  a  court-house  is  a  public  highway.     Eastman,  109 — . 

A  public  square  used  by  the  public  as  a  means  of  access  to  the  court-house 
and  other  public  buildings,  is  substantially  a  public  highway.     Long,  94-896. 

Where  defendant  and  those  under  whom  he  claims  has  been  in  open  and 
adverse  possession  of  a  part  of  a  public  square  in  a  town,  covered  by  his  store, 
for  twenty  years  prior  to  the  indictment,  such  non-user  extinguishes  the  pub- 
lic easement,  and  defendant  cannot  be  convicted.     lb. 

Driving  on  sidewalk. — One  who  wilfully  drives  his  team  along  a  sidewalk  in  a 
town,  in  violation  of  a  town  ordinance,  cannot  excuse  himself  on  the  ground 
that  the  condition  of  the  street  was  such  at  that  place  that  his  team  could  not 
pull  the  load  without  going  on  the  sidewalk,  and  that  there  was  no  other  pos- 
sible way  by  which  he  could  haul  his  load  to  tlie  depot,  especially  when  he 
knew  of  the  condition  of  the  street  before  he  started,  and  there  is  no  evidence 
that  he  was  in  danger  of  injury  to  body  or  health  which  could  not  be  averted 
except  by  driving  on  the  sidewalk.     Brown,  109 — . 

Railroad  companies. — A  railroad  company  is  guilty  of  obstructing  a  public 
highway  if  it  permits  its  engines  and  cars  to  remain  thereon  longer  than  is 
reasonably  necessary  for  their  safe-crossing.    W.  N.  C.  R.  R.  Co.,  95-602. 

Irregularities  in  establishing  road. — A  road  laid  off  by  commissioners  under  an 
order  of  a  board  of  township  trustees,  who  appoints  an  overseer  of  the  same. 
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is  a  public  highway,  and  one  indicted  for  obstructing  such  highway  cannot 
justify  by  showing  irregularities  in  the  proceeding  to  establish  it.  Distin- 
guishing State  V.  Spainhour,  2  Dev.  &  Bat,  547.     Davis,  68-297. 

On  indictment  fm*  obstructing  a  public  road,  the  fact  that  the  petition  for  its 
establishment  was  addressed  to  the  board  of  supervisors,  though  the  road  was 
laid  oflF  by  the  board  of  commissioners,  does  not  render  the  proceedings  void. 
Smith,  100-550. 

Overseer  and  hands  not  necessary. — A  request  for  an  instruction  that  to  "con- 
stitute a  public  highway  it  must  be  a  public  charge,  and  must  of  necessity 
have  an  overseer  and  hands  to  work  it,*'  is  properly  denied,  since  such  facts 
are  simply  the  incidents  of  a  public  highway.     Smith,  100-550. 

Public  road  de  fletcto  sufflcient. — A  person  may  be  convicted  for  obstructing  a 
road  which  has  been  established  by  an  erroneous  judgment;  it  is  enough  that 
the  way  obstructed  is  a  public  road  de  facto.     Spainhour,  19  (2  D.  &  B.),  547. 

Payment  of  damages  not  necessary  befbre  indictment.  —  When  defendant  is 
appointed  overseer  of  a  public  road  regularly  established,  but  fails  to  open 
the  road,  but  his  successor  does  open  it,  and  in  so  doing  removes  the  fences 
which  crosses  it  on  defendant's  premises,  and  defendant  replaces  these  fences, 
thereby  obstructing  the  road,  he  is  guilty,  though  the  damages  assessed  to 
defendant  had  not  been  paid,  since  it  is  not  essential  that  actual  payment 
must  precede  the  act  of  taking  of  private,  property  for  public  uses.  Mclver, 
88-686. 

Procession. — Members  of  a  procession  celebrating  any  particular  day  or 
event  are  not  indictable  for  obstructing  the  streets  of  a  town,  if  the  proces- 
sion is  lawful  and  the  streets  are  not  obstructed  more  than  is  ordinarily  the 
case  under  such  circumstances.     Hughes,  72-25. 

Vendee  of  land  over  which  road  runs  not  indictable,  when. — Where  the  proprietor 
of  land  through  which  a  road  passes  and  across  which  he  has  unlawfully 
erected  a  gate,  sells  the  land  to  another  who  never  actually  enters  into  the 
land  but  leases  it  to  others  who  keep  up  the  gate,  the  vendee  is  not  indictable 
for  a  continuance  of  the  obstruction,  but  those  who  keep  it  up  are,  or  the  per- 
son who  first  erected  it  may  be  indicted.     PoUok,  26  (4  Ired.),  303. 

Sec.  565  (2022).  Overseers  to  report  all  moneys  collected  to  supers 
visors;  failure  to  flischarge  duties,  inisdemeanor ;  duty  of 
chairman  of  board  of  supervisors.    1870,  c,  82,  «.  8, 

The  said  overseers  shall  at  the  meeting  of  the  supervisors  in 
February  make  a  report  of  all  moneys  collected  by  them  from 
parties  excused  from  work  on  the  road  for  the  preceding  year, 
with  a  statement  as  to  how  the  same  was  expended.  If  any 
overseer  shall  fail  to  discharge  any  one  of  the  duties  imposed  by 
29 
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this  chapter  he  shall  be  guilty  of  a  misdemeanor,  and  on  con- 
viction shall  be  fined  seven  dollars,  and  in  de£aiult  of  payment 
of  fine  and  cost  be  imprisoned  not  exceeding  five  days.  In  case 
of  failure  of  any  overseer  to  make  any  report  to  the  board  of 
supervisors  of  public  roads  of  his  township,  as  provided  in  this 
chapter,  it  shall  be  the  duty  of  the  chairman  of  such  board  im- 
mediately upon  such  failure  to  make  a  sworn  statement  of  the 
fact  before  some  justice  of  the  peace  of  an  adjoining  township, 
who  shall  immediately  issue  his  warrant  for  the  arrest  of  the 
said  overseer,  and  proceed  to  try  him  for  the  offence. 

OrerMer  fkUiag  to  ksep  hi*  road  ui  ropair. — An  indictment  against  a  road  over- 
seer for  failure  to  keep  his  road  in  proper  repair,  which  does  not  charge  that 
he  ''wilfuUy  neglected"  to  repair  his  road,  cannot  be  supported  under  this  sec- 
tion. The  clause  providing  that  "if  any  overseer  shall  fail  to  discharge  any 
of  the  duties  imposed  by  this  chapter  he  shall  be  guilty  of  a  misdemeanor," 
has  reference  to  the  discharge  by  overseers  of  the  particular  and  numerous 
duties  prescribed  in  that  chapter  of  The  Code,  and  such  chapter  does  not  pre> 
scribe  particularly  that  overseers  shall  keep  their  roads  in  proper  repair.  Mil- 
ler, 100-543. 

8ec0  5UG  (2024)0  Board  of  supervisors  to  report  to  superior 
court;  clerk  to  deliver  report  to  foretnan  of  grand  jury;  tniS' 
demeanor;  punishfnent.    1879,  c,  82,  ^.  10. 

The  board  of  supervisors  shall  annually  make  report  to  the 
first  term  of  the  superior  court  of  their  county  after  the  first 
Monday  in  August  of  the  condition  of  the  roads  of  their  town- 
ship, and  if  the  meetings  provided  for  in  this  chapter  have  been 
held  by  said  board,  the  judge  holding  such  terra  of  the  superior 
court  shall  after  his  charge  to  the  grand  jury  and  before  they 
shall  retire  to  their  room  call  upon  the  clerk  of  the  court  for  such 
reports,  and  they  shall  then  and  there  be  delivered  to  the  fore- 
man of  the  grand  juiy;  and  if  any  board  of  supervisors  shall 
fail  to  make  said  report  or  to  discharge  any  other  duty  imposed 
by  this  chapter,  they  shall  be  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  fined  or  imprisoned,  or  both,  in  the 
discretion  of  the  court,  and  the  indictment  may  be  either  against 
the  board  of  supervisors,  or  against  the  individuals  composing 
it  as  justices  of  the  peace. 


ROADS.  451 

See*  56  7  (2030)  •  Sign-posts  at  forks  of  roads  to  be  set  up  by  over- 
seers; penalty  for  neglect,  R.  C,  c.  101,  s.  18.  1784,  c.  227 » 
S.11.    1812,  c,  846. 

Overseers  shall  cause  to  beset  up,  at  the  forks  of  their  respect- 
ive roads,  a  post  or  posts,  with  arms  pointing  the  way  of  each 
road,  with  plain  and  durable  directions  to  the  most  public  places 
to  which  they  lead,  and  with  the  number  of  miles  from  that 
place  as  near  as  can  be  computed;  and  every  overseer  who  shall, 
for  ten  days  after  notice  of  his  appointment,  neglect  to  do  so  and 
to  keep  the  same  in  repair,  shall  forfeit  and  pay  for  every  such 
neglect  ten  dollars. 

Sec,  568  (2031).  On  persons  removing  or  defacing  posts  or  mile- 
marks.    R.C.fC.101,s.l9.  1784,  c.  227s s.  11.   1812, c.  846. 

Any  person,  who  shall  wantonly'  remove,  knock  down,  or 
deface  the  said  posts,  arms,  or  any  mile-mark,  shall,  for  every 
such  oflFence,  forfeit  and  pay  to  the  state  ten  dollars,  and  be  guilty 
of  a  misdemeanor. 

See.  569  (2054).  Railroad  coinpanies^  etc,,  to  keep  bridges  over 
county  roads;  penalty  for  failure.  R.  C,  c.  101,  s.  35.  1838, 
c.  5,  ss.  1,  2,  3,  4. 

Railroad,  plank  road  and  turnpike  companies,  each,  shall 
keep  up,  at  their  own  expense,  all  bridges  on  or  over  county,  or 
incorporated  roads,  which  they  Jiave  severally  made  it  necessary 
to  be  built,  in  establishing  their  respective  roads;  and  on  failure 
to  do  so,  shall  be  guilty  of  a  misdemeanor,  and  fined ;  and  exe- 
cution may  issue  for  fine  and  costs;  and  shall  forfeit  and  pay 
twenty-five  dollars  to  any  person  who  may  sue  for  the  same. 

Sec.  570  (2057 )•  May  be  changed  or  discontinued  and  gates  or 
bars  erected,  etc.;  penaUy  for  injuring  them,  R.  C,  c.  101, 
s.  38.   1798,  c.  508,  ss.  1,  2,  3.    1834  c.  16,  s.  1.  1887,  c  266. 

Cartways,  laid  off  according  to  the  provisions  of  this  chap- 
ter, may  be  changed  or  discontinued  upon  application  by  any 
person  concerned,  under  the  same  rules  of  proceeding  as  they 
may  be  first  laid  off,  and  upon  such  terms  as  to  the  board  of 
supervisors  shall  seem  equitable  and  just.     And  any   person 
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through  whose  land  a  cartway  may  pass,  may  erect  and  keep  in 
good  repair  convenient  gates  across  the  same;  and  if  any  person 
shall  leave  open,  break  down,  or  otherwise  injure  such  gates  or 
bars,  he  shall  forfeit  and  pay,  for  every  such  offence,  ten  dollars 
to  the  person  erecting  the  same  or  his  assigns  of  the  land;  and 
if  the  offence  shall  be  maliciously  done,  he  shall  be  guilty  of  a 
misdemeanor. 

Sec.  571*    High  tvater  niarhs,  duty  o/'  overseers   to  establish. 
1889,  c.  517. 

It  shall  be  the  duty  of  the  overseers  of  roads  to  establish  high 
water  marks  or  signals  on  both  sides  of  any  river,  creek  or  stream 
which  is  used  as  a  ford  for  a  public  highway,  and  to  perma- 
nently fix  the  same. 

Any  overseer  failing  to  carry  out  the  provisions  of  this  act 
shall  be  guilty  of  a  misdemeanor. 
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Sec.  572  (3705)*    Hides  for  construing  statutes*    R,  C»,  c.  108, 
s.  2. 

In  the  construction  of  all  statutes,  the  following  rules  shall 
be  observed,  unless  such  construction  would  be  inconsistent 
with  the  manifest  intent  of  the  general  assembly,  or  repugnant 
to  the  context  of  the  same  statute,  that  is  to  say: 

(i)  Singular  and  plural  number,  masculine  gender,  etc. 

Every  word,  importing  the  singular  number  only,  may  extend 
and  be  applied  to  several  persons  or  things,  as  well  as  to  one 
person  or  thing;  and  every  word  importing  the  plural  number 
only,  may  extend  and  be  applied  to  one  person  or  thing,  as  well 
as  to  several  persons  or  things;  and  every  word  importing  the 
masculine  gender  only,  may  extend  and  be  applied  to  females 
as  well  as  to  males; 


RULES  FOR  CONSTRUING  STATUTES.        453 

(2)  Authority  of  public  officers,    etc.,    exercised  by 

majorities,  unless,  etc. 

All  words  purporting  to  give  a  joint  authority  to  three  or 
more  public  officers  or  other  persons,  shall  be  construed  as 
giving  such  authority  to  a  majority  of  such  oflScers  or  other 
persons,  unless  it  shall  be  otherwise  expressly  declared  in  the 
law  giving  the  authority; 

(3)  ** Month''  and  **year.'* 

The  word  '* month"  shall  be  construed  to  mean  a  calendar 
month,  unless  otherwise  expressed;  and  the  word  **year"  a 
calendar  year,  unless  otherwise  expressed;  and  the  word  **year" 
alone  shall  be  equivalent  to  the  expression  *'year  of  our  lyord"; 

(4)  Leap-year,  how  counted.     R.    C,   c.    31,  s.   108.     21 

Hen.  III. 

In  every  leap-year,  the  increasing  day  and  the  day  before,  in 
all  legal  iJroceedings  shall  be  counted  as  one  day; 

(5)  **Oath"  and  *' sworn.'' 

The  word  *  *  oath  * '  shall  be  construed  to  include  *  *  affirmation, '  * 
in  all  cases,  where  by  law  an  affirmation  may  be  substituted  for 
an  oath,  and  in  like  cases  the  word  ** sworn"  shall  be  construed 
to  include  the  word  ** affirm"; 

(6)  *' Person"  and  ** property." 

The  word  *' person"  may  extend  and  be  applied  to  bodies 
politic  and  corporate,  as  well  as  to  individuals.  The  words 
"real  property"  shall  be  coextensive  with  lands,  tenements  and 
hereditaments.  The  words  ** personal  property"  shall  include 
moneys,  goods,  chattels,  choses  in  action  and  evidences  of  debt, 
including  all  things  capable  of  ownership,  not  descending  to 
the  heirs  at  law.  The  word  **  property  "  shall  include  all  prop- 
erty, both  real  and  personal; 
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(7)  " Preceding ''  and  ** following." 

The  words  ** preceding"  and  ** following,"  when  used  by 
way  of  reference  to  any  section  of  The  Code,  shall  be  construed 
to  mean  the  section  next  preceding  or  next  following  that  in 
which  such  reference  is  made;  unless  when  some  other  section 
is  expressly  designated  in  such  reference; 

(8)  **Seal." 

In  all  cases  in  which  the  seal  of  any  court  or  public  office 
shall  be  required  by  law  to  be  affixed  to  any  paper  issuing  from 
such  court  or  office,  the  word  '*seal"  shall  be  construed  to  include 
an  impression  of  such  official  seal,  made  upon  the  paper  alone, 
as  well  as  an  impression  made  by  means  of  a  wafer  or  of  wax 
affixed  thereto; 

* 

(9)  *'WlI.L." 

The  term  **will"  shall  be  construed  to  include  codicils  as  well 
as  wills; 

(10)  ''Written"  and  ** in  writing. " 

The  words  ''written"  and  "in  writing,"  may  be  construed 
to  include  printing,  engraving,  lithographing,  and  any  other 
mode  of  representing  words  and  letters:  Provided^  that  in  all 
cases  where  a  written  signature  is  required  by  law,  the  same 
shall  be  in  a  proper  handwriting,  or  in  a  proper  mark ; 

(11)  "State"  and  "United  States." 

The  word  "state"  when  applied  to  the  different  parts  of  the 
United  States,  shall  be  construed  to  extend  to  and  include  the 
District  of  Columbia  and  the  several  territories  so  called;  and  the 
words  "United  States"  shall  be  construed  to  include  the  said 
district  and  territories; 
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(12)  *' Imprisonment  for  one  month,"  how  construed. 
1879,  c-  92)  s.  4. 

The  words  **  imprisonment  for  one  month,"  wherever  used  in 
any  of  the  statutes,  shall  be  construed  to  mean  **  imprisonment 
for  thirty  days." 

Sec*  57s  (3766)»    How  parts  of  acts  amended  to  be  considered* 
1868-^9,  c.  270,  s.  22.    1870-^1,  c.  111. 

Where  a  part  of  the  statute  is  amended  it  is  not  to  be  consid- 
ered as  having  been  repealed  and  re-enacted  in  the  amended  form, 
but  the  portions  which  are  not  altered  are  to  be  considered  as 
having  been  the  law  since  their  enactment,  and  the  new  provis- 
ions as  having  been  enacted  at  the  time  of  the  amendment. 
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Sec.  57^(1 108).    Sea mefi,  enticing  from  vessels,  a  tnisdemeanor. 
1879,  e.  219,  s.  1.    1881,  c.  256,  s.  1. 

Any  person  who  shall  induce  any  seaman,  in  the  employment 
of  any  domestic  or  foreign  vessel,  in  any  of  the  ports  of  North 
Carolina,  to  leave  any  such  vessel  before  his  term  of  service 
shall  have  expired,  shall  be  guilty  of  a  misdemeanor,  and  fined 
not  exceeding  fifty  dollars,  or  imprisoned  not  exceeding  thirty 
days. 

Sec.  57s  (1109).    Seamen,  unlawful  to  secrete  or  harbor  those 
who  have  deserted.    1879,  c.  219,  s.  2.    1881,  c.  256,  s.  2. 

Any  person  who  shall  secrete  or  harbor  any  such  seaman, 
who* has  deserted  from  any  domestic  or  foreign  vessel,  knowing 
that  such  seaman  has  deserted,  shall  be  guilty  of  a  misdemeanor, 
and  be  fined  not  exceeding  fifty  dollars  or  imprisoned  not  exceed- 
ing thirty  days;  and  if  such  seaman  be  found  concealed  or 
secreted  by  any  person  on  his  premises,  such  concealment  and 
secretion  shall  be  Attm^A  prima  facie  evidence  that  such  person 
knew  that  such  seaman  was  a  deserter. 
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Warrant. — A  warrant  for  harboring  a  seaman  in  proper  form  is  not  defective 
because  the  word  *'knowing^^  is  omitted  in  the  affidavit  upon  which  it  is  based. 
Brjson,  84-780. 

Sec*  570  (1110),  Seamen f  Jantices  of  the  peace  authorized  to 
issue  search  warrants  for  those  who  Have  deserted,  1881,  c, 
25Gf  s,  3. 

If  any  credible  witness  shall  prove,  upon  oath  before  any 
justice  of  the  peace,  that  any  person  has  concealed  on  his  prem- 
ises any  seaman  who  has  deserted  from  any  such  domestic  or 
foreign  vessel,  it  shall  be  lawful  for  such  justice  to  grant  a 
search  warrant  to  be  executed  within  the  limits  of  his  county 
to  any  proper  oflScer,  authorizing  him  to  search  for  such  sea- 
man, and  to  arrest  the  person  on  whose  premises  he  may  be 
found,  and  the  person  on  whose  premises  such  seaman  shall  be 
found  shall  be  adjudged  to  pay  the  costs  of  such  search  war- 
rant, if  on  examination  it  shall  appear  that  such  seaman  was 
secreted  or  concealed  by  such  person ;  otherwise  the  costs  shall 
be  paid  by  the  party  making  the  complaint. 

Sec,  577  (1111),  Seamen f  either  party  may  appeal,  justice  to 
reduce  to  writithff  testimony  of  all  material  witnesses  and 
return  to  appellate  court;  fees  of  justice,  1881,  c,  256,  «#»• 
4,5, 

In  all  cases  arising  under  the  three  preceding  sections,  if  any 
appeal  is  prayed  by  either  party  at  the  time  of  the  trial,  it  shall 
be  granted;  but  no  appeal  shall  be  granted  by  any  justice  at  any 
time  after  the  final  hearing  of  the  case;  in  case  an  appeal  is  prayed 
at  the  trial,  it  shall  be  the  duty  of  the  justice  to  immediately  pro- 
ceed to  reduce  the  testimony  of  any  witness  whose  testimony  is 
material  to  writing  (if  such  witness  shall  be  master,  oflScer,  or  sea- 
man on  board  of  any  vessel),  in  the  presence  of  the  adverse 
party,  who  may  cross-question  such  witness,  which  testimony 
shall  be  subscribed  by  such  witness  and  returned  by  the  justice 
with  the  papers  in  the  case;  and  on  the  hearing  in  the  appellate 
court,  the  testimony  so  taken  and  reduced  to  writing  by  such 
justice  shall  be  read,  heard  and  accepted  as  the  true  and  lawful 
testimony  of  such  witness,  as  if  such  person  were  in   person 
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present  to  give  evidence.  For  reducing  such  testimony  to  writ- 
ing the  justice  shall  receive  the  same  fees  as  are  allowed  for  tak- 
ing depositions. 
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Sec.  578  (1171).    Ofttearch  warrants.  1808-^9,  c.  178,  sub  chap. 

*Sf  S.  (>o. 

If  any  credible  witness  shall  prove,  upon  oath,  before  any  jus- 
tice of  the  peace,  or  mayor  of  any  city,  or  chief  magistrate  of 
any  incorporated  town,  that  there  is  a  reasonable  cause  to  sus- 
pect that  any  person  has  in  his  possession,  or  on  his  premises, 
any  property  stolen,  or  any  false  or  counterfeit  coin  resembling, 
or  apparently  intended  to  resemble,  or  pass  for,  any  current  coin 
of  the  United  States,  or  of  any  other  state,  province  or  country, 
or  any  instrument,  tool  or  engine  whatsoever,  adapted  or  in- 
tended for  the  counterfeiting  of  any  such  coin;  or  any  false  and 
counterfeit  notes,  bills  or  bonds  of  the  United  States,  or  of  the 
State  of  North  Carolina,  or  of  any  other  state  or  country,  or  of 
any  county,  city  or  incorporated  town;  or  any  instrument,  tool 
or  engine  whatsoever,  adapted  or  intended  for  the  counterfeiting 
of  such  note,  bill  or  bond,  it  shall  be  lawful  for  such  justice, 
mayor  or  chief  magistrate  of  any  incorporated  town,  to  grant  a 
warrant,  to  be  executed  within  the  limits  of  his  county  or  of  the 
county  in  which  such  city  or  incorporated  town  is  situated,  to 
any  proper  officer,  authorizing  him  to  search  for  such  property, 
and  to  seize  the  same,  and  to  arrest  the  person  having  in  posses- 
sion, or  on  whose  premises  may  be  found,  such  stolen  property, 
counterfeit  coin,  counterfeit  notes,  bills  or  iJonds,  or  the  instru- 
ments, tools  or  engines  for  inaking  the  same,  and  to  bring  them 
before  any  magistrate  of  competent  jurisdiction,  to  be  dealt  with 
according  to  law. 

Search  warrant,  when  granted. — A  search  warrant  in  this  state  is  to  be  granted 
only  when  a  larceny  is  charged  to  have  been  committed.  McDonald,  14 
(3  Dev.).  468. 
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Before  a  search  warrant  can  be  granted  oath  most  be  made  before  the  justice 
that  a  felony  has  been  committed,  and  that  the  party  complaining  has  prob> 
able  cause  to  suspect  that  the  stolen  goods  are  in  such  a  place,  and  the  affi- 
davit should  show  his  reasons  for  the  suspicion.    McDonald,  14  (3  Dev.)*  468. 

Sec.  579  (1172).    Search  war  rani,  its  form  and  the  proceedings 
thereon.    1868 -^9,  c«  178,  sub  chap.  3,  s.  39. 

Such  search  warrant  shall  describe  the  article  to  be  searched 
for  with  reasonable  certainty,  and  by  whom  the  complaint  is 
made,  and  in  whose  possession  the  articles  to  be  searched  for  is 
supposed  to  be;  it  shall  be  made  returnable  as  other  criminal 
process  is  by  law  required  to  be,  and  the  proceedings  thereupon 
shall  be  as  is  required  in  other  cases  of  criminal  complaint. 
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Sec.  580  (1095).    Political  sociefies^  secret,  prohibited.    1868-- 
^9,  c.  267.    1870-^71,  c.  133.    1871''2,  e.  143. 

If  any  person,  for  the  purpose  of  compassing  or  furthering 
any  political  object,  or  aiding  the  success  of  any  political  party 
or  organization,  or  for  resisting  the  laws,  shall  join  or  in  any 
way  connect  or  unite  himself  with  any  oath-bound  secret  politi- 
cal or  military  organization,  society  or  association  of  whatsoever 
name  or  character,  or  shall  form  or  organize,  or  combine  and 
agree  with  any  other  person  or  persons  to  form  or  organize  any 
such  organization,  or  as  a  member  of  any  secret  political  or 
military  party  or  organization  shall  use,  or  agree  to  use,  any 
certain  signs  or  grip  or  passwords,  or  any  disguise  of  the  per- 
son or  voice,  or  any  disguise  whatsoever  for  the  advancement  of 
its  object,  and  shall  take  or  administer  any  extra-judicial  oath, 
or  any  secret  solemn  pledge,  or  any  like  secret  means,  or  if  any 
two  or  more  persons  for  the  purpose  of  compassing  or  further- 
ing any  political  object,  or  aiding  the  success  of  any  political 
party  or  organization,  or  for  circumventing  the  laws,  shall 
secretly  assemble,  combine  or  agree  together,   and  the  more 
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effectually  to  accomplish  such  purposes,  or  any  of  them,  shall 
use  any  certain  signs,  or  grips,  or  passwords,  or  any  disguise  of 
the  person  or  voice,  or  other  disguise  whatsoever;  or  shall  take 
or  administer  any  extra-judicial  oath  or  other  secret  solemn 
pledge,  or  if  any  persons  shall  band  together  and  assemble  to 
muster,  drill  or  practice  any  military  evolutions,  except  by 
virtue  of  the  authority  of  an  officer  recognized  by  law,  or  of 
an  instructor  in  institutions  or  schools  in  which  such  evolutious 
form  a  part  of  the  course  of  instruction,  or  if  any  person  shall 
knowingly  permit  any  of  the  acts  and  things  herein  forbidden 
to  be  had,  done  or  performed  on  his  premises,  or  on  any  prem- 
ises under  his  control,  or  if  any  person  being  a  member  of  any 
such  secret  political  or  military  organization,  shall  not  at  once 
abandon  the  same  and  separate  himself  entirely  therefrom,  every 
person  so  offending  shall  be  guilty  of  a  misdemeanor,  and  fined 
not  less  than  ten  nor  more  than  two  hundred  dollars,  or  be 
imprisoned,  or  both,  at  the  discretion  of  the  court 
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See.  581*    Seduction  under  promise  of  marriage.    1885,  c.  248^ 

Any  man  who  shall  seduce  an  idnocent  and  virtuous  woman 
under  promise  of  marriage,  shall  be  guilty  of  a  crime,  and  upon 
conviction  thereof  shall  be  fined  or  imprisoned  at  the  discretion 
of  the  court,  and  may  be  imprisoned  in  the  penitentiary  not 
exceeding  the  term  of  five  years:  Provided^  however^  that  the 
unsupported  testimony  of  the  woman  shall  not  be  sufficient  to 
convict:  Provided  further^  that  marriage  between  the  parties 
shall  be  a  bar  to  further  prosecution  under  this  act 

Woman  miut  be  rirtaoiu  as  weU  as  umocent. — ^The  prosecutrix  must  not  only 
be  innocent  but  virtuous^  and  this  implies  something  more  in  her  conduct  than 
mere  innocence  of  illicit  sexual  intercourse;  she  must  be  pure  and  chaste  as 
well  as  innocent,  and  if  she  willingly  surrenders  her  chastity,  prompted  by  her 
own  lustful  passions,  or  any  other  motive  than  that  produced  by  a  promise  of 
marriage,  she  is  in  pari  delicto^  and  the  mere  promise  of  marriage  would  not 
make  it  seduction.    Ferguson,  107-841. 
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Eridence. — Evidence  that  the  prosecutrix,  on  one  occasion  before  the  all^;ed 
seduction,  was  seen  to  be  intoxicated  is  inadmissible.     Garland,  95-671. 

Evidence  that  the  prosecutrix  made  statements  repugnant  to  her  testimony 
to  an  elder  in  the  church  of  which  she  was  a  member,  who  visited  her  in  his 
official  capacity  to  investigate  the  charge  of  seduction  against  his  pastor,  is 
competent.     lb. 

Parol  evidence  of  the  contents  of  a  note  written  by  the  prosecutrix  appoint- 
ing an  assignation  with  a  third  person  is  competent  for  the  purpose  of  attack- 
ing the  character  of  the  prosecutrix,  since  the  contents  of  the  note  are  purely 
collateral.     Ferguson,  107-841. 

Charge. — Defendant  asked  an  instruction  beginning:  *'IMhe  jury  believe  the 
testimony**  of  a  witness.  The  instruction  was  modified  as  follows:  **If  the  jnry 
believe  yh7W  the  testimony**  of  the  witness:  Held^  no  error.   Horton,  100-443. 

Promise  obtained  by  fraud. — The  statute  embraces  a  seduction  nnder  a  promise 
of  marriage  in  the  nature  of  a  deceit,  though  if  the  intercourse  is  by  force  the 
statute  does  not  apply.     Horton,  100-443. 

Consent. — Consent  of  the  female  to  the  illicit  intercourse  is  no  defence.  Hor- 
ton, 100-443. 

Charge— evidence. — Where  the  evidence  is  that  prosecutrix  had  a  child  which 
resembles  defendant;  that  he  admitted  a  promise  of  marriage,  but  said  he  did 
it  only  for  ''devilment,**  and  that  prosecutrix's  character  is  good,  it  is  not 
error  to  refuse  a  request  to  charge  the  jury  that  there  was  no  evidence  to  sup- 
port the  indictment.     Horton,  100-443. 

ChUd  may  be  exhibited. — Where  the  prosecutrix  has  had  a  child  which  resem- 
bles the  defendant,  the  child  may  be  exhibited  to  the  jury.     Horton,  100-443. 

The  promise. — It  is  the  seduction  under  promise  of  marriage  which  consti- 
tutes the  crime,  and  as  to  the  promise  to  marry,  it  is  not  sufficient  that  the 
prosecutrix  should  be  corroborated,  but  she  must  be  supported  by  independent 
facts  or  circumstances.     Ferguson,  107-841. 
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Sac.  582 •    Seeds f  packages  to  be  marketl.    1891,  c,  •%31* 

Any  person  or  persons  doing  business  in  this  state  who  shall 
sell  seed,  or  offer  for  sale  any  vegetable  or  garden  seed  that  are 
not  plainly  marked  upon  each  package  or  bag  containing  such 
seed,  the  year  in  which  said  seed  were  grown,  shall  be  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  not 
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yg^^  less  than  ten  dollars  or  more  than  fifty  dollars,  or  imprisoned 

asig-r  not  more  than  thirty  days  for  each  and  every  offence:  Provided^ 

ttoiffs  that  the  provisions  of  this  act  shall  not  apply  to  farmers  selling 

xs^'t  gg^j  jji  open  bulk  to  other  farmers  or  gardeners. 

Any  person  or  persons  who  shall,  with  intention  to  deceive, 

wrongly  mark  or  label,  as  to  date,  any  package  or  bag  contain- 
Z^ci  ing  garden  or  vegetable  seed  shall  be  guilty  of  a  misdemeanor, 

\v»^  and  upon  conviction  thereof  shall  be  fined  not  less  than  ten  nor 

more  than  fifty  dollars,  or  imprisoned  not  less  than  ten  nor  more 
!^  than  thirty  days. 


^' 
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Hec.  583  (2502)»    Misdemeanor  to  disturb  any  school  or  tetn^ 
I^^^  perance  society f  or  to  injure  or  t*et  fire  to  any  school  house, 

1881,  c.  200.  s.  63.    1885,  c.  140.    1889,  c.  190,  s.  35. 


Every  person  who  shall  wilfully  interrupt  or  disturb  any  pub- 
lic or  private  school,  or  temperance  society  or  organization,  or 
any  meeting  lawfully  and  peacefully  held  for  the  purpose  of  lit- 
erary and  scientific  improvement  or  for  the  discussion  of  the 
subject  of  temperance  or  question  of  moral  reform,  either  with- 
in or  without  the  place  where  such  meeting  or  school  is  held, 
or  injure  any  school  building  or  deface  any  school  furniture, 
apparatus  or  other  school  property  or  property  of  any  temper- 
ance society  or  organization,  shall  be  guilty  of  a  misdemeanor, 
and  fined  not  exceeding  fifty  dollars  or  imprisoned  not  more 
than  thirty  days.  Any  person  who  shall  wilfully  set  fire  to,  or 
procure  the  same  to  be  done,  any  school  house,  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  shall  be  punished  by 
imprisonment  in  the  penitentiary  or  county  jail,  and  may  also 
be  fined  in  the  discretion  of  the  court. 

Sec.  584  (2554).    County  treasurer  to  receive  and  disburse  school 
fund;  his  bond;  fnisdenie(inor,  &c.    1881,  c.  200,  s.  25. 

The  county  treasurer  of  each  county  shall  receive  and  dis- 
burse all  public  school  funds;  but  before  entering  upon  the  duties 
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of  his  oflSce,  he  shall  execute  a  justified  treasurer's  bond,  with 
security  in  double  the  amount  of  all  public  school  moneys 
received  by  him  or  by  his  predecessor  during  the  previous  year, 
conditioned  for  the  faithful  performance  of  his  duties  as  treasurer 
of  the  county  board  of  education,  and  for  the  payment  over  to 
his  successor  in  oflSce  of  any  balance  of  school  moneys  that  may 
be  in  his  hands  unexpended,  and  the  county  board  of  education 
may,  from  time  to  time,  if  necessary  require  him  to  strengthen 
said  bond,  and  in  default  thereof  the  members  of  the  county 
board  of  education  shall  be  guilty  of  a  misdemeanor,  and  for 
any  breach  of  said  bond,  action  shall  be  brought  by  the  county 
board  of  education. 

NoTB. — ^The  bond  is  to  be  taken  and  approved  by  the  board  of  county  com- 
missioners.    See  section  4,  chapter  199,  Laws  of  1889. 

See*  585  (2562 J*  Treasurer  failing  to  report  to  said  superin- 
tendent guilty  of  misdemeanor.  1881,  c*  200,  s.  34,  18889 
c.  121,  s.  13. 

Any  treasurer  of  a  county  board  of  education  failing  to  make 
the  reports  required  of  him  at  the  time  and  in  the  manner  pre- 
scribed shall  be  guilty  of  a  misdemeanor,  and  be  fined  not  less 
than  fifty  dollars  and  not  more  than  two  hundred  dollars,  or 
imprisoned  not  less  than  thirty  days  nor  more  than  six  months, 
in  the  discretion  of  the  court. 

Sec.  580  (2503),  Sheriff  to  pay  annually  in  tnoney  to  treasurer 
of  the  county  board,  amount  of  state  and  county  taxes  levietl 
for  school  purposes,  ijtc;  ^misdemeanor;  penalty;  action  on 
bond.     1881,  c.  200,  s.  35.    1881,  c.  20 1. 

The  sherifi"  of  each  county  shall  pay  annually  in  money  to 
the  treasurer  of  the  county  board  of  education  thereof,  on  or 
before  the  thirty-first  day  of  December  of  each  year,  the  whole 
amount  levied,  less  such  sum  or  sums  as  may  be  allowed  on 
account  of  insolvents,  for  the  current  year,  by  both  state  and 
county,  for  school  purposes;  and,  on  failure  so  to  do,  shall  be 
guilty  of  a  misdemeanor,  and  fined  not  less  than  two  hundred 
dollars  and  be  liable  to  an  action  on  his  official  bond  for  his 


SCHOOLS— SLANDER.  463 

default  in  such  sum  as  will  fully  cover  such  default,  said  action 
to  be  brought  to  the  next  ensuing  term  of  the  superior  court 
and  upon  the  relation  of  the  county  board  of  education  for  and 
in  behalf  of  the  state. 

Sec*  587*    False  returt^s  of  school  census  bf/  school  committee^ 
wen,  indictable.     1889,  c*  353. 

Any  person  who  is  a  member  of  the  school  committee  of  any 
district,  as  such,  shall  knowingly  and  wilfully  take  a  false  or 
inaccurate  census,  or  make  a  false  or  inaccurate  return  or  report 
to  the  county  superintendent  of  public  instruction  of  the  num- 
ber of  children  in  his  district  between  the  ages  of  six  (6)  and 
twenty-one  (21),  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  and  imprisoned  at  the 
discretion  of  the  court. 
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Sec,  588  (1113)»    Slander  of  woman  by  charge  of  incontinence, 
penalty,    1879,  c,  156, 

If  any  person  shall  attempt,  in  a  wanton  and  malicious  man- 
ner, to  destroy  the  reputation  of  an  innocent  woman,  by  words 
written  or  spoken,  which  amount  to  a  charge  of  incontinency, 
every  person  so  offending  shall  be  guilty  of  a  misdemeanor,  and 
fined  or  imprisoned  in  the  discretion  of  the  court. 

What  amounts  to  a  eliargo  of  incontinency. — CaUing  au  innocent  woman  "a 
d — d  whore,"  in  the  hearing  of  a  third  person,  is  a  charge  of  incontinency. 
Shoemaker,  101-690. 

Saying  of  a  woman  '*  she  had  promised  to  let  me  have  criminal  intercourse 
with  her,  and  I  intend  to  have  that  thing,"  does  not  amount  to  a  charge  of 
incontinency  within  the  meaning  of  the  statute.  Such  words  impute  a  lascivi- 
ous disposition,  but  imply  no  criminal  act  accomplished.    Moody,  98--671. 

Indictment. — ^It  is  not  necessary  for  the  indictment  to  state  "the  circum- 
stances under  which  the  words  were  spoken  by  which  the  attempt  is  charged 
to  have  been  made.     Mcintosh,  92-794. 
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An  indictment  which  charges  that  defendant,  ''attempting  wantonly  and 
maliciously  to  injure  and  destroy  the  reputation  of  one  L.  B.,  being  an  inno- 
cent and  virtuous  woman,  did,  by  words  spoken,  declare,  in  substance,  that 
the  said  L.  B.  was  an  incontinent  woman,*'  is  suflEicient  without  setting  out  the 
words  spoken,  or  the  circumstances  under  which  they  were  spoken.  Had- 
dock, 109—. 

An  indictment  which  fails  to  charge  that  the  prosecutrix  is  "an  innocent 
woman  **  is  fatally  defective.     Aldridge,  86-680. 

Charge. — Defendant  asked  the  following  instruction:  "That  in  passing  upon 
her  innocence,  it  is  not  requisite  that  the  woman  should  commit  a  criminal  act 
of  sexual  intercourse,  but  it  is  sufficient  if  the  jury  find  such  acts  of  indulgence 
in  sexual  propensities  and  a  willingness  to  submit  to  the  embraces  of  a  man, 
short  of  actual  connection,  which  are  inconsistent  with  innocence  and  purity, 
and  that  if  she  attempted  to  have  such  connection  and  it  was  ineffectual,  not 
because  of  her  repugnance,  but  of  some  physical  defect  in  her  person,  she  is 
not  an  innocent  woman  in  contemplation  of  the  statute'*:  Held,  that  the  refusal 
to  give  such  instruction  was  proper.  Following  State  v.  Davis,  92-764.  Brown, 
100-519. 

A  charge  that  an  innocent  woman  is  "one  who  had  never  had  actual  illicit 
intercourse  with  a  man"  is  correct.     Davis,  92-764. 

A  witness  having  testified  that  the  prosecutrix's  character  was  good,  defend- 
ant's counsel  asked  him  if  he  had  not  heard  one  O.  say  that  he  had  had  sexual 
intercourse  with  the  prosecutrix.  To  this  question  the  solicitor  said  he  would 
make  no  objection,  provided  he  be  allowed  to  prove  that  G.,  who  was  then  in 
another  state,  had  denied  making  such  statement.  Defendant's  counsel  said 
he  would  object  to  such  proof.  The  judge  then  asked,  in  the  hearing  of  the 
jury,  if  defendant's  counsel  thought  "that  would  be  fair":  Held,  that  such 
remark  of  the  judge  was  not  in  violation  of  I  413  of  The  Code,     Brown,  100- 

519- 

In  such  case  a  witness  having  testified  to  the  good  character  of  another  wit- 
ness, J.,  in  answer  to  questions  put  by  the  judge  and  solicitor,  said  that  he  per- 
mitted J.  to  visit  his  family:  Held,  that  the  effect  of  such  questions  was  simply 
to  ascertain  the  witness'  estimate  of  good  character ,  and  permitting  them  was 
not  error.     lb. 

Where  the  prosecutrix  testifies  that  she  has  been  married  twelve  years;  that 
her  first  child  was  born  six  months  after  her  marriage  and  that  her  husband 
was  the  father  of  it;  that  she  had  carnal  intercourse  with  her  husband  before 
their  marriage,  but  that  she  never  had  such  intercourse  with  any  other  man, 
and  there  is  proof  that  her  general  character  for  virtue  is  good,  an  instruction 
that  if  the  jury  believe  that  the  prosecutrix  never  had  sexual  intercourse  with 
any  person  except  her  husband,  and  that  she  had,  with  the  exception  of  what 
occurred  between  her  and  her  husband  before  their  marriage,  been  a  virtuous 
woman,  she  was  an  innocent  woman  within  the  meaning  of  the  statute,  is 
proper.     Grigg,  104-882. 
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^▼idence. — Evidence  of  a  prevalent  report  of  sexual  intimacy  between  the 
prosecutrix  and  another,  the  making  of  a  charge  of  such  intimacy  being  the 
defamatory  matter  specified  in  the  indictment,  is  inadmissible  to  disprove  its 
wanton  and  malicious  utterance.     Hinson,  103-374. 

The  husband  of  the  prosecutrix,  being  examined  as  a  witness  for  the  state, 
was  asked  if  he  had  not  told  a  certain  person  named  that  he  had  sexual  inter- 
course with  the  prosecutrix  before  he  married  her,  and  he  denied  that  he  had 
said  so.  Defendant  then  offered  to  show  by  himself  and  another  witness  that 
the  husband  said  to  them  "that  he  would  rather  pay  two  dollars  and  a  half 
and  marry  the  woman  than  have  a  bastard  sworn  to  him,"  but  this  evidence, 
on  objection,  was  excluded:  Held^  no  error,  since  the  matter  was  wholly  col- 
lateral to  the  issue,  and  defendant  was  bound  by  the  answer  of  the  husband. 
Morris,  109—. 

After  the  examination  of  the  prosecutrix  in  chief,  counsel  for  the  defendant 
proposed  to  ask  her  how  many  times  she  and  her  husband  had  separated  and 
the  cause  of  the  separations.  The  court  gave  leave  to  ask  the  question  for 
the  purpose  of  impeaching  the  prosecutrix,  but  the  counsel  answered,  '*We 
want  to  show  the  cause  of  the  separation,"  and  the  court  refused  to  allow  the 
question:  Held,  that  it  was  discretionary  with  the  court  to  allow  the  question. 
Morris,  109 — . 

Presence  of  third  person. — ^The  wife  of  the  slanderer  is  a  third  person  within 
the  meaning  of  the  law,  and  defamator}*  words,  amounting  to  a  charge  of 
incontinency,  spoken  in  a  loud  and  angry  tone  in  the  presence  of  the  speaker's 
wife  alone,  render  defendant  guilty.  Such  language  vsed  in  such  manner  is 
not  protected  as  being  the  confidential  statement  of  a  husband  to  his  wife. 
Shoemaker,  101-690. 

Husband  and  wife. — A  husband  cannot  be  indicted  for  slandering  his  wife. 
Edens,  95-693- 

Burden  of  proof. — ^The  admission  of  defendant  that  he  spoke  the  words  charged, 
does  not  shift  the  burden  upon  him  to  show  that  he  had  not  slandered  an  inno- 
cent woman.     McDaniel,  84-803. 

Definition  of  the  term  ''innocent  woman.* — A  woman  who  has  never  had  actual 
sexual  intercourse  with  a  man  is  an  innocent  woman  within  the  meaning  of 
the  statute,  even  though  she  and  a  man  were  surprised  in  each  other's  embrace 
about  to  commit  the  act  of  copulation,  which  was  not  completed  in  conse- 
quence of  discovery.    Hinson,  103-374. 

Constraction  of  the  statute. — The  word  ''  or  ".  in  the  statute  cannot  be  inter- 
preted to  mean  "and,"  and  the  court  cannot  punish  a  person  convicted  of 
this  offence  by  both  fine  and  imprisonment.    Walters,  97-489. 
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Warrant. — A  warrant  for  harboring  a  seaman  in  proper  form  is  not  defective 
because  the  word  ^^ knowing''^  is  omitted  in  the  affidavit  upon  which  it  is  based. 
Bryson,  84-780. 

Sec*  570  (1110),  Seamen f  JasticeH  of  the  peace  author izeil  to 
issue  search  warrants  for  those  who  have  deserted.  1881  f  c. 
25G,  s.  3. 

If  any  credible  witness  shall  prove,  upon  oath  before  any 
justice  of  the  peace,  that  any  person  has  concealed  on  his  prem- 
ises any  seaman  who  has  deserted  from  any  such  domestic  or 
foreign  vessel,  it  shall  be  lawful  for  such  justice  to  grant  a 
search  warrant  to  be  executed  within  the  limits  of  his  county 
to  any  proper  officer,  authorizing  him  to  search  for  such  sea- 
man, and  to  arrest  the  person  on  whose  premises  he  may  be 
found,  and  the  person  on  whose  premises  such  seaman  shall  be 
found  shall  be  adjudged  to  pay  the  costs  of  such  search  war- 
rant, if  on  examination  it  shall  appear  that  such  seaman  was 
secreted  or  concealed  by  such  person;  otherwise  the  costs  shall 
be  paid  by  the  party  making  the  complaint. 

Sec*  577  (1111),  Seanien.f  either  party  may  appeal^  justice  to 
reduce  to  writing  testimony  of  all  material  witnesses  and 
return  to  appellate  court;  fees  of  justice.  1881,  c.  2iit$,  ss. 
4,5. 

In  all  cases  arising  under  the  three  preceding  sections,  if  any 
appeal  is  prayed  by  either  party  at  the  time  of  the  trial,  it  shall 
be  granted;  but  no  appeal  shall  be  granted  by  any  justice  at  any 
time  after  the  final  hearing  of  the  case;  in  case  an  appeal  is  prayed 
at  the  trial,  it  shall  be  the  duty  of  the  justice  to  immediately  pro- 
ceed to  reduce  the  testimony  of  any  witness  whose  testimony  is 
material  to  writing  (if  such  witness  shall  be  master,  officer,  or  sea- 
man on  board  of  any  vessel),  in  the  presence  of  the  adverse 
party,  who  may  cross-question  such  witness,  which  testimony 
shall  be  subscribed  by  such  witness  and  returned  by  the  justice 
with  the  papers  in  the  case;  and  on  the  hearing  in  the  appellate 
court,  the  testimony  so  taken  and  reduced  to  writing  by  such 
justice  shall  be  read,  heard  and  accepted  as  the  true  and  lawful 
testimony  of  such  witness,  as  if  such  person  were  in  person 
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present  to  give  evidence.  For  reducing  such  testimony  to  writ- 
ing the  justice  shall  receive  the  same  fees  as  are  allowed  for  tak- 
ing depositions. 
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Sec.  578  (1171).   Of  search  warrants.  1808-^9,  c.  178,  sub  chap. 

iff  8.  (>o. 

If  any  credible  witness  shall  prove,  upon  oath,  before  any  jus- 
tice of  the  peace,  or  mayor  of  any  city,  or  chief  magistrate  of 
any  incorporated  town,  that  there  is  a  reasonable  cause  to  sus- 
pect that  any  person  has  in  his  possession,  or  on  his  premises, 
any  property  stolen,  or  any  false  or  counterfeit  coin  resembling, 
or  apparently  intended  to  resemble,  or  pass  for,  any  current  coin 
of  the  United  States,  or  of  any  other  state,  province  or  country, 
or  any  instrument,  tool  or  engine  whatsoever,  adapted  or  in- 
tended for  the  counterfeiting  of  any  such  coin;  or  any  false  and 
counterfeit  notes,  bills  or  bonds  of  the  United  States,  or  of  the 
State  of  North  Carolina,  or  of  any  other  state  or  country,  or  of 
any  county,  city  or  incorporated  town;  or  any  instrument,  tool 
or  engine  whatsoever,  adapted  or  intended  for  the  counterfeiting 
of  such  note,  bill  or  bond,  it  shall  be  lawful  for  such  justice, 
mayor  or  chief  magistrate  of  any  incorporated  town,  to  grant  a 
warrant,  to  be  executed  within  the  limits  of  his  county  or  of  the 
county  in  which  such  city  or  incorporated  town  is  situated,  to 
any  proper  officer,  authorizing  him  to  search  for  such  property, 
and  to  seize  the  same,  and  to  arrest  the  person  having  in  posses- 
sion, or  on  whose  premises  may  be  found,  such  stolen  property, 
counterfeit  coin,  counterfeit  notes,  bills  or  bonds,  or  the  instru- 
ments, tools  or  engines  for  making  the  same,  and  to  bring  them 
before  any  magistrate  of  competent  jurisdiction,  to  be  dealt  with 
according  to  law. 

Search  warrant,  when  granted. — A  search  warrant  in  this  state  is  to  be  granted 
only  when  a  larceny  is  charged  to  have  been  committed.  McDonald,  14 
(3  Dev.),  468. 
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8ec»  594  (28 19).  Penalty  for  receiving  or  releaHng  in^pounded 
stock.    1889,  c.  504. 

Any  person  unlawfully  receiving  or  releasing  any  impounded 
stock,  or  unlawfully  attempting  to  do  so,  shall  be  guilty  of  a 
misdemeanor,  and  the  punishment  for  every  such  oflFence  shall 
not  exceed  a  fine  of  fifty  dollars,  or  imprisonment  for  thirty  days. 

Sec.  595  (2820).  Penalty  for  injuring  fences  or  leaving  open 
gale.    J889,  c.  504. 

Any  person  wilfully  tearing  down,  or  in  any  manner  breaking 
a  fence  or  gate,  or  leaving  open  a  gate  erected  around  a  stock- 
law  territory,  or  wilfully  breaking  any  enclosure  within  any 
township,  district  or  county  where  a  stock  law  is  in  force,  and 
wherein  any  stock  is  confined,  so  that  the  same  may  escape 
therefrom,  shall  be  guilty  of  a  misdemeanor,  and  the  punishment 
for  every  such  ofience  shall  not  exceed  a  fine  of  fifty  dollars,  or 
imprisonment  for  thirty  days. 

Sec.  590  (2827 )•  Persons  living  within  stock-law  territory  aiiow- 
ing  stock  to  run  at  large  beyond  the  limits  of  said  territory, 
misdemeanor.    1885,  c.  371*    1889,  cs.  200,  504. 

Any  person  having  stock  within  the  limits  of  a  stock-law  ter- 
ritory, and  allowing  the  same  to  run  at  large  beyond  the  bound- 
aries of  said  territory,  shall  be  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  fined  not  more  than  fifty  dollars  or 
imprisoned  not  more  than  thirty  days:  Ptozndedj  that  a  person 
owning  land  outside  of  the  stock-law  territory  may  turn  his  or 
her  stock  upon  the  said  land  outside  of  the  stock-law  district 

Note. — The  above  section  does  not  apply  to  counties  lying  west  of  the  Blue 
Ridge.     Laws  of  1885,  c.  371. 

Duty  of  covntj  commiMioners. — County  commissioners  are  not  required  to  per- 
sonally superintend  the  fence  around  the  no-fence  territory;  the  statute  only 
requires  them  to  levy  the  necessary  taxes,  appoint  committees,  &c.  Commis- 
sioners of  Wayne,  97-388. 

The  indictment  must  point  out  the  specific  duty  which  the  county  commis- 
sioners are  required  to  perform.     lb. 
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STRANDED  GOODS. 

Sec.  597  (3859),  Finders  of  wrecked  properly  to  notify  com- 
fniasioner,  penalty  for  concealing  it.  JR.  C»»  c  120,  8»  9. 
1801,  c.  599,  8.  5. 

When  any  person  shall  find  any  stranded  property  on  or  near 
the  seashore,  and  no  owner  appears  to  claim  the  same,  he  shall, 
as  soon  as  possible  after  saving  it,  give  information  to  the  near- 
est commissioner  of  wrecks,  and  to.  him  deliver  the  same,  for 
which  he  shall  be  entitled  to  his  reasonable  salvage,  to  be  ascer- 
tained in  manner  before  directed;  and  should  any  person  finding 
stranded  goods  or  other  property  as  aforesaid,  conceal  them,  or 
convert  the  same  to  his  own  use,  or  fail,  for  ten  days  thereafter, 
to  give  information  thereof  to  the  nearest  commissioner  of 
wrecks  for  his  county,  he  shall  pay  to  the  commissioner,  discov- 
ering the  same,  five  times  the  value  of  such  property,  to  be 
recovered  before  any  court  having  jurisdiction. 

Sec.  598  (3860).  Finders,  concealing  stranded  goods,  guilty  of 
larceny.    B.  C,  c.  120^  s.  10.    1801,  c.  599,  s.  6. 

If  any  person  shall  find  any  stranded  goods  or  property  on  or 
near  the  seashore,  and  shall,  secretly,  or  without  notice  gf 
such  finding  given  to  the  commissioner,  take  the  same  into  his 
possession  with  the  intent  to  defraud  the  owner  or  other  person 
of  the  said  property,  or  any  interest  therein;  or  if,  having  taken 
possession  of  such  goods  or  property,  without  such  intent,  he 
shall  afterwards,  with  such  fraudulent  intent  conceal  the  same, 
or  fail  to  give  notice  to  the  commissioner,  he  shall  be  deemed 
to  have  stolen  the  same  goods  or  other  property;  and  the  same 
goods  or  other  property  shall  be  deemed  and  held,  as  to  all  per- 
sons and  for  all  purposes,  to  have  been  stolen. 

Sec.  599  (3861).    Embezzlers  or  receivers  of  goods  punished  as 
for  larceny,  etc.    JR.  C ,  c.  120,  s.  11.    1801,  c.  599,  s.  6. 

If  any  person  shall  embezzle,  steal,  or  receive,  knowing  the 
same  to  have  been  embezzled  or  stolen,  any  such  goods  or  prop- 
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erty,  he  shall  forfeit  five  times  the  value  of  the  same  to  the 
commissioner;  and  on  conviction  thereof  shall  suflfer  as  if  con- 
victed of  larceny. 


SUNDAY. 

Sec*  600  (11 15 J.    Sunday,  hunting   on,  prohibited;    j^entUty* 
18G8'*9,  c.  18,  s.  1.     1889f  e.  504. 

If  gny  person  whomsoever  shall  be  known  to  hunt  on  the 
Lord's  day,  commonly  called  Sunday,  with  a  dog  or  dogs,  or 
shall  be  found  off  his  own  lands  on  Sunday,  having  a  shotgun, 
rifle  or  pistol,  every  person  so  offending  shall  be  subject  to 
indictment;  and  shall  pay  a  fine  not  to  exceed  fifty  dollars,  at 
the  discretion  of  the  court,  two-thirds  of  such  fine  to  inure  to 

r 

the  benefit  of  the  free  public  schools  in  the  county  of  which 
such  convict  is  a  resident,  the  remainder  to  the  informant,  and 
the  punishment  for  every  such  offence  shall  not  exceed  a  fine  of 
fifty  dollars  or  imprisonment  for  thirty  days. 

Carrying  gnu  indictable  wltliont  hnnting. — ^This  statute  creates  two  offences: 
(i)  Hunting  on  Sunday  with  a  dog;  and  (2)  being  off  one's  own  premises  hav- 
ing a  shotgun,  rifle  or  pistol.  Therefore,  on  the  return  of  a  special  verdict 
fitiding  "that  the  defendant  was  carrying  his  gun  off  of  his  premises  on  Snn- 
day,  but  it  is  not  proved  that  he  was  hunting/'  it  was  error  in  the  court  to 
adjudge  the  defendant  not  guilty.    Howard,  67-24. 

Indictment. — An  indictment  charging  hunting  ''on  the  first  day  of  October, 

,  on  the  Sabbath  day,"  is  good  though  the  first  day  of  October  did  not  fall 

on  Sunday,  nor  is  the  use  of  the  word  ''Sabbath"  instead  of  "Sunday"  mate- 
rial.   Drake,  64-589. 

Keeping  open  shop. — Keeping  an  open  shop  and  selling  goods  on  Sunday  is 
not  an  indictable  offence  in  this  state.    Brookshank,  28  (6  Ired.),  73. 

Ferfbrmlng  labor. — The  profanation  of  Sunday  by  performing  labor  on  that 
day  is  not  an  indictable  offence  in  this  state.    Williams,  26  (4  Ired.),  400. 

Sec,  601  (1116),    Sunday,  fishing  on  uHth  seines  or  nets  pra^ 
hibited;  punishment,    1883,  c.  338, 

It  shall  be  unlawful  for  any  person  to  fish  on  Sunday  with  a 
seine,  drag  net  or  other  kind  of  net,  except  such  as  are  fastened 
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to  stakes;  and  any  person  violating  this  section  shall  be  guilty 
of  a  misdemeanor,  and  fined  not  less  than  two  hundred  dollars 
nor  more  than  five  hundred  dollars,  or  imprisoned  not  more  than 
twelve  months. 

Sec*  602  (1117)*    Sunday,  sale  of  intoxicating  liquors  on,  a  tniS' 
demeanor.    1876'*7»  c.  38» 

If  any  person  shall  sell  spirituous,  or  malt,  or  other  intoxica- 
ting liquors  on  Sunday,  except  on  the  prescription  of  a  physi- 
cian, and  then  only  for  medical  purposes,  the  person  so  offend- 
ing shall  be  guilty  of  a  misdemeanor,  and  punished  by  fii^e,  or 
imprisonment,  or  both,  in  the  discretion  of  the  court. 

[For  the  decisions  under  this  section,  see  "LiQUOR,  selling  on  Sunday.'*] 


SURVEYORS. 

Sec,  603m    Surveyor's  chain  to  be  measured  by  standard  keeperm 
1889,  c.  409. 

The  standard  measure  of  a  surveyor's  chain  shall  be  twenty- 
two  standard  yards,  a  standard  half  or  two-pole  chain  shall  be 
eleven  standard  yards,  a  standard  quarter  or  one-pole  chain  shall 
be  five  and  one-half  standard  yards;  but  every  person  using  a 
surveyor's  chain,  half  chain  or  quarter  chain  for  measuring  land 
shall,  before  using  the  same,  and  every  two  years  thereafter, 
bring  the  same  to  the  stagdard-keeper  of  his  county  to  be  by 
him  measured  and  sealed. 

Any  person  who  shall  use  any  chain  for  measuring  land  with- 
out having  the  same  first  measured  and  sealed  by  the  standard- 
keeper,  or  who  shall  use  the  same  for  a  longer  period  than  two 
years  without  bringing  it  to  the  standard-keeper  and  having  the 
same  measured  and  sealed  by  him,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall  be  fined  not 
exceeding  ten  dollars,  to  be  recovered  in  an  action  before  a  jus- 
of  the  peace. 
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TIMBER. 

Sec.  604.    MiBdemeanor  to  cut  down  trees.    1889,  c.  168. 

If  any  person  not  being  the  dona  fide  owner  thereof  shall 
knowingly  and  wilfully  cut  down,  injure  or  remove  any  standing, 
growing  or  fallen  trees  or  logs,  the  property  of  another,  he  shall 
be  guilty  of  a  misdemeanor  and  punished  by  a  fine  of  not  more 
than  fifty  dollars  or  imprisoned  not  more  than  thirty  days,  or 
both. 


TRUSTS. 

Sec.  603.    Trusts  and  combinations  forbidtlefi.    1889,  c.  37-1. 

All  combinations  and  trusts  as  defined  by  this  act  are  unlaw- 
ful, dangerous  to  the  liberty  of  the  people,  and  are  hereby  for- 
bidden to  be  formed  or  carried  on  in  this  state. 

A  trust  is  an  arrangement,  understanding  or  agreement,  either 
private  or  public,  entered  into  by  two  or  more  persons  or  cor- 
porations for  the  purpose  of  increasing  or  reducing  the  price  of 
the  shares  or  stock  of  any  company  or  corporation,  or  of  any 
class  of  products,  materials  or  manufactured  articles,  beyond  the 
price  that  would  be  fixed  by  the  natural  demand  for  or  the  sup- 
ply of  such  shares,  products,  materials  or  manufactured  articles; 
and  any  attempt  to  carry  out  such  purpose  shall  be  evidence  that 
such  arrangement,  understanding  o^  agreement  exists. 

Any  persons,  company  or  corporation  who  shall  form,  or 
attempt  to  form,  a  trust  in  this  state,  or  the  agent  or  represen- 
tative of  any  trust  in  any  state  or  county,  who  shall  attempt  to 
carry  on  operations  in  this  state,  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  may  be  fined  not  more  than  ten 
thousand  dollars  or  may  be  imprisoned  not  more  than  ten  years 
for  each  offence. 

Any  person,  company  or  corporation  who  enter  into  an  arrange- 
ment, understanding  or  agreement  not  to  mine,  manufacture, 
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buy,  sell  or  transport  more  than  a  certain  specified  amount  of 
any  goods,  products  or  commodities  within  a  specified  time,  will 
have  violated  section  three  of  this  act  and  will  be  liable  to 
indictment  therefor;  and  any  person,  company  or  corporation 
who  give  bond  or  make  a  forfeit  of  any  kind  not  to  break  such 
arrangement,  understanding  or  agreement  shall  be  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  shall  be  fined  or  impris- 
oned, or  both,  in  the  discretion  of  the  court 

Any  merchant,  broker,  manufacturer  or  dealers  in  raw  mate- 
rials of  any  kind,  or  the  agent  of  such  persons,  who  shall  sell 
any  particular  class  of  goods,  raw  materials,  or  manufactured  arti- 
cles for  less  than  actual  cost  for  the  purpose  of  breaking  down  com- 
petitors shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  may 
be  fined  or  imprisoned,  or  both,  in  the  discretion  of  the  court:  Pro- 
vided^ that  nothing  contained  in  this  act  shall  operate  or  be  con- 
strued so  as  to  forbid  or  prevent  any  person  or  persons  who  desire 
and  intend  to  purchase  any  article  or  commodity  for.  his  or  their 
own  use  or  consumption,  from  combining  or  otherwise  lawfully 
acting  so  as  to  protect  or  help  themselves  from  imposition  in  the 
cost  or  purchase-price  of  such  articles  or  commodities  as  they  or 
either  of  them  may  design  and  intend  to  use  or  consume. 


TELEGRAPHS  AND  TELEPHONES. 

Sec.  000  (1118).    Telegraph  or  Mephone  poies  or  wires f  injury 
to,  a  misdetneanor.    1881,  c.  4.    1883,  c.  103. 

Any  person  who  shall  wilfully  injure,  or  destroy,  or  pull  down 
any  telegraph  or  telephone  pole,  wire,  insulator,  or  any  other 
fixture  or  apparatus  attached  to  a  telegraph  or  telephone  line, 
shall  be  guilty  of  a  misdemeanor,  and  may  be  fined  and  impris- 
oned, at  the  discretion  of  the  court. 
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TER3I  OF  COURT. 

See,  607  (1229).  Tertm  of  comrt  expiring  during  progress  «/ 
iri4Ml,  court  BhaU  continue  it.  C  C  J*., «.  J97.  JT.  C^  c.  SI, 
«•  16.    79J0«  c.  22. 

In  case  the  term  of  a  court  shall  expire  while  a  trial  for 
felony,  or  for  any  offence  punishable  by  imprisonment  in  a  peni- 
tentiar>%  or  by  any  greater  punishment,  shall  be  in  progress, 
and  before  judgment  shall  be  given  therein,  the  judge  shall 
continue  the  term  as  long  as  in  his  opinion,  it  shall  be  necessary 
for  the  purposes  of  the  case, 

JmcU  mux  b«  tet  osL— The  iacts  which  constitate  the  necessity  for  discharg- 
ing a  jnry  before  Terdict  mnst  be  distinctly  fonad  by  the  judge  and  set  oat  in 
the  record.    McGimsey,  80-377. 

WhcB  the  trial  Jadge  may  barefiswad* — ^The  findings  of  fact  which  constitnte 
the  necessity  for  ordering  a  mistrial  and  discharging  the  jnry  are  conclnsive 
and  not  the  sntject  of  review,  bat  the  decision  of  the  jadge  as  to  the  law 
arising  on  the  facts  may  be  reviewed  and  reversed.    McGimsey,  80-377. 

£xpiratioa  of  the  term  ao  grovad  Ibr  dischargiog  jvry. — ^The  expiration  of  a  term 
of  coait  is  no  groand  for  discharging  a  jnry  before  verdict  while  a  trial  for  a 
felony  is  in  progress;  and  this  is  so  thongh  it  is  the  daty  of  the  jadge  to  hold 
conrt  on  the  following  Monday  in  another  coanty.  The  present  term  may  be 
continued  for  the  purpose  of  the  trial,  and  the  coort  in  the  other  county  may 
be  adjourned  by  the  sheriff  from  day  to  day  until  sunset  of  the  fourth  day. 
McGimsey,  80-377. 

Discharge— Jeopardy. — ^The  jury,  charged  in  a  case  of  capital  felon}',  retired 
at  12  o'clock  on  Saturday  night,  which  was  the  end  of  the  term,  and  were 
discharged  at  6  o'clock  the  next  evening,  Sunday,  before  verdict,  because  "it 
appeared  they  could  not  agree."  The  jury  was  not  polled,  nor  asked  if  they 
could  nut  agree,  but  answered  that  they  had  not  agreed:  Held^  that  the  pris- 
oner having  been  once  in  jeopardy  was  entitled  to  be  discharged.  McGimsey, 
80-377. 

Term  eipiring  belbre  verdiet — capias. — Where  a  defendant  is  on  trial  for  larceny, 
and  the  term  expires  before  the  jury  agrees,  and  they  leave  their  room  and 
disperse  without  agreeing,  and  defendant  is  suffered  to  go  at  large,  the  solici- 
tor may,  without  leave  of  court,  cause  a  capias  to  be  issued  against  defendant  , 
and  cause  him  again  to  be  put  on  trial.    Tilletson,  52  (7  Jones),  114. 
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8ee»  608  (926).  If  judge  of,  a  superior  court  not  present,  court 
to  be  a^oumed,  when.  R.  {}.,  c.  Slf  s.  21.  C.  C.  B.,  s.  396. 
1879,  c.  11. 

If  the  judge  of- a  superior  court  shall  not  be  present  to  hold 
any  tenn  of  a  court  at  a  time  fixed  therefor,  it  shall  be  the  duty 
of  the  sheriflF  to  adjourn  the  court  from  day  to  day  until  the 
fourth  day  of  the  term  inclusive,  unless  he  shall  be  sooner 
informed  that  the  judge  from  any  cause  cannot  hold  the  term ; 
if  by  sunset  on  the  fourth  day  the  judge  shall  not  appear  to 
hold  the  term,  or  if  the  sheriflF  shall  be  sooner  advised  that  the 
judge  cannot  hold  the  term,  it  shall  then  be  the  duty  of  the 
sheriflF  to  adjourn  the  court  until  the  next  term. 

Presumption  that  court  was  properly  opened.— Where  the  record  recites  that  a 
regular  term  of  a  superior  court  was  opened  and  held  Wednesday  of  the  week 
fixed  by  statute,  it  vdll  be  presumed  that  the  sheriff  had  duly  opened  the 
court  on  Monday  and  adjourned  it  from  day  to  day.    Weaver,  104-758. 


TERRAPINS. 

Sec.  609  (3377 )•  When  unlawful  to  t€ike  dianiond'4>ack  terra" 
pins,  what  size  they  must  be;  unlawful  to  destroy  their  eggs, 
misdemeanor;  penalty,  proviso;  possession  prima  facie  evi" 
dence  of  guilt;  duty  of  sheriff  and  other  officers^  etc.  1881, 
c.  115,  ss.  1,  6.    1885,  c.  128. 

It  shall  be  unlawful  for  any  person  to  take  or  catch  diamond- 
back  terrapins  between  the  fifteenth  day  of  April  and  the 
fifteenth  day  of  July  in  each  year,  or  any  diamond-back  terrapins, 
at  any  time,  of  a  less  size  than  five  inches  in  length  upon  the 
bottom  shell,  or  to  interfere  with,  or  in  any  manner  destroy 
any  eggs  of  the  diamond-back  terrapin;  any  person  violating 
this  section  shall  be  guilty  of  a  misdemeanor,  and  shall  be  fined 
not  less  than  five  dollars,  nor  more  than  ten  dollars,  for  each 
and  every  diamond-back  terrapin  so  taken  or  caught,  and  a 
like  sum  for  each  and  every  egg  interfered  with  or  destroyed: 
Provided^  this  section  shall  not  apply  to  parties  empowered  by 
the  state  to  propagate  the  said  diamond-back  terrapins;  and  the 
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possession  of  any  diamond-back  terrapin  between  the  fifteenth 
days  of  April  and  July  shall  be  prima  facie  evidence  that  the 
person  having  the  same  has  violated  this  section.  It  shall  be 
the  duty  of  all  sheriffs  and  constables  to  give  immediate  infor- 
mation, to  some  justice  of  the  peace,  of  any  violation  of  this 
section. 


TRESPASS. 

Sec.  GIO  (1120),    Trespass  on  land  without  a  license f  after  being 
forbidden^  a  misdemeanor,    1866,  c.  60* 

If  any  person,  after  being  forbidden  to  do  so,  shall  go  or  enter 
upon  the  lands  of  another,  without  a  license  therefor,  he  shall 
be  guilty  of  a  misdemeanor,  and  on  conviction,  shall  be  fined 
not  exceeding  fifty  dollars,  or  imprisoned  not  more  than  thirty 
days:  Promded^  that  if  any  person  shall  make  a  written  affidavit 
before  a  justice  of  the  peace  of  the  county,  that  any  of  his  cattle 
or  other  live  stock  (which  shall  be  specially  described  and  set 
forth  in  such  affidavit)  have  strayed  away,  and  he  has  good  reason 
to  believe  that  they  are  on  the  lands  of  another  person,  then 
such  justice  may,  in  his  discretion,  allow  such  person  to  enter 
on  said  premises  with  one  or  more  servants,  without  firearms, 
in  the  day  time  (Sunday  excepted),  between,the  hours  of  sunrise 
and  sunset,  and  make  search  for  his  estray  for  such  limited  time 
as  to  said  justice  shall  appear  reasonable;  but  the  only  effect  of 
such  license  shall  be  to  protect  the  persons  entering  from  indict- 
ment therefor,  and  then  only,  provided  the  license  shall  have 
been  made  bona  fide^  and  without  any  damage  except  such  as 
were  necessary  to  conduct  the  search. 

JnBtice's  warrant.— A  justice's  warrant  which  fails  to  charge  that  defendant 
"unlawfuUy  and  wilfuUy"  entered  on  the  land  after  being  forbidden,  is  fatally 
defective.     Whitaker,  85-566. 

A  warrant  will  not  be  quashed  because  it  does  not  contain  the  necessary 
descriptive  words  of  the  offence,  when  it  refers  to  an  "annexed  aflSdavit*'  in 
which  all  the  essential  averments  are  made.     Winslow,  95-649. 
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A  justice's  warrant  which  concludes  "contrary  to  law*'  without  using  the 
words  ''against  the  form  of  the  statute/*  is  fatally  defective.     Lowder,  85-564. 

A  justice's  warrant  may  be  amended  in  the  superior  court  to  charge  that  the 
entry  was  "wilful  and  unlawful*'  and  "against  the  peace  and  dignity  of  the 
state**  even  after  verdict    Smith,  103-410. 

Variance. — Where  the  indictment  charges  a  trespass  on  the  lands  of  A,  and 
the  proof  is  that  the  lands  were  in  the  possession  of  B,  the  variance  is  fatal. 
Sherill,  81-550. 

Jurisdiction. — Justices  of  the  peace  have  exclusive  original  jurisdiction  of  the 
offence  of  entering  om  land  after  being  forbidden.     Dudley,  83-660. 

Who  may  be  convicted. — Where  defendant,  after  having  been  forbidden  by  a 
landlord  to  enter  on  his  land,  enters  a  part  in  the  possession  of  a  tenant  upon 
the  invitation  of  the  tenant,  he  is  not  guilty  of  a  wilful  trespass.  Lawson, 
101-717. 

One  who  hauls  cross-ties  across  a  tract  of  land  after  having  been  forbidden 
to  enter  on  the  land  is  guilty,  though  he,  in  good  faith,  believed  he  had  a 
right  to  do  so  as  the  agent  of  the  railroad  company,  since  the  railroad  com- 
pany had  no  right  to  transport  its  cross-ties  over  the  prosecutor's  land,  or  to 
direct  defendant  to  do  so.  The  mere  belief  that  one  has  a  right  to  enter  on 
land  after  having  been  forbidden  is  not  sufficient  to  excuse  unless  there  is 
reasonable  ground  for  such  belief.    Fisher,  109 — . 

One  who  enters  on  the  land  of  another  after  having  been  forbidden,  as  the 
servant,  and  at  the  command  of  the  bona  fide  claimant,  is  not  guilty.  Wins- 
low,  95-649. 

One  who  enters  on  land  in  possession  of  another,  afler  being  forbidden  to 
enter,  claiming  it  as  his,  can  not  be  convicted  for  a  wilful  trespass.  Ellen,  68- 
281. 

A  mere  belief  that  defendant  had  a  valid  claim  of  title  will  not  suffic^  he 
must  satisfy  the  jury  that  he  made  the  claim  in  good  faith,  and  had  reasonable 
ground  to  believe  that  his  claim  was  well  founded.    Crawley,  103-353. 

One  who  enters  on  land  in  the  possession  of  another,  after  being  forbidden 
to  enter,  under  a  warrant  of  survey,  having  made  an  entry  believing  the  land 
to  be  vacant,  is  not  guilty  of  a  wilful  trespass.    Hanks,  66-612. 

The  prosecutor  sold  a  field  to  the  lessor  of  defendant  and  permitted  the  use 
of  a  way  for  three  years  over  his  land  to  the  field  which  was  being  cultivated 
by  defendant,  but  withdrew  such  permission  by  notice  forbidding  further 
entry,  there  being  another  way  over  the  lessor's  land  which  adjoined  a  public 
road,  though  of  greater  distance  to  the  field.  Defendant  entered  after  having 
been  forbidden:  Held^  not  to  be  error  to  refuse  an  instruction  that  if  defendant 
6^/xVt'^^  he  had  a  right  to  travel  over  the  prosecutor's  land  because  he  and 
former  tenants  had  done  so  for  some  time  he  would  not  be  guilty.     Bryson, 

81-595. 
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Bailroad  employee,  right-of-waj. — An  employee  of  a  railroad  company,  who, 
under  the  orders  of  the  company,  cuts  trees  on  land  conveyed  by  the  owner 
for  a  right-of-way,  cannot  be  convicted  for  a  wilful  trespass  by  the  original 
owner.    Crosset,  81-579. 

Although  the  entry  be  peaceable,  yet  if  after  getting  on  the  premises,  defend- 
ant uses  violent  and  abusive  language,  and  threatens  to  strike,  and  does  other 
acts  calculated  to  and  which  do  intimidate  the  owner,  he  is  guilty.     Wilson, 

94-839- 

Court  not  required  to  aubmit  a  mere  abstraetion. — Where  a  person  is  indicted  for 
a  wilful  trespass  on  land,  and  in  the  proof  there  is  no  evidence  of  a  bona  fide 
claim  of  title,  or  no  facts  and  circumstances  showing  that  defendant  could  rea- 
sonably and  in  good  faith  have  believed  he  had  a  right  to  do  what  he  did,  it  is 
not  the  duty  of  the  court  to  submit  to  the  jury  a  mere  abstract  proposition  as 
to  defendant's  belief  that  he  had  a  right  to  enter.    Bryson,  81-595. 

Sec.  611  (1121).    Trespass  on  public  lands,  pentUty  therefor.    B. 
C,  c.  34.,  s.  42.    1823,  c.  1190.     1842,  c.  30,  s.  4. 

If  any  person  shall  erect  a  building  on  any  public  lands,  before 
the  same  shall  have  been  sold  or  granted  by  the  state,  or  on  any 
lands  belonging  to  the  state  board  of  education  before  the  same 
shall  have  been  sold  and  conveyed  by  them,  or  cultivate,  or 
remove  timber  from,  any  of  said  lands,  such  person  shall  be 
guilty  of  a  misdemeanor;  and,  when  any  person  shall  be  in  pos- 
session of  any  part  of  said  land,  it  shall  be  the  duty  of  the 
sheriflF  of  the  county  in  which  the  land  is  situated,  and  he  is 
hereby  required,  to  give  notice  in  writing  to  such  person,  com- 
manding him  to  depart  therefrom  forthwith;  and  if  the  person 
in  possession,  upon  being  so  notified,  shall  not,  within  two  weeks 
after  the  time  of  notice,  remove  therefrom,  thesheriflf  is  required 
to  remove  him  immediately,  and  if  necessary,  shall  summon  the 
power  of  the  county  to  assist  him  in  so  doing. 

Sec.  612  (2828).    Trespassing  upon  lands  of  another  without 
permission;  misdemeanor.    1889,  cs.  118,504. 

If  any  person  by  riding  or  driving- upon  the  lands  of  another 
without  permission,  or  while  driving  live  stock  along  any  road- 
way, public  or  private,  shall  wilfully,  deliberately  or  recklessly 
do,  or  permit  to  be  done  some  actual  injury  to  said  lands,  or  to 
the  crops  or  other  property  growing  or  being  thereon,  he  shall 
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be  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  fined 
not  more  than  fifty  dollars  or  imprisoned  not  more  than  thirty 
days. 

Sec.  H13  (2829).  Wilful  riding  or  driving  of  horses  over  cidei' 
voted  lands,  in  stoch^law  territory;  evidence.  1883,  c.  391, 
»s.  1, 3.    1885,  c.  100. 

Any  person,  who,  in  any  stock-law  territory,  shall  wilfully, 
and  not  as  the  result  of  an  accident,  ride  any  horse  or  mule,  or 
drive  any  horse  or  mule,  either  loose  or  to  any  vehicle  or  wagon, 
over  the  cultivated  or  enclosed  lands  of  another,  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  before  any  justice  of 
the  peace  shall  be  fined  not  exceeding  ten  dollars,  at  the  discre- 
tion of  the  court. 

Sec,  614  (2288).  Trespass  on  boats  a  tnisdenteanor;  penalty  and 
damages,  how  recovered.    M,  C,  c.  14,  ss.  1,  3.    1889,  c.  378. 

Any  person  who  shall  take  away  from  any  landing  or  other 
place  where  the  same  shall  be,  or  shall  loose,  unmoor  or  turn 
adrift  from  the  same,  any  boat,  canoe  or  pettiaugua,  oars,  pad- 
dles, sails  and  tackle,  belonging  to  or  in  the  lawful  custody  of 
any  person;  or  any  person  who  shall  direct  the  same  to  be  done 
without  the  consent  of  the  owner,  or  the  person  having  the  cus- 
tody of  such  boat,  canoe  or  pettiaugua,  shall  forfeit  and  pay  to 
,  such  owner,  or  person  having  the  custody  and  possession  as 
aforesaid,  the  sum  of  two  dollars;  and  the  owner  may  have  his 
action  for  such  injury;  and  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  fined  not  exceeding  fifty 
dollars  or  imprisoned  not  exceeding  thirty  days,  in  the  discre- 
tion of  the  court.  The  penalties  aforesaid  shall  not  extend  to 
any  person  who  shall  press  any  boat,  canoe  or  pettiaugua  by 
public  authority. 

Note. — The  words  *'and  shaU  be  guilty  of  a  misdemeanor,'*  etc.,  which 
were  inserted  by  the  amendatory  act  of  1889,  were  evidently  intended  to  be 
placed  between  the  word  "dollars  **  and  the  words  **  and  the  owner,'*  so  as  to 
make  the  trespasser  guilty  of  a  misdemeanor  instead  of  the  owner  of  the 
boat,  but  we  have  placed  the  amendment  where  the  act  directs  it  to  be  placed. 
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TRAMPS  AND  VAGRANTS. 

See*  615  (3828),  Going  about  from  place  to  place  begging;  pe9t» 
ally;  proviso.    1879,  c.  198,  s.  1. 

Any  person  going  about  from  place  to  place  begging,  or  sub- 
sisting on  charity,  shall  be  a  tramp,  and  punished  by  imprisonment 
in  the  county  jail  not  more  than  six  months:  Provided^  that  any 
person  who  shall  furnish  satisfactory  evidence  of  good  character 
shall  be  discharged  without  cost. 

Sec.   616  (3829).     Tramp   entering  dwelling-house;  penalty. 
1879,  c.  198,  8.  2. 

Any  tramp  who  shall  enter  any  dwelling-house  or  kindle  any 
fire  on  the  highway  or  on  the  land  of  another  without  the  con- 
sent of  the  owner  or  occupant  thereof,  or  shall  be  found  carrying 
any  fire-arms  or  other  dangerous  weapon,  or  shall  threaten  to 
do  any  injury  to  any  person,  or  to  the  real  or  personal  estate  of 
another,  shall  be  punished  by  imprisonment  at  the  discretion  of 
the  court,  not  to  exceed  twelve  months. 

Sec.  617  (3830).    Wilful  injury  to  person  or  property;  penalty, 
imprtsonment  not  to  exceed  three  years.    1879,  c.  198,  s.  3. 

Any  tramp  who  shall  wilfully  and  maliciously  do  any  injury 
to  any  person  or  to  real  or  personal  estate  of  another,  shall  be 
punished  by  imprisonment  at  the  discretion  of  the  court,  not  to 
exceed  three  years. 

Sec.  618  (3831).     What  is  evidence  of  being  a  tratnp,    1879,  c. 
198,  s.  4. 

Any  act  of  begging  or  vagrancy  by  any  person,  unless  a  well 
known  object  of  charity,  shall  be  evidence  that  the  person  com- 
mitting the  same  is  a  tramp. 

Sec.  619  (3832).    Tramps  to  be  arrested.    1879,  c.  198,  s*  5. 

Any  person  upon  a  view  of  any  offence  described  in  this  chap- 
ter shall  cause  the  said  offender  to  be  arrested  upon  a  warrant 
and  taken  before  some  justice  of  the  peace,  or  may  apprehend 
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» 

the  oflFender  and  take  him  before  a  justice  of  the  peace  for 
examination,  and,  on  his  conviction,  shall  be  entitled  to  the 
same  fee  as  a  sheriff. 

Hec*  620  (3833),  Chapter  not  appHcoble  to  women;  or  minor 
under  fourteen  years*    1879,  c.  198,  s.  6. 

This  chapter  shall  not  apply  to  any  woman;  or  minor  under 
the  age  of  fourteen  years;  nor  to  any  blind  person. 

Sec,  621  (3834) »  Vagrancy,  what  and  fiow  punished*  JR.  C,  c. 
34,  s.  43.  1840,  c.  61.  1866,  c  42.  1873-^4,  c.  176,  s.  12. 
1879,  c.  198. 

Any  person  who  may  be  able  to  labor  and  who  has  no  apparent 
means  of  subsistence,  and  neglects  to  apply  himself  to  some 
honest  occupation  for  the  support  of  himself  and  his  family;  or, 
if  any  person  shall  be  found  spending  his  time  in  dissipation, 
or  gaming,  or  sauntering  about  without  employment,  or  en- 
deavoring to  maintain  himself  or  his  family  by  any  undue  or 
unlawful  means,  such  person  shall  be  a  vagrant,  and  guilty  of  a 
misdemeanor,  and  punished  by  a  fine  not  to  exceed  fifty  dollars 
or  by  imprisonment  not  to  exceed  thirty  days;  and  the  offence 
shall  be  cognizable  before  a  justice  of  the  peace,  who  may 
release  the  party  on  his  giving  a  recognizance,  with  or  without 
security,  for  his  industrious  atfei  peaceable  deportment  for  one 
year  or  less  from  the  date  thereof,  and  may  also  impose  on  him 
a  punishment  not  to  exceed  that  above  mentioned. 
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Sec.  622  (3804).    Commissioners  may  enforce  their  by-laws  by 
proper  penalties.    M.  C,  c.  Ill,  s.  16. 

They  may  enforce  their  by-laws  and  regulations,  by  imposing 
penalties  on  such  as  violate  them ;  and  compel  the  performance 
of  the  duties  they  impose  upon  others,  by  suitable  penalties. 

What  is  meant  by  " auitable  penalties".— The  term  "suitable  penalties  "  meaus 
pecuniary  punishment,  and  where  there  is  no  express  provision  in  a  town 

31 
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charter  authorizing  the  commissioners  to  prescribe  imprisonment  for  a  viola- 
tion of  the  town  ordinances,  they  have  no  power  to  prescribe  such  punish- 
ment.   Crenshaw,  94-877. 

Sec.   623  (3820).      Violation    of    ordinance    a   mi8demeano9\ 
1871''2,  c.  195,  s.  2. 

Any  person  violating  an  ordinance  of  a  city  or  town  shall  be 
guilty  of  a  misdemeanor,  and  shall  be  fined  not  exceeding  fifty 
dollars,  or  imprisoned  not  exceeding  thirty  days. 

Buildings  in  towns  and  cities. — A  town  ordinance  providing  that  no  person  shall 
build  or  erect  within  the  city  limits  "  any  building  of  any  kind  or  character, 
or  otherwise  add  to,  build  upon  or  generally  improve  or  change  any  building, 
without  having  first  applied  to  the  aldermen  and  obtained  a  permission  for 
such  purpose,"  is  void  as  reserving  to  the  aldermen  the  right  to  refuse  the 
application  of  one  landowner,  and  grant  that  of  another  arbitrarily  and 
despotically,  when  for  all  material  purposes  the  two  apply  for  precisely  the 
same  privilege.    Tenant,  no — . 

An  ordinance  prohibiting  the  erection  of  wooden  buildings,  or  buildings 
with  wooden  of  shingle  roofs,  in  thickly  settled  portions  of  the  tovni,  and 
requiring  a  license  before  beginning  such  structures,  is  valid,  provided  the 
ordinance  lays  down  a  general  rule  that  precludes  the  possibility  of  discrimi- 
nation and  favoritism  in  granting  the  license.    Tenant  no — . 

Even  where  a  contract  has  been  made  for  the  erection  of  such  wooden  build- 
ings before  the  passage  of  a  valid  ordinance  forbidding  the  erection  of  such 
buildings,  the  builder  is  considered  as  having  entered  into  the  contract  subject 
to  the  right  of  the  municipality  to  enact  a  prohibitory  by-law  and  annul  his 
contract  at  any  time  before  he  begins  tdM>uild  and  expend  money  that  he  may 
lose  if  prohibited  from  finishing.    Tenant,  no — . 

Sappressing  hawdyhoiues. — Under  a  general  power  in  a  charter  to  suppress 
houses  of  ill  fame,  a  city  may  pass  an  ordinance  forbidding  owners  to  rent 
liouses  for  the  purpose  of  being  used  as  bawdy  houses,  or  with  a  knowledge 
that  they  will  be  so  used  by  the  lessee;  but  its  authorities  are  not  thereby 
empowered  to  define  what  is  a  house  of  ill  fame,  or  declare  a  given  house  to 
be  a  bawdy  house,  or  to  enact  that  the  permitting  of  prostitution  by  the  owner 
or  occupant  of  any  house  therein  shall  constitute  such  ovrner  or  occupant  the 
keeper  of  a  house  of  ill  fame.     Webber,  107-962. 

Warrant. — A  warrant  joining  two  defendants  charged  with  a  violation  of  a 
town  ordinance  by  being  drunk  in  a  public  place,  is  fatally  defective.  Drunk- 
enness is  a  personal  vice.    Deaton,  92-788. 

A  warrant  which  charges  that  defendant  **did,  while  driving  out  of  town, 
act  in  a  disorderly  manner  by  driving  at  a  furious  rate  and  did  whoop  and  hol- 
low so  loud  as  to  disturb  the  quiet  of  the  town  »  *  *  contrary  to  law  and 
in  violation  of  the  sixth  ordinance  of  said  town  and  against  the  peace  and 
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dignity  of  the  state/'  is  sufficient  without  giving  the  contents  of  the  ordinance, 
or  averring  the  authority  by  which  the  ordinance  was  passed,  since  the  court 
vrill  take  notice  of  the  general  law  giving  town  authorities  power  **  to  enforce 
their  by-laws  and  regulations.'*    Merritt,  83-677. 

Loud  and  boisteroiis  longaage. — An  ordinance  punishing  by  a  fine  the  use  of 
'Uoud  and  boisterous  cursing  and  swearing  in  any  street,  house  or  elsewhere 
in  the  city,"  is  valid.    Cainan,  94-880. 

An  indictment  under  such  ordinance  need  not  set  out  the  words  used  by 
defendant    lb. 

Working  itreeta.— Where  the  charter  of  a  town  authorizes  its  commissioners 
to  adopt  ordinances  'Tor  the  improvement  of  the  streets,*'  an  ordinance 
requiring  all  male  citizens  between  the  ages  of  eighteen  and  forty-five  years 
to  work  a  certain  number  of  days  on  the  streets  and  imposing  a  fine  or  impris- 
onment for  wilful  refusal  to  do  so,  is  valid,  and  a  violation  of  it  is  a  misde- 
meanor within  the  jurisdiction  of  the  mayor.    Smith,  103-403. 

Ttesh  meats. — A  town  ordinance  prohibiting  the  sale  of  fresh  meats  within 
the  corporate  limits  of  the  town  outside  the  market-house  is  valid.  Pender- 
grass,  106-664. 

Arrest. — So  much  of  a  town  ordinance  as  provides  that  for  m  violation  of  it 
persons  may  be  "arrested**  is  void,  since  the  arrest  is  only  by  virtue  of  the 
above  statute  and  not  under  the  ordinance.     Earnhardt,  107-789. 

General  law. — A  town  ordinance  which  makes  an  act  which  is  a  criminal 
offence  under  the  general  law  of  the  state  an  offence  against  the  town  is  void. 
Keith,  94-933. 

Penalty  must  be  certain. — An  ordinance  fixing  a  penalty  of  not  more  than  five 
dollars  is  void  for  uncertainty.    Cainan,  94-883. 

A  town  ordinance  which  leaves  the  fine  or  penalty  imposed  by  it  uncertain 
as  to  amount  is  void.    Rice,  97-421. 

If  the  penalty  is  left  to  be  fixed  in  the  discretion  of  the  court  the  ordinance 
is  void.    Worth,  95-615. 

If  the  penalty  is  not  to  exceed  a  fine  of  fifly  dollars  or  imprisonment  thirty 
days,  the  ordinance  is  void  for  uncertainty.    Crenshaw,  94-877. 

Discretion—valid  ordinance. — An  ordinance  making  the  penalty  certain,  but 
providing  that  the  mayor,  in  his  discretion,  may  remit  a  part  of  it,  is  valid. 
Cainan,  94-883. 

•Jury  trials— constitntion.— Under  Const.  N.  C,  art.  i,  i  13,  and  art.  4,  J{  12,  14 
and  27,  the  legislature  may  constitute  the  mayor  of  a  town  an  **  inferior  court, 
with  the  jurisdiction  of  a  justice  of  the  peace,**  or  a  "  special  court  within  the 
corporate  limits  of  the  town,**  with  a  larger  jurisdiction  than  a  justice  of  the 
peace,  and  may  dispense  with  jury  trials  in  "petty  misdemeanors,**  and  pro- 
vide other  means  of  trial  for  such  offences.    Such  being  the  case  violators  of 
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22  3  and  4  of  the  ordinance  of  Morganton,  not  only  incur  the  penalty  therein 
prescribed,  but  under  22  11  ^^cl  12  of  the  charter  of  said  town  are  also  guilty 
of  a  misdemeanor,  and  may  be  punished  by  the  mayor  as  a  "  special  court." 
Powell,  97-417. 

Where  part  of  ordiiuuice  is  Toid.— If  a  part  of  an  ordinance  is  void,  all  other 
clauses  with  which  the  invalid  part  is  necessarily  connected  or  which  are 
dependent  on  it  are  void  also.    Webber,  107-962. 

License  tax. — The  power  to  license  persons  for  the  privilege  of  carrying  on 
trades  and  to  require  a  price  therefor  is  a  police  power,  but  does  not  give  the 
right  to  use  the  license  as  a  mode  of  taxation  for  revenue,  in  the  absence  of  a 
clear  intent  in  the  charter.    Bean,  91-554. 

Sale  of  mercluuidise  on  sidewalk. — The  legislature  may  confer  on  a  municipal 
corporation  the  authority  to  forbid  the  exposure  for  sale  of  produce  or  other 
merchandise  on  any  sidewalk,  or  the  space  in  front  of  a  building  used  as  a 
sidewalk,  in  such  manner  as  may  incommode  ^passengers,  notwithstanding 
the  municipality  may  not  have  acquired  an  easement  or  title  to  the  soil  in  the 
area  within  which  the  prohibition  is  intended  to  operate.    Summerfield,  107- 

895. 

IdveryHitables^taK. — A  tax  imposed  by  a  municipal  government  on  keepers 
of  livery-stables  is  not  a  tax  on  property,  but  a  tax  on  occupations  or  voca- 
cations,  and  is  not  unconstitutional.    Powell,  100-525. 

Loud  and  boisterous  swearing. — A  town  ordinance  punishing  by  a  fine  every 
person  guilty  of  **  loud  and  boisterous  cursing  and  swearing,  or  other  disor- 
derly conduct  in  any  street,  house  or  alley,"  is  valid.    Debnam,  98-712. 

Selling  liquor  on  Sunday. — ^A  town  ordinance  punishing  the  offence  of  selling 
liquor  on  Sunday  is  void,  since  such  offence  is  against  the  general  law  of  the 
state.     Langston,  88-692. 

Obitmcting  waterway. — ^Where  the  town  authorities  construct  a  waterway 
through  the  lands  of  another,  resulting  on  several  occasions  in  the  flooding  of 
his  premises,  and  the  owner  of  the  land  places  an  obstruction  in  the  waterway, 
but  on  his  own  land,  by  which  a  street  is  flooded  and  made  insecure,  he  may 
be  convicted  of  a  violation  of  a  town  ordinance  forbidding  the  placing  of 
obstructions  in  any  waterway  so  that  water  shall  accumulate  in  the  street, 
though  there  has  been  no  condemnation  of  the  land  nor  other  acquisition  of 
the  right  to  the  easement.    Wilson,  107-865. 

Special  verdict. — The  jury  returned  a  special  verdict  which  concluded  as  fol- 
lows: ''If  on  these  facts  the  defendant  is  guilty  in  law,  we  find  him  guilty;  if. 
on  these  facts,  he  is  not  guilty  in  law,  we  find  him  not  guilty."  The  court 
entered  judgment  that  ''upon  this  verdict  of  the  jury,  the  court  finds  the 
defendant  not  guilty,  and  orders  that  he  be  discharged" :  If  eld,  that  the  special 
verdict  did  not  amount  to  a  verdict  of  guilty  or  not  guilty,  but  that  the  jury 
simply  found  a  certain  state  of  facts  to  be  true;  and  that  the  judgment  of  the 
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court  should  have  been  that  the  facts  found  did  or  did  not  constitute  the 
o£fence  charged,  and  the  verdict  should  have  been  rendered  in  accordance  with 
the  opinion  of  the  court.     Moore,  107-770. 

The  court,  upon  the  facts  found,  should  instruct  the  jury  that  their  verdict 
should  be  guilty  or  not  guilty.     Monger,  107-771. 

Indictment  of  town  oi&eers. — Different  persons  cannot  be  charged  in  the  same 
indictment  with  different  and  distinct  offences.    Hall,  97-474. 

Where  two  distinct  boards  of  city  officers  are  charged  with  separate  duties 
in  relation  to  the  government  of  the  city,  the  officers  of  such  boards  cannot  be 
joined  in  one  indictment  charging  a  breach  of  public  duty.    lb. 

An  indictment  for  failure  to  perform  a  public  duty  against  an  officer  of  a  , 
municipal  corporation,  must  state  with  what  particular  duty  he  is  charged  and 
his  failure  to  perform  it.    lb. 

An  indictment  against  the  mayor  and  aldermen  of  a  city  for  a  neglect  of 
official  duty  in  failing  to  remove  obstructions  from  a  street  and  to  keep  the 
same  in  repair,  is  fatally  defective  if  it  fails  to  point  out  the  particular  duty 
neglected,  or  to  refer  to  the  statute  imposing  it.     Fishblate,  83-654. 

Sec.  624  (3818).  Criminal  Jurisdiction  of  mayors  same  as  that 
of  Justices  of  the  peace.  1871'*2,  c.  191,  s.  i:  1876^*7,  c. 
243,  s.  I. 

The  mayor  or  chief  officer  of  every  city  or  incorporated  town 
is  hereby  constituted  an  inferior  court,  to  be  called  a  municipal 
court,  and  as  such  court  said  mayor  or  chief  officer  shall  be  a 
magistrate  and  conservator  of  the  peace,  and  within  the  corpo- 
rate limits  of  any  city  or  town  shall  have  the  jurisdiction  of  a 
justice  of  the  peace  in  all  criminal  matters  arising  under  the 
laws  of  the  state,  or  under  the  ordinances  of  said  city  or  town. 
The  rules  of  law  regelating  proceedings  before  a  justice  of  the 
peace  shrall  be  applicable  to  proceedings  before  such  mayor  or 
chief  officer,  and  the  said  mayor  or  chief  officer  shall  be  entitled 
to  the  same  fees  which  are  allowed  to  justices  of  the  peace. 

Kayor  may  piuiish  ibr  contempt. — The  mayor  of  a  town  has  jurisdiction  to  punish 
for  contempt,  though  not  named  among  the  officers  having  that  power  as  pre- 
scribed in  2  92,  since  every  court  inherently  possesses  such  power  independent 
of  statutory  enactment,  besides  the  fact  that  under  the  above  statute  a  mayor  is 
constituted  an  inferior  court  and  given  the  powers  of  a  justice  of  the  peace. 
Deaton,  105-59. 

Jurisdiction — Bnperior  court. — The  superior  court  has  no  original  jurisdiction 
to  try  indictfnents  for  violation  of  town  ordinances.     White,  76-15. 
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Sec.  029  (3819)0    Authority  of  the  municipal  court;  appeals 
therefrom.    1870-^7,  e.  243,  8.  2. 

As  such  court  said  mayor  or  chief  officer  shall  have  authority 
to  hear  and  determine  all  cases  that  may  arise  upon  the  ordinances 
of  said  city  or  town;  to  enforce  penalties  by  issuing  execution 
upon  any  adjudged  violation  thereof,  and  to  execute  the  laws 
and  rules  that  may  be  made  and  provided  by  the  board  of  alder- 
men of  said  city  or  town,  for  the  government  and  regulation  of 
the  said  city  or  town,  but  in  all  cases  any  person  dissatisfied  with 
the  judgment  of  said  mayor  or  chief  officer,  may  appeal  to  the 
the  superior  court  as  in  case  of  a  judgment  rendered  by  a  justice 
of  the  peace. 

Sec.  026  (3808).    Town  constable,  his  0€tth,  power  and  duties, 
R.  C,  c.  Ill,  s.  20. 

The  town  constable  shall,  before  some  justice  of  the  peace, 
take  the  oaths  prescribed  for  public  officers,  and  an  oath  that  he 
will  faithfully  and  impartially  discharge  the  duties  of  his  office 
according  to  law.  As  a  peace-officer,  he  shall  have  within  the 
town  all  the  powers  of  a  constable  in  the  county;  and  as  a  min- 
isterial officer,  he  shall  have  the  same  power  as  a  constable  iu 
the  county,  to  execute  all  process  that  may  be  issued  by  the 
mayor,  and  to  enforce  the  ordinances  and  regulations  of  the 
commissioners  as  they  may  direct. 

Conitable  may  execute  warrant  anywhere  in  county. — A  town  constable  or  mar- 
shal may  execute  a  warrant  issued  by  the  mayor  anywhere  within  the  county 
in  which  the  town  is  situated.    Sigman,  106-72S. 

8&c.  027  (3810).    Town  constables  authorized  to  serve  process. 
1879,  c.  200. 

It  shall  be  lawful  for  city  and  town  constables  to  serve  all 
civil  or  criminal  process  that  may  be  directed  to  them  by  any 
court  within  their  respective  counties,  under  the  same  regula- 
tions and  penalties  as  prescribed  by  law  in  the  case  of  other 
constables. 
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Sec.  628  (3814).    Failure  of  officers  to  settle  with  treasurer  a 
misdemeanor.    1879,  c.  194,  s.  2.    1881,  c.  37* 

Any  constable  or  collector  of  taxes  for  any  town  or  city,  or 
any  other  oflScer,  who  shall  fail  to  make  settlement  and  full 
return  of  all  moneys,  penalties  and  fines  coming  into  his  hands 
each  month  with  the  town  or  city  treasurer,  or  other  officer 
authorized  to  receive  the  same,  shall  be  guilty  of  a  misdemeanor. 

Sec.  629  (3811).    Policemen  may  execute  criminal  process. 

A  policeman  shall  have  the  same  authority  to  make  arrests 
and  to  execute  criminal  process,  within  the  town  limits,  as  is 
vested  by  law  in  a  sheriff. 
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CoTirt  may  lit  during  holidayi. — Code  N.  C,  H  37S2-3784,  declaring  certain 
days  public  holidays,  do  not  prevent  the  courts  from  proceeding  with  the  usual 
business  before  them.    Moore,  104-743. 

SemoTing  Jury  from  oonrt-rooxn  daring  trial. — ^The  judge  may,  in  his  discretion, 
remove  the  jury  from  the  court-room  while  a  proposition  to  introduce  evidence 
is  being  debated.  Ordinarily  this  is  a  matter  of  discretion,  but  its  exercise 
under  some  circumstances  may  be  reviewed.    Moore,  104-743. 

Judgment  may  be  modified  during  the  term. — The  court  during  the  same  term 
has  power  to  modify  its  judgment  by  decreasing  the  punishment.    Brittain, 

93-587. 

Conditional  Judgment. — A  judgment  imposing  a  fine,  and  in  default  of  pay- 
ment, imprisonment,  is  irregular  and  illegal,  as  being  conditional  and  alterna- 
tive.   Perkins,  82-681. 

A  sentence  to  **  pay  a  fine  of  ^o,  and  in  default  thereof  be  imprisoned  thirty 
days, "  is  erroneous.     Alternative  judgments  are  not  allowed.    Deaton,  105-59. 

Denial  of  motion  not  reviewable. — A  motion,  made  in  the  court  below,  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence,  may  be  denied  in  the  discre- 
tionof  the  trial  judge,  and  the  exercise  of  such  discretion  is  not  reviewable. 
Morris,  109 — , 

Bemoval  from  one  county  to  another. — A  case  cannot  be  removed  from  one  county 
to  another  for  trial  before  defendant  has  pleaded  to  the  indictment.  Swepson, 
81-571. 
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A  motion  to  remove  to  another  county  cannot  be  made  before  defendant  has 
pleaded.     Haywood,  94-^47. 

Ezpense  of  giuurdiiig  jail. — ^The  expense  of  guarding  the  jail  after  convictioxi 
must  be  defrayed  by  the  county  from  which  the  case  was  removed.  Justices 
of  Anson,  33  (11  Ited.),  135. 

Semoval  to  Moral  court. ->Rev.  Stat.  U.  S.,  {  643;  authorizing  the  removal  of 
criminal  prosecutions  from  a  state  court  to  a  circuit  court  of  the  United  States 
is  constitutional,  and  where  defendant  in  an  indictment  in  the  superior  court 
for  assault  and  battery  makes  affidavit  that  he  was  a  revenue  officer  of  the 
United  States,  and  that  the  alleged  o£fence  was  committed  under  color  of  his 
office,  the  proceeding  in  the  superior  court,  on  receipt  of  an  order  of  removal 
from  the  circuit  court,  is  properly  stayed.  Rodman,  J.,  dissenting.  Haskins, 
77-530. 

It  is  not  error  for  the  superior  court  on  motion  of  a  defendant,  who  is  a 
United  States  officer,  in  an  indictment  for  a  conspiracy  to  extort  money,  to 
order  the  removal  of  the  cause  to  the  federal  court.  Following  State  v. 
Haskins,  77-530-    Deaver,  77-555. 

Motion  in  arrest  may  bo  first  made  in  inireme  court. — Where  it  does  not  appear 
from  the  record  that,  in  some  aspect  of  it,  the  judgment  rendered  is  warranted, 
a  motion  in  arrest  of  judgment  may  be  made  in  the  supreme  court,  though 
not  made  in  the  court  below.    Roanoke  Railroad  and  Lumber  Co.,  109 — . 

When  opinion  certified. — ^The  supreme  court  may  direct  an  opinion  to  be  certi- 
fied down  in  advance  of  the  statutory  time.     Hem  don,  107-934. 

Order  made  after  expiration  of  term. — A  judge  has  no  power  to  make  any  order 
in  a  criminal  action  after  the  expiration  of  the  term.    Alphin,  81-566. 

Discrediting  a  witness — ^when  judge  may  reftise  to  compel  an  answer. — In  all  cases 
questions  tending  to  disparage  or  disgrace  a  witness  may  be  asked,  provided 
they  are  limited  to  particular  acts;  but  evejl  then,  when  it  is  apparent  to  the 
court  that  they  are  put  merely  for  the  purpose  of  annoying  or  harassing  the 
witness,  the  trial  judge  may,  in  his  discretion,  refuse  to  compel  him  to  answer, 
but  such  refusal  is  a  legitimate  subject  of  comment  before  the  jury.  Gay, 
94-814. 

Right  to  open  and  conclude. — Under  Rule  6,  Supreme  Court,  the  right  to  open 
and  conclude  the  argument  is  left  to  the  discretion  of  the  judge,  and  his 
action  is  not  reviewable.    Anderson,  101-758. 

Mistake  in  making  indictment  "a  true  bill,"  how  shown. — If  a  bill  of  indictment 
be  endorsed  *'a  true  bill**  by  mistake,  when  the  grand  jury  had  directed 
their  clerk  to  endorse  it  **  not  a  true  bill,'-  the  defendant  may  show  that  fact 
by  affidavit  or  otherwise,  either  upon  a  motion  to  quash  or  plea  in  abatement, 
and  thereupon  the  indictment  shall  be  quashed.    Horton,  63-595. 
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Bail  may  be  required  when  blQ  quaahed. — When  an  indictment  is  quashed,  it  is 
competent  and  proper  for  the  court  to  require  the  defendant  to  give  bail  to 
answer  another  indictment  for  the  same  offence.     Griffice,  75-316. 

Withdrawal  of  appeal. — ^Appeals  in  misdemeanors  may  be  withdrawn  by  coun- 
sel for  defendant,  with  consent  of  the  attorney-general,  but  in  felonies  it  must 
appear  affirmatively  that  the  prisoner  advisedly  assents  to  and  desires  the 
withdrawal  of  his  appeal.     Leak,  90-655. 

After  appeal  to  the  supreme  court,  the  appeal  cannot  be  withdrawn  when 
the  attorney-general  opposes  the  application,  and  no  good  cause  is  shown 
why  it  should  be  granted.     Brewer,  98-607. 

Consolidation  of  indictmenti. — Where  the  defendant  is  charged  in  four  separate 
indictments  with  larceny,  the  court  may  consolidate  and  treat  them  as  if  the 
several  offences  charged  had  been  embraced  in  one  indictment  containing 
different  counts.  Such  consolidation,  however,  should  only  be  allowed  in 
cases  where  the  presiding  judge  is  satisfied  that  the  ends  of  justice  require  it, 
and  the  solicitor  should  be  forced  to  elect  on  which  bill  he  asks  for  a  con- 
viction before  the  defendant  is  required  to  give  his  evidence.  McNeill,  93- 
552. 

The  finding  of  a  new  bill  for  the  same  felony,  varying  the  terms  in  which 
the  offence  is  charged,  is  simply  adding  a  new  count,  and  the  whole  constitutes 
but  one  proceeding.    Johnson,  50  (5  Jones),  221. 

Case  remanded  when  jiutice  improperly  binds  over  to  court. — Where  a  justice  of 
the  peace  binds  over  a  defendant  to  appear  in  the  superior  court  to  answer  to 
a  charge  of  which  the  justice  has  exclusive  original  jurisdiction,  the  proper 
course  is  for  the  superior  court  to  remand  the  case  to  the  justice  for  trial. 
Sykes,  104-700. 

Bepositioni  admisiible  in  a  bastardy  proceeding. — Depositions  are  admissible  in 
evidence  on  the  trial  of  an  issue  in  bastardy  as  they  are  in  other  civil  cases. 
A  proceeding  in  bastardy  is  purely  a  civil  action.     Hickerson,  72-421. 

Trial  of  one  defendant  without  the  other. — On  indictment  for  fornication  and 
adultery,  a  trial  may  be  had  as  to  one  of  the  defendants,  though  the  other  has 
not  been  taken.     Lyerly,  52  (7  Jones),  158. 

Using  one  as  witness  against  the  other. — On  the  trial  of  an  indictment  for  forni- 
cation and  adultery,  the  solicitor  may  enter  a  nol  pros,  as  to  one  of  the  defend- 
ants and  use  that  one  as  a  witness  to  prove  the  offence  against  the  other. 
Phipps,  76-203. 

One  may  be  punished  and  the  other  granted  a  new  trial. — Where,  after  conviction 
of  both  defendants  of  fornication  and  adultery  on  the  confessions  of  the  male 
defendant,  the  female  is  granted  a  new  trial  because  such  confessions  were 
improperly  received  against  her,  the  court  may  still  pass  judgment  upon  the 
male  def<^ndant.     Parham,  50  (5  Jones),  416. 
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Vo  writ  of  error  in  criminal  cases. — ^The  writ  of  error  in  criminal  cases  does 
not  obtain  in  this  state,  and  a  certiorari  to  bring  up  a  case  in  which  a  prisoher 
has  been  properly  convicted  but  illegally  sentenced  can  not  be  treated  as  such. 
Lawrence,  81-522. 

Effect  of  certiorari  where  defendant  is  illegally  sentenced — practice. — ^The  granting 
of  a  writ  of  certiorari  to  bring  up  a  case  in  which  an  illegal  sentence  has  been 
pronounced  against  a  defendant  does  not  entitle  him  to  his  discharge  on  the 
ground  that  the  effect  of  the  certiorari  is  to  give  him  a  new  trial  and  no  per- 
son can  be  put  twice  in  jeopardy  of  life  or  limb;  but  the  practice  in  this  state 
is  to  send  the  case  back  for  such  judgment  as  the  law  allows.  Lawrence,  81- 
522. 

Habeas  corpns  ad  snbjieiendnni. — Where  a  prisoner  is  in  the  penitentiary  under 
an  illegal  sentence  and  his  case  is  brought  to  the  supreme  court  by  certiorari, 
or  otherwise,  and  the  judgment  corrected,  the  prisoner  may  be  brought  before 
the  proper  court  beloW  upon  a  writ  of  habeas  corpus  ad  subjiciendum  to  the 
end  that  the  proper  judgment  may  be  pronounced  upon  him  according  to  law. 
Lawrence,  81-522. 

Beftisal  of  witness  to  answer  disparaging  questions. — Where  the  trial  judge 
refuses  to  compel  a  witness  to  answer  questions  which  tend  to  disparage  or  dis- 
grace the  witness,  it  being  apparent  that  such  questions  are  asked  merely  for 
the  purpose  of  annoying  and  harassing  him,  the  refusal  of  the  witness  to 
answer  such  questions  is  a  legitimate  subject  of  comment  before  the  jury. 
Gay,  94-814. 

« 

When  defendant  may  be  again  tried  after  verdict  of  acquittal. — Where  a  defendant 
indicted  for  a  misdemeanor  procures  a  verdict  of  acquittal  by  a  trick  or  fraud 
the  verdict  is  a  nullity,  and  he  may  be  again  put  on  trial  for  the  same  offence. 
Swepson,  79-632. 

Punishment  of  one,  though  others  not  taken. — Where,  on  indictment  for  a  riot, 
one  of  several  defendants  is  convicted,  he  may  be  punished  though  the  others 
are  not  yet  taken,  for  though  the  others  may  be  acquitted,  yet  he  is  estopped 
by  the  verdict  to  deny  his  guilt.    Pugh,  3  (2  Hay.),  55  (218). 

Beftising  compensation  to  witness. — ^The  action  of  the  court  in  refusing  to  allow 
any  compensation  to  witnesses  is  not  reviewable.    Massey,  104-877. 

Insanity. — If  a  prisoner  after  conviction  of  a  capital  felony  suggests  insanity, 
the  judgement  must  be  suspended  until  the  fact  can  be  tried  by  a  jury;  if  after 
judgment,  execution  must  be  likewise  stayed.    Vann,  84-722. 

The  prisoner  having  been  found  insane  the  court  ordered  that  he  be  confined 
in  the  asylum  until  his  mind  be  restored,  '*upon  the  happening  of  which  event 
the  authorities  of  said  asylum  are  hereby  ordered  to  notify  the  clerk  of  the 
superior  court  for  the  county  of  Granville  to  the  end  that  he  may  be  returned 
to  said  county  for  trial.**  The  prisoner  afterwards  escaped  from  the  asylum» 
but  was  retaken,  put  on  trial  and  convicted:  Held^  that  an  objection  that  the 
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prisoner  could  not  be  required  to  plead  until  the  asylum  authorities  had  certi- 
fied that  he  had  recovered  his  sanity  could  not  be  sustained,  since  the  court's 
authority  to  inquire  into  his  mental  condition  and  try  him,  if  found  sane,  did 
not  depend  on  the  action  of  the  asylum  authorities.    Pritchett,  106-667. 

Insanity  of  juror. — A  motion  for  a  new  trial  on  the  ground  that  one  of  the 
jurors  became  insane  shortly  after  the  rendition  of  the  verdict,  and  might  be 
supposed  to  have  been  insane  while  on  the  jury,  may  be  denied  in  the  discre- 
tion of  the  court,  in  the  absence  of  any  evidence  that  the  juror  was  insane 
while  acting  as  a  juror.    Rogers,  94-860. 

Severance. — Whether  or  not  a  severance  will  be  allowed  and  the  prisoners 
allowed  a  separate  trial,  is  a  matter  of  discretion  in  the  trial  judge,  and  its 
refusal  cannot  be  assigned  as  error.     Gooch,  94-987. 

A  motion  for  a  severance  is  submitted  to  the  discretion  of  the  trial  judge, 
and  his  action  is  not  reviewable  except  in  case  of  gross  abuse.  Ozendine, 
107-783. 

The  fact  that  the  court  refused  a  separate  trial  to  a  white  prisoner  who  was 
jointly  indicted  with  two  colored  prisoners  is  not  assignable  as  error,  since 
persons  jointly  indicted  cannot  claim  separate  trials  as  a  matter  of  right,  and 
the  refusal  of  such  motion  is  a  matter  of  discretion.    Collins,  70-241. 

Be-ezamination  of  witness. — Upon  disagreement  of  counsel  as  to  facts  testified 
to  by  a  witness,  it  is  not  error  in  the  court  to  have  the  witness  re-examined. 
Boon,  82-637. 

Presence  of  defendant  in  court  during  trial. — On  indictment  for  larceny,  defend- 
ant was  present  during  the  trial  until  the  jury  were  returning  with  their  ver- 
dict when  he  fled,  and,  on  being  called,  failed  to  answer.  One  of  his  counsel 
was  present  when  the  verdict  was  rendered,  and  made  no  objection  to  the  tak- 
ing of  the  verdict  in  defendant's  absence:  Held,  that  in  indictments  for  felon- 
ies less  than  capital  defendant  may  waive  his  right  to  be  present  during  the 
progress  of  the  trial,  and  that  the  verdict  thus  rendered  was  not  void.  Smith, 
C.  J.,  dissenting,    Kelly,  97-404. 

The  right  of  a  prisoner  charged  with  a  capital  felony  to  be  present  throughout 
the  progress  of  the  trial  cannot  be  waived  even  by  himself,  and  it  is  the  duty 
of  the  court  to  see  that  he  is  actually  present  at  each  and  every  step  taken  in 
the  progress  of  the  trial.    Jenkins,  84-812. 

Counsel  for  a  defendant  charged  only  with  a  misdemeanor  cannot  waive  his 
presence  during  the  trial.    Jenkins,  84-812. 

Bes  a4jadicata. — Where,  upon  ^  mistrial,  the  defendant  moves  for  his  dis- 
charge, which  motion  is  refused,  and  he  is  required  to  give  bail  for  his  appear- 
ance at  the  next  term,  the  judge  presiding  at  next  term  has  no  right  to  enter- 
tain the  motion  and  discharge  the  defendant.    It  is  res  adjudicaia,    Evans, 

75-324. 
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When  eaption  to  indictment  neceeiary. — A  caption  to  an  indictment  is  neceasary 
only  when  the  court  acts  under  a  special  commission,  since  when  the  court  sits 
by  authority  of  a  public  law  everybody  must  take  notice  of  it,  and  it  is  not 
necessary  specially  to  set  forth  the  power  of  the  court.  Wasden,  4  (Tay.  Term^ 
596. 

Flea  of  fbnner  aoqnittal  and  not  guilty. — A  plea  of  both  former  acquittal  and 
not  guilty  may  be  entered,  but  the  jury  cannot  try  the  issues  raised  at  the  same 
time,  and  after  a  verdict  against  defendant  on  a  plea  of  former  acquittal  the 
trial  should  then  proceed  on  the  plea  of  not  guilty.     Respass,  85-534. 

Discharge  of  jnry  before  verdict. — In  misdemeanors  and  in  all  felonies  not  cap- 
ital, the  presiding  judge  has  the  discretion  to  discharge  a  jury  before  verdict 
without  the  consent  of  the  accused,  and  it  is  not  necessary  for  him  to  find  facts 
constituting  the  necessity  for  such  discharge.     Bass,  83-570. 

Circumstantial  evidence. — Where  the  evidence  is  circumstantial,  the  accused  is 
not  entitled  to  a  charge  that  it  must  be  as  conclusive  as  if  an  eyewitness  had 
testified  to  the  fact.    Allen,  103-433. 

Vol  pros,  of  defective  count  after  motion  to  quash. — After  a  motion  to  quash  an 
indictment  containing  two  counts,  one  of  which  is  defective,  the  solicitor  may 
enter  a  not  pros,  as  to  the  defective  count,  and  try  on  the  other.  Buchanan, 
23(ilred.),  59. 

Character  of  defendant. — The  court  charged  the  jury  that  the  state  could  not 
introduce  evidence  as  to  defendant's  character,  but  it  was  the  right  of  defend- 
ant to  offer  it  if  he  chose,  and  he  had  not  done  so,  but  no  unfavorable  infer- 
ence could  be  drawn  from  his  failure  to  do  so:  Heldf  that  though  the  first  part 
of  the  charge  was  erroneous,  the  error  was  cured  by  the  latter  part.  Sanders, 
84-728. 

Pleading  not  guilty  by  several  defendants.— Defendants  in  an  indictment  have  a 
right  to  plead  severally  not  guilty;  but  a  general  plea  of  not  guilty  by  all  the 
defendants  is,  in  law,  a  several  plea.     Smith,  24  (2  Ired.),  402. 

Crrade  of  offence  changed  by  statute.  —Where  the  grade  of  a  common  law  offence 
has  been  made  higher  by  statute,  the  indictment  must  conclude  against  the 
statute,  but  when  the  punishment  has  been  mitigated  it  may  conclude  at  com- 
mon law.     Lawrence,  81-522. 

Verdict  rendered  in  absence  of  defendant. — A  verdict  of  guilty  rendered,  in  the 
absence  of  defendant  and  his  counsel,  to  a  judge  at  his  chambers,  and  entered 
on  the  record  next  day  in  the  absence  of  the  jury  and  defendant,  cannot«be 
sustained.     Bray,  67-283. 

Verdict  of  acquittal  through  firaud. — A  verdict  of  acquittal  on  an  indictment 
for  a  misdemeanor  procured  by  the  trick  or  fraud  of  the  defendant  is  a  nullity^ 
and  the  defendant  can  again  be  put  on  trial  for  the  same  offence.  Swepson, 
79-^32. 
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Yerdict  rendered  to  olerk  in  the  absence  of  defendant. — Where  the  verdict,  on 
indictment  for  larceny,  is  rendered  to  the  clerk  during  the  recess  of  the  court, 
in  the  absence  of  the  defendant  and  withont  his  consent,  and  without  any 
instructions  from  the  court,  judgement  may  be  arrested,  or  the  court  even,  ex 
mero  motu,  may  set  the  verdict  aside.    Bpps,  76-55. 

Election. — Where  different  felonies  of  the  same  nature  are  embraced  in  dif- 
ferent counts  in  the  same  bill,  the  judge,  in  his  discretion,  may  either  quash 
the  bill  or  compel  the  solicitor  to  elect    McNeill,  93-552. 

Where  there  are  several  counts,  each  covering  separate  transactions  punish- 
able in  the  same  way,  or  only  one  count,  but  testimony  as  to  two  or  more 
transactions  falling  under  the  charge,  the  judge  may,  in  his  discretion,  refuse 
or  allow  a  motion  to  force  the  prosecutor  to  elect,  and  may  determine  the 
time  when  the  election  is  to  be  made,  if  at  all.     Parish,  104-679. 

In  the  exercise  of  this  discretionary  power  the  courts  have  generally  held 
that  the  prosecutor,  especially  on  the  trial  of  felonies  or  offences  punishable 
with  infamous  punishment,  should  be  compelled  to  elect  at  the  close  of  the 
testimony  for  the  state,  except  in  cases  where  the  evidence  of  each  one  of  the 
transactions  is  so  mixed  with  and  dependent  on  the  testimony  as  to  the  others, 
with  their  attendant  circumstances,  that  the  court  does  not  deem  it  practicable 
to  confine  the  prosecutor  to  one  transaction  without  destroying  what  seems  to 
be  2^  prima  facte  case  of  guilt  against  the  defendant.    Parish,  104-679. 

It  has  never  been  deemed  so  important  to  enforce  an  election  on  the  part  of 
the  prosecuting  officer  on  the  trial  of  misdemeanors  punishable  at  the  discre- 
tion of  the  court     Parish,  104-679. 

Where  there  are  several  counts  in  an  indictment  drawn  merely  to  meet  the 
different  phases  of  facts  that  will  probably  be  proven,  the  judge  will  neither 
quash  nor  require  an  election.    Parish,  104-679. 

It  is  in  the  discretion  of  the  court  to  quash  an  indictment  or  compel  the 
prosecutor  to  elect  on  which  count  he  will  proceed  when  the  counts  charge 
offences  actually  distinct  and  separate.  This  discretion  is  generally  esercised 
lest  the  defendant  should  be  confounded  in  his  defence,  or  be  prejudiced  in 
his  challenges  to  the  jury,  for  he  might  object  to  a  juryman  trying  one  of  the 
offences,  when  he  would  have  no  objection  to  his  trying  the  other.  Haney, 
19  (2  D.  &  B.),  390. 

Where  an  indictment  for  the  larceny  of  some  wheat  contains  two  counts, 
one  for  the  larceny  and  the  other  for  receiving  the  satne  wheats  knowing  it  to 
have  been  stolen,  an  exception  to  the  refusal  of  the  court  to  require  an  elec- 
tion cannot  be  sustained.     Morrison,  85-561. 

An  indictment  which  contains  several  counts  charging  different  felonies  of 
the  same  grade  and  subject  to  the  same  punishment,  may  be  quashed  on  motion 
made  in  apt  time,  or  the  solicitor  may  be  required  to  elect  on  which  count  he 
will  proceed.  But  in  such  case  it  is  not  error  to  refuse  a  motion  to  arrest  the 
judgment  after  conviction;  so  where  an  indictment  for  larceny  contained  two 
counts,  one  charging  the  larceny  of  an  ox  and  the  other  the  larceny  of  one 
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pound  of  beef,  and  there  was  a  general  verdict  of  guilty,  a  motion  in  arrest  of 
judgment  was  properly  overmled.    Reel,  80-442. 

A  motion  to  quash  on  the  ground  that  a  bill  for  the  same  offence  had  been  found 
at  a  former  term,  and  having  become  mutilated,  a  second  bill  had  been  prepared 
and  conveyed  to  the  door  of  the  grand  jury  room  and  handed  to  the  foreman 
by  an  attorney  employed  to  aid  in  the  prosecution,  and  returned  a  true  bill, 
and  that,  upon  objection  for  this  irregularity,  a  third  bill  was  sent  upon  which 
the  solicitor  now  proposed  to  try,  is  properly  denied.  The  solicitor  is  not 
restricted  to  the  first  bill  found,  but  may  send  another  and  require  the  accused 
to  answer  that  at  the  election  of  the  state.     Hastings,  86-596. 

The  solicitor  may  send  another  bill  at  any  time  before  entering  on  the  trial. 
Dixon,  78-558. 

Whei^  there  are  two  indictments  relating  to  the  same  transaction,  they  may 
be  treated  as  one  bill  with  two  counts,  and  may  be  joined  wherever  a  joinder 
of  counts  would  be  authorized.  If  the  counts  are  inconsistent,  it  is  ground 
for  motion  to  quash,  or  the  state  may  be  required  to  elect  upon  which  the 
trial  shall  be  had.    Watts,  82-656.    Johnson,  50  (5  Jones),  221. 

Distinct  felonies  of  the  same  nature  may  be  charged  in  difierent  counts,  or 
two  indictments  for  the  same  offence  may  be  treated  as  one  containing  differ- 
ent counts,  subject  to  the  right  of  the  defendant  to  move  to  quash  in  case  of 
inconsistent  counts  and  the  power  of  the  court  to  require  an  election  as  to 
which  count  or  indictment  the  state  will  insist    McNeill,  93-552. 

Yariaac*-— court  decides. — What  amounts  to  a  variance  is  a  question  of  law, 
and  the  facts  being  admitted  or  proven,  must  be  determined  by  the  court. 
Green,  100-419. 

When  jury  required. — When  the  determination  of  the  question  as  to  whether 
there  is  a  variance  depends  upon  an  issue  of  fact,  it  must  be  passed  on  by  the 
jury,  with  instructions  from  the  court  as  to  the  law.     Green,  100-419. 

Impeaching  verdict. — The  supreme  court  will  not  look  into  affidavits  in  sup- 
port of  a  motion  to  set  aside  a  verdict  on  account  of  the  misconduct  of  the 
jurors,  but  will  look  only  to  the  record  presented,  and  when  such  motion  is 
designed  to  be  submitted  to  their  revision,  the  facts  must  be  ascertained  by 
the  court  and  spread  upon  the  record.    Smallwood,  78-560. 

A  juror  cannot  be  examined  as  a  witness  to  impeach  the  verdict  of  the  jury 
of  whith  he  was  a  member.     Brittain,  89-481. 

Directing  the  verdict. — After  the  conclusion  of  the  evidence  in  atrial  for  mur- 
der, the  judge  asked  the  counsel  for  the  prisoner  what  they  had  to  say,  to 
which  counsel  replied,  **  We  shall  take  the  ground  that  it  was  in  self-defence.** 
The  judge  answered,  '*It  is  manslaughter  in  any  phase,  with  many  elements 
of  murder.  I  shall  tell  the  jury  to  return  a  verdict  of  manslaughter;**  and  he 
so  directed^  and  the  verdict  was  recorded:  Held^  that  such  a  charge  was  erro- 
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neous.    The  evidence  must  be  submitted  to  the  jury  for  them  to  say  whether 
they  believe  or  disbelieve  it,  even  in  a  clear  case  of  guilt    Dixon,  75-275. 

Where  there  is  no  conflict  of  testimony  and  no  alternative  aspects  of  it  to  be 
submitted,  it  is  not  error  for  the  judge  to  tell  the  jury  that  if  they  believe  the 
evidence  the  prisoner  i^  guilty  of  manslaughter.  Distinguishing  State  v.  Dixon, 
75-275-    Vines,  93-493- 

The  court  may  set  a  verdict  of  gidlty  aside. — The  court  has  the  power  to  set  aside 
a  verdict  of  guilty  when  it  is  against  the  weight  of  evidence,  or  when  there  is 
no  evidence.    Atkinson,  93-519. 

If  the  evidence  produced  is  so  slight  and  inconclusive  as  that,  in  no  view  of 
it,  ought  the  jury  reasonably  to  find  a  verdict  of  guilty,  then  there  is  no  evi- 
dence which  should  be  submitted  to  them.    lb. 

Where  no  exception  to  the  admission  of  incompetent  evidence  necessary.  — Where  cer- 
tain evidence  is  made  incompetent  by  statute,  no  exception  to  the  admission 
of  such  evidence  is  necessary  on  the  trial,  but  its  admission  is  assignable  for 
error  though  no  objection  was  made;  it  is  the  duty  of  the  judge,  on  his  own 
motion,  to  disallow  the  evidence.     Ballard,  79-627. 

Orand  juror  serving  as  juror  on  the  trial.— The  fact  that  a  member  of  the  grand 
jury  which  returned  a  true  bill  for  perjury  was  one  of  the  petit  jury  that  tried 
the  issues  in  an  action  wherein  it  was  charged  the  perjury  was  committed,  is 
no  ground  for  abating  or  quashing  the  indictment.     Wilcox,  104-847. 

Szamination  of  paper. — When  counsel  puts  a  written  document  in  the  hands 
of  a  witness  and  asks  him  whether  it  is  in  his  handwriting,  and  then  proceeds 
to  found  any  question  on  such  document,  the  counsel  on  the  opposite  side  has 
a  right  to  see  it;  the  probable  exception  to  this  rule  being  where  counsel  afler 
handing  the  document  to  the  witness  goes  no  further.    Williams,  91-599. 

Motion  to  quash. — A  motion  to  quash  made  after  verdict  cannot  be  enter- 
tained.   Barbee,  93-498. 

Verdict  of  gnUty  cannot  be  set  aside. —The  court  cannot  set  aside  a  verdict  of 
guilty  and  direct  a  judgment  of  acquittal,  but  must  either  pronounce  judgment 
on  the  verdict  as  returned  or  grant  a  new  trial.     Curtis,  7&  (6  Ired.],  247. 

Verdict  may  be  corrected.— Where,  on  the  rendition  of  a  verdict,  and  before  it 
is  recorded,  it  is  seen  that  there  was  a  mistake  and  misapprehension  of  the 
jury,  it  is  proper  for  the  court  to  explain  to  them  their  duties  in  regard  to  their 
verdict  and  have  them  to  return  to  correct  it.    Shelly,  98-673. 

Case  agreed. — The  court  has  no  right  to  hear  and  decide  a  criminal  action 
upon  a  statement  of  facts  agreed  upon  by  the  state  and  the  accused  and  sub- 
mitted to  the  judge  for  his  decision,  such  statement  not  being  submitted  in  the 
shape  of  a  special  verdict.    Holt,  90-749. 

Submission  of  one  defendant  during  trial. — After  the  close  of  the  testimony,  and 
after  one  counsel  had  addressed  the  jury,  there  being  a  pause  for  a  few  niin- 
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utes,  a  member  of  the  bar  who  appeared  for  another  person  who  was  indicted 
in  a  separate  bill  for  the  same  offence  as  defendant,  x^se  and  said  he  wished  to 
enter  a  submission,  without  stating  in  what  case.  The  court  received  the  sab- 
mission  over  the  objection  of  defendant,  when  the  counsel  stated  he  wished  to 
submit  for  the  other  defendant;  that  he  had  examined  the  evidence,  and  found 
his  client  certainly  guilty,  and  that  defendant  was  more  guilty  than  he.  The 
court  promptly  stopped  the  counsel,  and  told  the  jury  that  his  statement  was 
not  evidence,  and  they  must  not  consider  it,  and  that  he  would  not  have 
allowed  the  remark  if  he  could  have  prevented  it  Defendant  did  not  ask  for 
a  mistrial  at  the  time,  nor  after  verdict  move  for  a  new  trial:  Held^  that  the 
reception  of  the  submission  was  not  reversible  error.     Hunter,  94-829. 

Presence  of  prisoner  in  inpreme  conrt. — It  is  not  necessary  that  a  prisoner 
shoul^be  present  in  the  supreme  court  when  his  case  is  argued  and  deter- 
mined there,  and  he  is  not  denied  his  constitutional  right  to  confront  his 
accusers  and  the  witnesses  against  him  because  he  was  not  so  present,  since  no 
*'  accusers **  or  "witnesses "  appear  in  the  supreme  court  against  him.  Over- 
ton, 77-485. 

Escape  pending  appeal,  case  continued. — Where  a  defendant  convicted  of  larceny 
escapes  pending  the  appeal,  the  appeal  will  not  be  dismissed,  but  will  be  con- 
tinued, to  be  called  when  defendant  shall  be  retaken.    Pickett,  94-971. 

Hearing  in  supreme  conrt  after  prisoner's  escape. — Where  a  person  who  has 
been  convicted  of  an  offence  appeals  from  the  judgment  and  escapes,  the 
supreme  court  may  proceed  with  the  hearing  of  the  exceptions,  dismiss  the 
appeal,  or  direct  the  cause  to  be  continued  to  await  the  recapture  of  the 
fugitive,  and  any  judgment  it  may  pronounce  will  not  be  invalid  because  of 
the  fact  that  the  defendant  was  not  actually  or  constructively  in  custody,  or 
not  represented  by  counsel.    Jacobs,  107-772. 

Sentence,  when  it  takes  effect. — One  who  is  sentenced  to  imprisonment  for  two 
months  "from  and  after  the  first  day  of  November  next,"  may,  after  the 
expiration  of  that  time  and  at  a  subsequent  term  of  the  court,  the  sentence 
not  having  been  complied  with,  be  ordered  to  prison  for  two  months  from  that 
time,  since  the  time  when  a  sentence  shall  be  carried  into  execution  forms  no 
part  of  the  judgment  of  the  court.     Cockerham,  24(2  Ired.),  204. 

Where  a  prisoner  under  sentence  of  death  is  rescued  and  escapes,  and  is  not 
recaptured  until  after  the  day  fixed  for  the  execution,  the  judge,  at  a  subse- 
quent term,  may  direct  the  sentence  to  be  carried  into  effect.      Cardwell, 

95-643. 

Sespite  by  governor. — The  fact  that  the  prisoner  had  been  granted  a  respite  by 
the  governor  does  not  make  it  the  duty  of  the  executive  to  fix  the  day  for 
the  execution  after  the  prisoner  is  recaptured.     Cardwell,  95-643. 

Effect  of  nol.  pros. — A  nolle  prosequi  does  not  amount  to  an  acquittal  of  the 
defendant,  but  he  may  again  be  prosecuted  for  the  same  offence,  or  fresh  pro- 
cess may  be  issued  to  try  him  on  the  same  indictment  at  the  discretion  of  the 
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prosecnting  officer.    Defendant,  however,  is  not  required  to  give  bond  for  his 
appearance  at  any  other  time.    Thornton  35,  (13  Ired.),  356. 

Row  capias  issued  after  aol pros. — A  capias^  after  a  nol  pros.,  does  not  issue  as 
a  matter  of  course  at  the  will  of  the  prosecuting  officer,  but  leave  of  the  court 
must  be  first  obtained.    Thornton,  35  (13  Ired.),  256. 

Sepeal  of  statute  pending  appeal — effect  of.  — Where  the  statute  creating  the  offence 
is  repealed  during  the  pendency  of  the  indictment,  the  defendant  is  entitled  to 
an  acquittal.     Cress,  49  (4  Jones),  421. 

Tsmpering  with  jury. — ^The  rejection  of  evidence  offered  to  show  that  during 
the  retirement  of  the  jury  some  of  them  were  improperly  **  approached  and 
spoken  to,"  being  a  matter  of  discretion  with  the  trial  judge,  is  not  reviewable, 
especially  when  the  exception  does  not  indicate  any  fact  to  prove  a  tampering. 
Harper,  101-76 1. 

Kistake  in  verdict. — ^A  mistake  in  the  verdict  may  be  corrected  before  it  is 
recorded  or  the  jury  discharged.     Shelly,  98-^73. 

When  objection  to  snflleiency  of  evidence  made. — An  objection  to  the  sufficiency 
of  the  evidence  to  warrant  a  verdict  must  be  made  in  proper  manner  before 
verdict,  though  the  court  in  its  discretion  may  grant  a  new  trial  if  it  has  rea- 
son to  believe  injustice  has  been  done,  but  from  its  refusal  to  do  so  there  is  no 
appeal.    Bradley,  104-737. 

?acts  showing  improper  conduct  of  Jnrors  must  be  set  ont. — Where  a  motion  is 
made  to  set  aside  a  verdict  on  the  ground  of  improper  conduct  in  the  jurors, 
the  facts  must  be  ascertained  by  the  court  below  and  spread  on  the  record;  the 
supreme  court  will  not  look  into  affidavits  filed  in  support  of  the  motion. 
Godwin,  27  (5  Ired.),  401. 

Verdict  rendered  on  Sunday. — A  verdict  rendered  on  Sunday  is  not  invalid. 
Penley,  107-808. 

Conlbssion  of  another's  guilt. — Where  two  persons  are  jointly  indicted  for  lar- 
ceny, one  of  them  may  introduce  witnesses  to  prove  the  confessions  of  the 
other  that  he  alone  is  gnilty.    Brite,  73-26. 

Special  verdict. — ^The  court  must  instruct  the  jury  to  render  a  verdict  of  guilty 
or  not  guilty  according  to  the  view  entertained  of  the  law  applicable  to  the 
facts  found,  and  Ihen  pronounce  judgment    Nies,  107-820. 

The  fact  that  the  jury  specially  found  the  facts  and  submitted  them  to  the 
court  for  an  opinion  as  to  whether  they  should  acquit  or  convict,  and  the  court 
being  of  opinion  that  the  defendants  were  not  guilty  thereon,  so  adjudged  and 
directed  a  verdict  of  not  guilty  to  be  entered,  does  not  constitute  a  general  ver- 
dict of  not  guilty,  but  amounts  to  a  special  verdict^  and  from  the  judgment 
thereon  the  state  can  appeal.    Ewing,  108-755. 

Where  a  special  verdict  is  taken  the  court  should  simply  declare  its  opinion 
that  the  defendant  is  guilty  or  not  guilty,  and  enter  judgment  accordingly;  or 

32 
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the  simple  entry  of  judgment  in  favor  of  or  against  the  defendant  is  sufficient 
Ewing,  108-760. 

Jury  trial  cannot  be  waived. — A  jury  trial  cannot  be  waived  in  a  criminal 
action,  and  where  the  facts  are  ag^reed  upon  by  the  state  and  the  accused  and 
submitted  to  the  judge  for  his  decision,  there  is  no  conviction,  though  the  judge 
finds  defendant  guilty  on  the  facts.    Holt,  90-749. 

A  trial  by  jury  in  a  criminal  action  cannot  be  waived  by  the  accused  and  the 
court  allowed  to  find  the  facts.  Such  action  is  in  violation  of  Const.  N.  C, 
Art  I,  2  13,  which  provides  that  "no  person  shall  be  convicted  of  any  crime 
but  by  the  unanimous  verdict  of  a  Jury  of  good  and  lawful  men  in  open  court.** 
Stewart,  89-563. 

Verdict  entered  in  accordance  with  opinion.— On  a  special  verdict  the  court  must 
say  that  in  law  the  facts  found  constitute  or  do  not  constitute  the  ofience 
charged,  and  thereupon  the  verdict  must  be  entered  in  accordance  with  the 
opinion  of  the  court.     Morris,  104-837. 

Effect  of  setting  aside  special  verdict. — ^Though  the  court  may  set  aside  a  special 
verdict,  it  cannot  thereafter  enter  a  general  verdict  of  guilty  or  not  guilty;  that 
must  be  done  by  a  new  jury.     Moore,  29  (7  IredO,  228. 

Secord  mnst  show  plea. — Where  a  special  verdict  is  taken,  the  record  should 
show  that  defendant  filed  his  plea;  otherwise  the  verdict  is  a  nullity,  and  no 
judgment  can  be  pronounced.    Cunningham,  94-824. 

Vo  appeal  from  interlocntory  judgment — certiorari. —While  no  appeal  lies  in 
state  cases  from  an  interlocutory  order  or  judgment,  yet  where  a  matter 
involves  the  power  of  a  superior  court  and  error  in  its  exercise,  as  where  the 
judge  improperly  discharges  a  jury  and  refuses  to  discharge  the  prisoner,  the 
record  below  may  be  brought  up  for  review  by  a  writ  of  certiorari  in  the 
nature  of  a  writ  of  error.    Jefferson,  66-309. 

Sentence. — The  court  has  no  power  to  imprison  a  convict  elsewhere  than  in 
the  county  jail,  nor  can  it  delegate  to  the  county  commissioners  power  to 
change  the  punishment  imposed  by  the  court  to  imprisonment  in  the  work- 
house of  the  county.     Norwood,  93-578. 

Where  the  court  sentences  defendant  to  a  term  of  imprisonment,  it  cannot 
also  adjudge  that  he  be  confined  in  the  county  workhouse  after  the  term  of 
imprisonment  expires  until  he  pay  the  costs  of  the  trial.     lb. 

Appeal  by  solicitor. — A  solicitor  has  no  right  to  appeal  from  a  judgment  tax- 
ing the  costs  against  defendant    Tyler,  85-369. 

Plea  in  abatement. — A  plea  in  abatement  to  ^n  indictment  for  an  assault  pend- 
ing in  the  superior  court,  that  a  prior  indictment  is  pending  against  the  defend- 
ant in  the  county  court,  is  good,  because  the  courts  have  concurrent  jurisdic- 
tion.   Yarborough,  8  (i  Hawks),  78. 

« 

An  indictment  is  not  defective  because  of  the  omission  of  an  addition  of  the 
occupation  of  the  defendant,  but  even  if  it  was,  a  plea  in  abatement  which 
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commences,  '*  and  the  said  A.  B.  (the  defendant),  comes,"  etc.,  is  itself  defect- 
ive, since  it  admits  the  defendant  to  be  the  person  indicted.  Newmans,  4 
(2  Car.  I^  R.),  74  (171). 

Where  an  erroneous  judgment  is  rendered  on  a  plea  in  abatement,  the 
defendant  may  either  appeal,  or  plead  in  chief,  and  on  a  second  erroneous 
judgement  assign  errors  upon  the  whole  record.    Quinnery,  i  (Tay.),  33  (25). 

The  court,  in  its  discretion,  may  allow  a  defendant  to  withdraw  a  plea  of 
not  guilty  and  plead  in  abatement,  but  he  cannot  claim  to  do  so  as  a  matter 
of  right.     Lamon,  10  (3  Hawks),  175. 

A  plea  in  abatement  on  the  ground  of  the  incompetency  of  one  of  the  grand 
jurors  put  in  qfi^r  pleading  to  the  indictment  is  not  in  apt  time.     Potts,  100- 

457. 

A  plea  in  abatement  after  plea  of  "not  guilty"  entered  is  only  allowed  at 
the  discretion  of  the  court.    Jones,  88-671. 

Objection  to  any  irregularity  in  drawing  a  grand  jury  must  be  taken  by 
plea  in  abatement  on  the  arraignment,  and  not  by  motion  to  quash.  Martin, 
82-672. 

Slight  variances  in  the  name  of  a  defendant  appearing  in  difierent  parts  of 
the  record  will  not  sustain  a  motion  for  a  new  trial,  or  to  arrest  judgment 
The  objection,  if  available  at  all,  can  only  be  made  by  plea  in  abatement 
Vestal,  82-563. 

Where  a  case  is  continued  without  requiring  the  presence  of  defendant  in 
court  to  enter  his  pleas,  he  is  entitled,  on  his  arraignment  at  a  subsequent 
term,  to  plead  a  misnomer  in  abatement,  or  to  enter  any  other  plea  which 
was  open  to  him  at  the  former  term.    Jackson,  82-565. 

Where,  on  indictment  against  two  defendants,  the  case  is  continued  at  the 
instance  of  one,  a  plea  in  abatement  by  the  other  at  the  subsequent  term  is 
in  apt  time.    Watson,  86-624. 

Where,  upon  arraignment  of  one  charged  as  a  principal  with  the  crime  of 
arson,  the  record  showed  that  by  the  consent  of  court  and  the  defendant  the 
indictment  was  changed  to  charge  an  attempt  to  burn  a  dwelling-house,  but 
no  other  charge  was  made  by  the  grand  jury»  and  the  defendant  thereupon 
"pleaded  guilty  to  an  attempt  to  burn  a  store,"  and  was  sentenced  to  imprison- 
ment in  the  penitentiary:  Held^  that  the  attempted  change  of  the  bill  without 
a  new  indictment,  the  plea  of  guilty  and  the  judgment  of  the  court  were 
nullities,  and  that  an  accessory  after  the  fact  could  not  sustain  a  plea  in 
abatement  alleging  the  acquittal  of  the  principal  felon  by  proof  of  such  pro- 
ceedings.   3niith,  C.  J.,  dissenting.    Jones,  101-719. 

It  is  a  general  rule  that  where  two  or  more  offences  arise  out  of  the  same 
transaction,  a  conviction  or  acquittal  upon  an  indictment  for  one  will  not  be 
good  in  bar  of  that  for  the  other,  unless  the  latter  is  a  necessary  ingredient  of 
th^  former,  and  the  defendant  might  have  been  convicted  of  it  under  the  first 
indictment    Jones,  101-719. 
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Iiidlotment  cannot  be  ohuiged  by  coiiBont. — ^The  court  has  no  power  to  change  an 
indictment  so  aa  to  charge  an  oflfence  entirely  different  and  calling  for  a  pun- 
ishment entirely  different  from  and  not  included  in  that  passed  upon  by  the 
grand  jury,  and  no  consent  or  submission  of  the  defendant  can  give  the  court 
jurisdiction  of  the  substituted  offence.    Jones,  101-719. 

Attomeyi— prftHmlnary  statement. — Counsel  may  make  a  preliminary  state- 
ment to  the  jury  of  what  a  party  expects  to  prove  in  both  civil  and  ciiminal 
cases.    Sheets,  89-543. 

Sight  of  counsel  to  speak. — ^The  presiding  judge  has  no  authority  to  refuse  to 
hear  more  than  one  of  defendant's  counsel,  or  to  restrict  counsel  in  their 
remarks  to  any  particular  length  of  time.    Miller,  75-75. 

It  is  no  ground  for  a  new  trial  that  counsel  for  the  prisoner  was  limited  by 
the  court  in  his  remarks  to  one  hour  and  a  half.  Bynum,  J.,  dissentin^^, 
Collins,  70-241. 

Bflsiltwg  decisions  of  supreme  conrt  to  Jury. — Counsel  have  no  right  to  read  a 
statement  of  facts  contained  in  the  report  of  a  former  trial  of  the  same  case 
in  the  supreme  court  for  the  purpose  of  contrasting  such  statement  with  the 
statement  of  the  witnesses  in  the  pending  trial.    Whit,  50  (5  Jones),  224. 

Counsel  may  read  adjudged  cases  in  their  arguments  to  the  jury,  hut  the 
facts  contained  in  such  cases  cannot  be  commented  on  as  the  facts  of  the  case 
on  trial.    Powell,  94-965- 

Counsel  have  no  right  to  read,  in  their  argument  to  the  jury,  an  opinion  of 
the  supreme  court  delivered  on  an  appeal  from  a  former  trial  of  the  same  case 
detailing  some  of  the  facts  of  the  case  as  they  then  appeared.  Smallwood, 
78-560. 

Abuse  of  privilege  of  counsel. — Counsel  for  the  prosecution  in  addressing  the 
court  on  a  motion  to  withdraw  a  juror  and  order  a  mistrial  on  the  ground  of 
alleged  fraud  in  selecting  the  jury,  said,  in  the  presence  and  hearing  of  the 
jury  then  impaneled,  that  two  of  the  jurors  had  gone  into  the  box  '*  with  souls 
blackened  with  perjury  and  bribery,  and  that  all  hell  could  not  change  their 
minds,"  and  persisted  in  the  use  of  abusive  language  toward  the  two  jurors 
during  the  trial,  all  of  which  was  against  the  objections  of  counsel  for  the 
prisoners.  One  of  the  counsel  for  the  state  while  addressing  the  jury  stepped 
on  the  foot  of  one  of  the  jurors  charged  with  bribery,  saying  to  him,  "  I  beg 
your  pardon,  I  only  wanted  to  wake  you  up,*'  though  the  juror  was  not  only 
awake  but  demeaning  himself  properly:  Held^  that  the  errors  of  such  conduct 
could  not  be  cured  by  the  charge  of  the  court,  and  defendants  are  entitled  to 
a  new  trial.    Noland,  85-576. 

Comments  of  counsel — abuse  of  privilege.^ Where  defendant  introduces  himself 
as  a  witness,  but  fails  to  introduce  evidence  as  to  his  character,  and  there  is  a 
conflict  between  his  testimony  and  that  of  the  prosecutrix,  a  comment  by  ^he 
solicitor  that  the  defendant  was  *'  without  a  character,"  is  legitimate.  Davis, 
92-764. 
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It  is  not  improper  for  a  prosecuting  officer  in  his  argument  to  the  jury  to 
comment  on  the  fact  that  the  defendant  had  sworn  a  witness  and  aflemards 
declined  to  examine  him.    Jones,  77-520. 

Abuse  of  privilege  of  counsel  in  the  argument  to  the  jury  is  never  ground 
for  a  new  trial,  except  when  it  is  gross  and  probably  injured  the  complaining 
party,  and  was  not  properly  checked  and  corrected  by  the  court  Rogers, 
94-^60. 

An  exception  for  abnse  of  privilege  not  made  until  after  verdict  will  not  be 
considered.    Speaks,  94-865. 

Objections  to  comments  of  counsel  not  made  until  after  the  verdict  come  too 
late.    Powell,  106-635. 

See^  €30  (1198).  Flea  of  ^^nat  guilty  ^^  entered  for  defendant 
who  stands  mute.    JB.  C,  c.  35, 8,  29.    M.  S.,  c.  35,  s.  1€. 

If  any  person,  being  arraigned  upon  or  charged  in  any  indict- 
ment for  any  crime,  shall  stand  mute  of  malice  or  will  not 
answer  directly  to  the  indictment,  the  court  shall  order  the  plea 
of  "not  guilty"  to  be  entered  on  behalf  of  such  person;  and 
the  plea  so  entered  shall  have  the  same  force  and  effect  as  if 
such  person  had  pleaded  the  same. 

Plea  entered  after  verdict. — ^The  plea  of  **  not  guilty  "  may  be  entered  under 
the  direction  of  the  court  even  after  verdict  of  guilty,  where  the  omission  is 
from  mere  inadvertence.    McMillan,  6&-440. 

Alter  Gontiniiance. — Where  a  case  is  continued  in  the  absence  of  defendant, 
without  any  plea  entered,  he  is  entitled,  on  his  arraignment  at  a  subsequent 
term,  to  plead  in  abatement,  or  to  enter  any  other  plea  open  to  him  at  the 
former  term.    Jackson,  82-565. 

Amendment  of  record. — The  court  has  authority  to  amend  the  record  by  insert- 
ing the  plea  of  not  guilty  after  the  verdict,  when  the  omission  to  enter  such 
plea  at  the  proper  time  was  through  mere  inadvertence  of  the  clerk.  Farrar, 
104-702. 

Secm  631  (1241)*  Concurrent  Jurisdiction  of  inferior  and  supe^ 
rior  courts  in  certain  criminal  cases,  with  a  view  to  a  speedy 
trial  of  criminiUs.    1879,  c.  302,  s.  1. 

Wherever  in  any  county,  inferior  courts  have  been  or  shall 
hereafter  be  established,  the  said  inferior  court  and  the  superior 
court  for  such  county  shall  have  equal  power  and  jurisdiction 
to  inquire  of,  try,  hear  and  determine  all  criminal  cases  of 
which  jurisdiction  is  given  to  said  inferior  courts,  or  of  which 
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iurisdiction  may  hereafter  be  given  to  them,  whether  such  cases 
have  been  returned  to  the  said  superior  court  or  to  the  said 
inferior  court. 

JnriBdictioii  in  superior  court,  thongh  defBndaiit  bound  to  inferior  court. — Where  an 
indictment,  charging  an  offence  of  which  the  superior  and  inferior  courts  have 
concurrent  jurisdiction,  is  first  found  in  the  superior  court,  that  court  retains 
jurisdiction  of  the  offence,  notwithstanding  a  bill  for  the  same  offence  is  after- 
wards found  in  the  inferior  court,  and  defendant  was  first  bound  over  bj  a 
justice  to  appear  before  the  inferior  court,     Williford,  91-529. 

Sec.  €32  (1242),  Pending  cases  remaining  untried  to  he  trans^ 
ferred  to  succeeding  court,  wfiether  inferior  or  superior. 
1879,  c.  302,  s.  3. 

All  such  cases  pending  in  either  the  inferior  or  the  superior  court 
of  any  county  which  shall  not  have  been  tried  and  determined 
at  any  term  of  said  inferior  or  superior  court,  shall  be  transferred 
by  the  clerk  of  such  court  to  the  next  succeeding  court,  whether 
the  same  be  an  inferior  or  superior  court,  and  shall  be  proceeded 
in  the  same  manned  and  with  like  power  and  jurisdiction  to 
said  court  (to  which  they  are  transferred)  to  hear,  try  and  deter- 
mine as  if  the  bill  of  indictment  therein  had  been  originally 
found  by  the  grand  jury  of  the  same:  Provided^  that  this  sec- 
tion shall  apply  only  to  those  cases  in  which  the  defendants  or 
accused  are  confined  in  jail:  Provided  further^  that  in  such  cases 
the  handing  over  of  the  papers  by  the  clerk  of  one  court  to  the 
clerk  of  the  other  court  where  the  trial  is  to  take  place,  and  the 
docketing  of  the  cases,  with  the  receipt  of  the  latter  on  the 
docket  of  the  former,  shall  be  deemed  and  held  a  suflScient 
transfer  of  any  such  case  from  one  court  to  another. 

Transfer  as  to  one  defendant,  leaving  others  to  be  tried  in  inferior  court. — Where 
three  persons  are  indicted  in  the  same  bill,  and  two  of  them  give  bail  for  their 
appearance  at  the  next  term  of  the  inferior  court  and  the  other  is  committed 
to  jail  in  default  of  bail,  it  is  not  error  to  transfer  the  case  of  the  one  failing 
to  give  bail  to  the  superior  court,  leaving  the  indictment  pending  in  the 
inferior  court  as  to  the  other  two.     Mott,  86-621. 

Beceipt  for  transcript. — An  entry  on  the  minutes  of  the  inferior  court,  "trans- 
ferred to  the  superior  court,*'  is  a  sufficient  compliance  with  the  requirement  as 
to  the  receipt  to  be  given,  since  the  provision  is  merely  directory.  Mott, 
86-621. 
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Appeal  tvom  inferior  to  superior  court. — No  appeal  lies  from  the  inferior  to  the 
superior  court  from  a  judgment  against  defendant  on  his  plea  of  former 
acquittal,  but  it  is  the  duty  of  the  inferior  court  in  such  case  to  proceed  with 
the  trial  on  the  plea  of  not  guilty.    Pollard,  83-597. 

A  defendant  who  has  been  convicted  in  the  inferior  court  is  not  entitled  to  a 
trial  de  novo  before  a  jury  on  appeal  to  the  superior  court,  but  only  to  a  review 
of  the  questions  of  law  passed  upon  by  the  inferior  court,  and  on  such  appeal 
the  appellant  must  present  for  the  superior  court  a  ''cUse"  made  and  settled  in 
the  same  manner  as  an  appeal  from  the  superior  to  the  supreme  court.  Thomp- 
son, 83-595. 

See.  633  (1202).    New  trial  to  defendants.    B.  C,  c.  35,  8.  35. 
1815.  o«  89&9  amended. 

The  courts  may  grant  new  trials  in  criminal  cases  when  the 
defendant  is  found  guilty,  under  the  same  rules  and  regulations 
as  in  civil  cases. 

Witness  not  sworn. — Where  a  witness  was  not  sworn,  and  the  fact  was  not  dis- 
covered until  after  the  jury  retired,  defendant  is  not  entitled  to  a  new  trial  as 
a  matter  of  law,  but  it  is  in  the  discretion  of  the  court  to  grant  or  refuse  it.  Gee, 
92-756.  ♦ 

Variance. — A  new  trial  will  not  be  granted  by  the  supreme  court  for  a  vari- 
ance between  the  allegation  and  the  proof  where  no  exception  is  taken  in  the 
court  below.    Craige,  89-475. 

Hewly  discovered  evidence. — A  new  trial  for  newly  discovered  evidence  cannot 
be  given  in  a  criminal  action.    Starnes,  97-423. 

A  new  trial  for  newly  discovered  testimony  cannot  be  granted  in  criminal 
actions.  Following  State  v.  Jones,  69-16;  State  v.  Starnes,  94-973.  Rowe,  98- 
629. 

Misconduct  of  jury.— After  the  jury  had  retired  four  of  them  took  a  drink  of 
whiskey  out  of  a  flask  which  one  of  them  had  in  his  pocket,  but  none  of  them 
became  intoxicated.  The  paper  alleged  to  have  been  forged  by  defendant  and 
which  had  been  put  in  evidence  was  in  an  unlocked  drawer  in  the  room  with 
the  jury,  but  none  of  them  looked  at  it:  Held^  that  these  facts  show  no  such 
misconduct  of  the  jury  as  vitiated  the  verdict,  and  that  the  refusal  of  the  court 
to  hear  affidavits  of  members  of  the  jury  on  a  motion  to  set  aside  the  verdict 
for  improper  conduct,  was  not  error.     Bailey,  100-528. 

Behearing  in  supreme  conrt. — The  supreme  court  has  no  power  to  rehear  a 


criminal  action.    Jones,  69-16. 


Conrt  cannot  set  aside  a  verdict  of  not  gnilty.— The  judge  has  no  right  to  set 
aside  a  verdict  of  not  guilty,  nor  to  grant  a  new  trial  after  verdict  of  not  guilty, 
on  the  motion  of  the  state  on  the  ground  that  one  of  the  jurors  had  been 
improperly  sworn.    Freeman,  66-647. 
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Von-reiident  juror. — ^The  fact  that  a  juror  is  not  a  resident  of  the  county  in 
which  the  indictment  is  tried  is  a  good  ground  for  challenge,  hut  not  for  a  new 
trial  after  verdict  is  rendered.     White,  68-158. 

Trial  ds  novo  on  wliole  case,  though  defondsat  aoqnltted  on  one  count. — ^Where  there 
is  an  acquittal  on  one  count  in  an  indictment  and  a  conviction  on  another, 
and  the  defendant  appeals,  if  a  venire  de  novo  is  awarded  it  must  be  to  re-try 
the  whole  case.    Stantoq,  23  (i  Ired.)t  424. 

Motion  to  set  aside  Jodgmeat  taxing  prosecutor  with  costs, — A  motion  to  set  aside 
an  irregular  judgement  taxing  prosecutor  with  the  costs  of  the  prosecution 
cannot  be  made  more  than  a  year  after  the  rendition  of  the  judgment.  Hor- 
ton,  89-581. 

Bemedy  where  prosecntor  is  erroneously  taxed  with  costs  and  Ikils  to  appeal. — Where 
a  prosecutor  is  taxed  with  the  costs  of  the  prosecution  by  an  erroneous  judg- 
ment, such  judgment  cannot  be  set  aside  at  a  subsequent  term  of  the  court 
because  of  such  rulings  as  render  it  simply  erroneous;  but  where,  in  such 
case,  he  fails  to  appeal  and  sufficient  excuse  exists  for  his  failure,  his  remedy 
is  to  apply  for  the  writ  oi  certiorari.    Horton,  89-581. 

On  indictment  ibr  fUse  pretence  a  special  verdict  mnst  find  a  criminal  intent. — 
Where,  on  indictment  for  false  pretences,  a  special  verdict  is  rendered  which 
fails  to  find  a  criminal  intent ^  the  verdict  will  be  set  aside  and  a  new  trial 
granted.     Blue,  84-807. 


TROUT. 

Rec.  634  (1122).  Trout,  unlawful  to  catch  mouniain  trout  with 
seine  at  all  times;  the  taking  by  shooting  or  otherwise  between 
the  fifteenth  day  of  October  and  the  thirtieth  day  of  Decetn- 
ber,  a  misdemeanor.    1869-^70,  c.  142. 

It  shall  be  unlawful  to  catch  mountain  trout  by  seining  at  all 
times.  And  there  shall  be  no  taking  of  said  fish  by  shooting, 
or  otherwise,  between  the  fifteenth  day  of  October  and  the  thir- 
tieth day  of  December.  Any  person  violating  this  section 
shall  be  guilty  of  a  misdemeanor.  One-half  of  the  fine  stall  be 
paid  over  to  the  informant,  and  the  other  to  the  county  treas- 
urer for  the  use  of  the  free  public  schools  therein. 
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UNWHOLESOME  PROVISIONS. 

To  support  an  indictment  for  knowingly  selling  unwholesome  provisions, 
the  provisions  sold  must  be  in  such  a  state  as  that,  if  eaten,  they  would  by  their 
noxious,  unwholesome  and  deleterious  qualities  have  a£fected  the  health  of 
those  who  were  to  have  consumed  them,  and  a  charge  that  if  they  were  unfit 
to  be  eaten  according  to  the  usages  of  a  decent  and  christian  people,  defend- 
ant was  guilty,  is  too  broad.    Norton,  3o  (2  Ired.),  40. 


VERDICT. 

Terdiet  direeted  by  the  court.— On  a  trial  for  murder  the  judge,  at  the  close  of  the 
evidence,  asked  counsel  for  the  prisoner  what  they  had  to  say,  to  which  the  coun- 
sel replied,  *'We  shall  take  the  ground  that  it  was  in  self-defence.  '*  The  judge 
answered,  '*It  is  manslaughter  in  any  phase,  with  many  elements  of  murder.  I 
shall  tell  the  jury  to  return  a  verdict  of  manslaughter" ;  and  he  so  directed,  and 
the  verdict  was  recorded:  Held^  that  such  a  charge  was  erroneous.  The  evi- 
dence must  be  submitted  to  the  jury  for  them  to  say  whether  they  believe  it, 
even  in  a  clear  case  of  guilt.     Dixon,  75-275. 

Where  there  is  no  conflict  of  testimony  and  no  alternative  aspects  of  it  to  be  \ 

submitted,  it  is  not  error  for  the  trial  judge  to  tell  the  jury  that  if  they  believe 
the  evidence  the  prisoner  is  guilty  of  manslaughter.  Distinguishing  State  v. 
Dixon,  75-275-    Vines,  93-493« 

Terdiet  of  guilty  may  be  set  aside. — The  court  may  set  aside  a  verdict  of  guilty 
where  it  is  against  the  weight  of  evidence,  or  where  there  is  no  evidence  to 
support  it.     Atkinson,  93-519. 

If  the  evidence  is  so  slight  and  inconclusive  as  that,  in  no  view  of  it,  the  jury 
ought  reasonably  to  find  a  verdict  of  guilty,  then  there  is  no  evidence  which 
should  be  submitted.    Ibid. 

Sunday. — A  verdict  may  be  rendered  on  Sunday.     Penley,  107-808. 

Verdict  of  not  guilty  cannot  be  set  aside. ^The  judge  cannot  set  aside  a  verdict 
of  not  guilty,  nor  grant  a  new  trial  after  such  verdict  on  the  motion  of  the  state, 
on  the  ground  that  one  of  the  jurors  had  been  improperly  sworn.  Freeman, 
66-647. 

VoB-resident  juror. — ^The  fact  that  one  of  the  jurors  was  a  non-resident  of  the 
county  is  no  ground  for  a  new  trial  after  the  verdict  is  rendered.  White, 
6&-158. 

Verdict  of  acquittal  by  tswoA  a  nullity. — A  verdict  of  acquittal  on  an  indictment 
for  a  misdemeanor  procured  by  the  trick  or  fraud  of  the  defendant  is  a  nullity, 
and  the  defendant  can  again  be  put  on  trial  for  the  same  offence.  Swepson, 
79-632. 
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Terdict  of  not  gnilty  cannot  be  clianged. — ^Where,  on  indictment  for  horse-steal- 
ing, the  jury  return  as  their  verdict  that  the  defendant  is  "not  guilty  of  the 
felony  and  horse-stealing,  but  guilty  of  a  trespass/'  and  the  court  directs  them 
to  reconsider  their  verdict  and  say  guilty  or  not  guilty,  and  no  more,  and  the 
jury  then  return  a  general  verdict  of  guilty,  it  is  proper  to  still  have  the  first 
verdict  recorded  and  the  defendant  discharged.     Arrington,  7  (3  Murph.),  571. 

Inibrmal  or  insensible  verdict. — Where  the  jury  return  an  informal  or  insensi- 
ble verdict,  or  one  that  is  not  responsive  to  the  issues  involved,  they  may  be 
directed  by  the  court  to  reconsider  it.    Arrington,  7  (3  Murph.),  571. 

Verdict  fin:  minor  offence. — On  indictment  for  a  felony,  the  jury  cannot  return 
a  verdict  of  guilty  of  a  minor  offence  included  in  the  felony,  if  such  minor 
offence  be  a  misdemeanor,  as  an  acquittal  of  a  felony  is  no  bar  to  another 
indictment  for  the  same  act  changing  it  to  a  misdemeanor.    Durham,  72-447. 

When  verdict  reconsidered. — It  is  the  duty  of  the  court  to  look  after  the  form 
and  substance  of  a  verdict,  and  if  it  be  informal  or  insensible  to  direct  the 
jury  to  reconsider  it.    Whitaker,  89-472. 

Where  an  informal  or  insensible  verdict  is  returned,  or  one  that  is  not  respon- 
sive to  the  issues  submitted  to  the  jury,  the  proper  practice  is  for  the  court  to 
set  the  verdict  aside  and  order  a  venire  de  novo.  Edmund,  15  (4  Dev.),  340. 
Whitaker,  89-472. 

Proper  fi>rm  may  be  snbititnted. — While  the  verdict  of  a  jury  must  be  recorded 
substantially  as  rendered,  it  is  the  duty  of  the  jtidge  to  see  it  put  in  proper  form; 
and,  therefore,  a  new  trial  will  not  be  granted  because  the  clerk,  on  the  return 
of  a  general  verdict  of  guilty  on  an  indictment  for  burglary,  recorded  the  ver- 
dict not  in  the  words  of  the  jury,  but  in  the  form  given  in  a  form-book,  when 
the  verdict  as  recorded  was  read  to  the  jury  and  assented  to  as  their  verdict. 
Wincroft,  76-38. 

Arrest  of  Judgment  on  irresponsive  verdict. — An  absurd  and  irresponsive  verdict 
should  never  be  recorded,  but  the  jury  should  be  directed  to  correct  it  so  as  to 
be  in  conformity  to  law  and  to  present  an  intelligent  record.  Where,  on  indict- 
ment for  assault  and  battery  in  the  usual  form,  the  jury  returned  a  verdict  of 
"guilty  of  shooting,"  the  judgment  was  ordered  arrested.     Hudson,  74-246. 

Verdict  rendered  in  defendant's  absence. — A  verdict  of  guilty  rendered,  in  the 
absence  of  the  defendant  and  his  counsel,  to  a  judge  at  his  chambers,  and 
entered  on  the  record  next  day  in  the  absence  of  the  jury  and  the  defendant, 
cannot  be  sustained.     Bray,  67-283. 

Where  the  verdict,  on  indictment  for  larceny,  is  rendered  to  the  clerk  dur- 
ing the  recess  of  the  court,  in  the  absence  of  the  defendant  and  without  his 
consent,  and  without  any  instruction  from  the  court,  judgment  may  be 
arrested,  or  the  covLTtev^n^ex  mero  motu^  may  set  the  verdict  aside.     Epps, 

76-55. 
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Practice  on  appeal. — ^The  supreme  court  will  not  look  into  affidavits  in  support 
of  a  motion  to  set  aside  a  verdict  for  misconduct  of  the  jury,  but  will  look 
only  to  the  record  presented,  and  when  such  motion  is  designed  to  be  sub- 
mitted to  their  revision,  the  facts  must  be  ascertained  by  the  court  and  spread 
upon  the  record.    Godwin,  27  (5  Ired.),  401.    Small  wood,  78-560. 

ImpeacMng  the  verdict. — ^A  juror  is  incompetent  as  a  witness  to  impeach  the 
verdict  of  the  jury  of  which  he  was  a  member.     Brittain,  89-481. 

Special  verdict. — Where  a  special  verdict  is  rendered,  the  court  should  simply 
declare  its  opinion  that  the  defendant  is  guilty  or  not  guilty  and  enter  judg- 
ment accordingly;  or  the  simple  entry  of  judgment  in  favor  of  or  against  the 
defendant  would  be  sufficient.  Following  State  v.  Moore,  29  (7  Ired.),  228. 
Ewing,  108-755. 

A  special  verdict  is  in  itself  a  verdict  of  guilty  or  not  guilty,  as  the  facts 
found  in  it  do  or  do  not  constitute  in  law  the  offence  charged;  and  there  is 
nothing  to  do  on  It  but  to  write  a  judgment  thereon  for  or  against  the  accused. 
Moore,  29  (7  Ired.)>  228. 

Upon  the  finding  of  fact  as  returned,  the  court  should  instruct  the  jury  to 
render  a  verdict  of  guilty  or  not  guilty,  according  to  the  view  he  entertains  of 
the  law  applicable  to  such  state  of  facts.  To  assume  to  pass  judgment  with- 
out directing  a  verdict  to  be  entered  up  in  accordance  with  its  opinion  on  the 
law  is  error.    Neis,  107-820. 

A  formal  verdict  in  accordance  with  the  opinion  of  the  court  must  be  entered 
upon  a  special  verdict  before  judgment  can  be  pronounced.     Morris,  104-837. 

A  jury  trial  cannot  be  waived  in  a  criminal  .action  and  the  court  allowed  to 
find  the  facts  and  declare  the  law  by  consent.  Such  action  is  in  violation  of 
the  constitution  and  in  subversion  of  a  fundamental  principle  of  the  common 
law.     Stewart,  89-563. 

A  statement  of  facts  agreed  upon  by  the  state  and  the  accused  and  sub- 
mitted to  the  judge  for  his  decision,  such  statement  not  being  submitted  in 
the  shape  of  a  special  verdict,  will  not  warrant  a  judgment  thereon.  **No 
person  shall  be  convicted  of  any  crime  but  by  the  unanimous  verdict  of  a 
jury."     Const.  N.  C,  art.  i,  J  13.     Holt,  90-749. 

Where  the  jury  return  a  special  verdict  finding  all  the  facts  necessary  to  con- 
stitute the  offence  charged,  the  fact  that  the  court,  upon  the  special  findings  of 
fact,  adjudges  the  defendant  not  guilty  and  orders  "  a  verdict  of  not  guilty  to  be 
entered,**  does  not  deprive  the  state  of  an  appeal,  as  where  a  verdict  of  not 
guilty  is  returned  by  the  jury.  The  entry  of  the  verdict  of  "  not  guilty  *'  is 
not  the  verdict  of  the  jury,  and  such  order  of  the  court  is  unnecessary. 
Ewing,  108-755. 

A  judgment  on  a  special  verdict  leaves  the  matter  distinctly  open  to  review 
in  a  higher  court,  and  the  reason  for  allowing  such  verdicts  in  criminal  cases 
is  to  give  the  state,  as  well  as  the  prisoner,  the  right  to  have  the  question  of  law 
solemnly  decided.     Moore,  29  (7  Ired.),  228. 
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Where  the  court  sets  aside  a  special  verdict,  it  cannot  then  order  a  general 
verdict  of  guilty  or  not  guilty  to  be  entered;  the  efiect  is  to  make  a  mistrial. 
Moore,  29  (7  Ired. ),  228. 

A  special  verdict  which  simply  finds  a  certain  state  of  facts,  without  a  formal 
verdict  of  guilty  or  not  guilty  in  accordance  with  the  opinion  of  the  court 
upon  the  factis  found,  is  incomplete,  and  will  not  support  a  judgment,  Moore, 
107-770.    Monger,  107-771. 

Where  a  special  verdict  is  returned  which  is  so  defective  that  no  judgment 
can  be  pronounced  upon  it,  the  supreme  court  will  order  a  new  trial.  Lowry, 
74-121. 

A  mistake  in  the  verdict  of  a  jury  may  be  corrected  before  it  is  recorded  and 
the  jury  discharged.    Shelly,  98-673. 

A  special  verdict  must  find  all  the  facts  necessary  to  constitute  the  ofifence 
charged,  and  such  facts  should  be  fully  and  explicitly  stated  to  warrant  the 
court  in  pronouncing  judgment  upon  the  vferdict.    Bloodworth,  94-918. 

Separate  verdict  on  each  eoirnt. — ^Where  there  are  several  connts  in  an  indict- 
ment, a  defendant  has  the  right  to  require  a  separate  verdict  to  be  rendered  on 
each  count;  but  this  is  a  privilege,  and  if  he  does  not  ask  to  have  this  done  in 
apt  time  he  cannot  afterwards  be  heard  to  complain.    Toole,  106-736. 

While  a  defendant  has  the  right  to  require  a  separate  verdict  on  each  count, 
yet  he  waives  the  right  to  insist  on  such  verdict  if  not  asked  for  in  apt  time; 
and  where  some  of  the  counts  are  defective,  if  he  fails  to  ask  for  a  separate 
verdict,  a  general  verdict  of  guilty  will  support  the  judgment,  though  he  has 
pointed  out  errors  of  the  judge,  to  which  he  excepted  in  apt  time,  either  in 
the  refusal  to  admit  competent  testimony  o£fered,  or  the  admission  of  incom- 
petent testimony  objected  to  bearing  on  the  good  counts,  or  in  giving  objec- 
tionable instructions  as  to  the  good  counts.  Avery  and  Shepherd,  JJ.,  dis- 
stniing,    Toole,  106-736. 

Where  there  is  a  general  verdict  of  guilty  on  an  indictment  containing 
several  oounts,  and  only  one  sentence  is  imposed,  if  some  of  the  counts  are 
defective  the  judgment  will  be  supported  by  the  good  count     Toole,  106-736. 

Where  there  are  two  counts  in  an  indictment,  one  good  and  the  other  defect- 
ive, and  there  is  a  general  verdict  against  the  defendants,  the  judgment  will 
be  presumed  to  have  been  upon  the  good  count  alone;  but  where  both  counts 
are  good  and  the  court  gives  erroneous  instructions  to  the  jury  as  to  one  of 
the  counts,  it  is  presumed  that  the  judgment  was  given  upon  both  counts,  and 
a  ventre  de  novo  will  be  awarded.    McCauless,  31  (9  Ired.),  375. 

Where  there  is  a  general  verdict  of  guilty  on  an  indictment  containing 
several  counts,  and  some  of  the  counts  are  defective,  if  the  verdict  as  to  any 
of  the  counts  is  subject  to  objection  for  the  admission  of  improper  testimony 
or  erroneous  instruction,  the  sentence  will  be  supported  by  the  verdict  on  the 
other  counts,  unless  the  error  was  such  as  might  or  could  have  affected  the 
verdict  on  the  good  counts.  Overruling  State  v.  McCauless,  31  (9  Ired.),  375. 
Avery  and  Shepherd,  JJ.,  dissenting,    Toole,  106-736. 
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VESSELS  AND  BUOYS. 

Sec.  €35  (3085),  Unlawful  to  moor  vessel  to  buoy,  efe.,  or  to 
damage,  etc*;  misdemeanor.  1858^*9,  c.  58,  ss.  2,  3m  1883, 
c.  165^  s.  1. 

Any  person  who  shall  moor  any  vessel  of  any  kind  or  name 
whatsoever,  or  any  raft  or  any  part  of  a  raft,  to  any  buoy,  bea- 
con or  day  mark,  placed  in  the  waters  of  North  Carolina  by 
the  authority  of  the  United  States  light-house  board,  or  shall  in 
any  manner  hang  on  with  any  vessel  or  raft,  or  part  of  a  raft, 
to  any  such  buoy,  beacon  or  day  mark,  or  shall  wilfully  remove, 
damage  or  destroy  any  such  buoy,  beacon  or  day  mark,  or  shall 
cut  down,  remove,  damage  or  destroy  any  beacon  erected  on 
land  in  this  state  by  the  authority  of  the  United  States  light- 
house board,  or  through  unavoidable  accident  run  down,  drag 
from  its  position  or  in  any  way  injure  any  buoy,  beacon  or  day 
mark,  as  aforesaid,  and  shall  fail  to  give  notice  as  soon  as  practi- 
cable of  having  done  so,  to  the  light-house  inspector  of  the  dis- 
trict in  which  said  buoy,  beacon  or  day  mark  may  be  located, 
or  to  the  collector  of  the  port,  or  if  in  charge  of  a  pilot,  to  the 
collector  of  the  port  from  which  he  comes,  shall  for  every  such 
oflFence  be  guilty  of  a  misdemeanor  and  punishable  by  a  fine 
not  exceeding  two  hundred  dollars  or  imprisoned  not  to  exceed 
three  months,  or  both,  at  the  discretion  of  the  court. 

Sec,  636  (3086).  Unlawful  for  vessels  to  anchor  in  range  line  of 
lights,  etc.;  misden^eanor.    1883 f  c.  165,  s.  2. 

It  shall  be  unlawful  for  any  vessel  to  anchor  on  the  range  line 
of  any  range  of  lights  established  by  the  United  States  light- 
house, board,  unless  such  anchorage  is  unavoidable,  and  the 
master  of  any  vessel  so  anchoring  shall  be  guilty  of  a  misde- 
meanor, and  punished  by  a  fine  not  to  exceed  fifty  dollars. 

Secm  637  (3087 )•  Due  diligence  to  be  exercised  in  passing  buoys, 
etc.;  misdemeanor.    1883,  c.  165,  s.  3. 

Any  person  having  charge  of  any  raft  passing  any  buoy, 
beacon  or  day  mark,  who  shall  not  exercise  due  diligence  in 
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keeping  clear  of  it,  or  in  unavoidably  fouling  it,  shall  not  exer- 
cise due  diligence  in  clearing  it,  without  dragging  from  its 
position  such  buoy,  beacon  or  day  mark,  shall  be  guilty  of  a 
misdemeanor,  and  punished  by  fine  not  to  exceed  fifty  dollars. 


VENUE. 

Sec*  638  (1193).  Crimes  cotntnitted  on  waters  dividing  coutUies, 
where  tried.    JB.  C*,  c.  35, 8»  24. 

When  any  offence  shall  be  committed  on  any  water,  or  water- 
course, whether  at  high  or  low  water,  which  said  water  or 
watercourse,  or  the  sides  or  shores  thereof,  shall  divide  counties, 
such  offence  may  be  dealt  with,  inquired  of,  tried  and  deter- 
mined, and  punished  at  the  discretion  of  the  court,  in  either  of 
the  two  counties  which  may  be  nearest  to  the  place  where  the 
offence  was  committed. 

8ec»  639  (1194).  Iinproper  venue  to  be  taken  advantage  of  by 
plea  in  aheUement;  on  issue  Joined,  what  Judgment  rendered 
in  misdemeanors,  what  in  felonies.    R.  C,  c.  35,  s.  25. 

And  because  the  boundaries  of  many  counties  are  either  unde- 
termined, or  unknown,  by  reason  whereof  high  offences  go 
unpunished;  therefore,  for  the  more  effectual  prosecution  of 
offences  committed  on  land,  near  the  boundaries  of  counties,  in 
the  prosecution  of  all  offences  it  shall  be  deemed  and  taken  as 
true,  that  the  offence  was  committed  in  the  county,  in  which 
by  the  indictment  it  is  alleged  to  have  taken  place,  unless  the 
defendant  shall  deny  the  same  by  -a  plea  in  abatement,  the 
truth  whereof  shall  be  duly  verified  on  oath,  or  otherwise,  both 
as  to  substance  and  fact,  wherein  shall  be  set  forth  the  proper 
county  in  which  the  supposed  offence,  if  any,  was  committed; 
whereupon  the  court  may,  on  motion  of  the  state,  commit 
the  defendant,  who  may  enter  into  recognizance,  as  in  other 
cases,  to  answer  the  offence  in  the  county  averred  by  his  plea 
to  be  the  proper  county;  and,  on  his  prosecution  in  that  county, 
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it  shall  be  deemed,  conclusively,  to  be  the  proper  county.  But 
if  the  state,  upon  the  plea  aforesaid,  will  join  issue,  and  the 
matter  be  found  for  the  defendant,  he  shall  be  required  to  enter 
into  recognizance  as  in  other  cases  to  answer  the  oflFence  in  the 
coulnty  averred  by  his  plea  to  be  the  proper  county,  provided 
the  offence  be  bailable;  and,  if  not  bailable,  he  shall  be  com- 
mitted for  trial  in  the  county;  and,  if  it  be  found  for  the  state, 
the  court  in  all  offences  and  misdemeanors  shall  proceed  to  pro- 
nounce judgment  against  the  defendant,  as  upon  conviction;  and, 
in  all  cases  of  felony,  the  defendant  Shall  be  at  liberty  to  plead 
to  the  indictment,  and  be  tried  on  his  plea  of  not  guilty. 

Plea  when  offence  committed  in  another  state. — ^The  special  plea  in  abatement 
required  by  this  section  only  applies  to  offences  committed  within  this  state 
but  in  a  county  other  than  that  alleged  in  the  bill,  and  where  the  offence 
charged  has  been  committed  in  another  state  that  fact  can  be  .proved  under  a 
plea  of  not  guilty.    Mitchell,  83-674. 

Hot  necessary  fbr  state  to  prove  venue. — ^The  allegation,  on  indictment  for  mur- 
der, that  the  killing  took  place  in  the  county  where  the  indictment  is  found 
need  not  be  proven  by  the  state,  since  it  is  to  be  taken  as  true  unless  the  pris- 
oner denies  it  by  plea  in  abatement    Outerbridge,  82-617. 

Improper  venne. — The  failure  to  lay  the  venue  properly  is  not  fatal  to  an 
indictment.     Williamson,  81-540. 

Sec,  640  (1196),  In  cases  tvhere  an  assault  followed  by  death 
in  another  county,  indichnent  to  be  found  in  the  county  tvhere 
assault  was  made,    R,  C,  c,  35,  s,  27»    1831,  c.  22,  s,  1, 

In  all  cases  of  felonious  hohiicide,  when  the  assault  shall 
have  been  made  in  one  county  within  the  state,  and  the  person 
assaulted  shall  die  in  any  other  county  thereof,  the  offender 
shall  be  indicted  and  punished  for  the  crime  in  the  county 
wherein  the  assault  was  made. 

Sec,  641  (1197)*  Assault  in  this  state  and  death  out  of  it,  trial 
to  be  held  in  this  state,  R,  C,  c,  35,  s,  28,  183 J,  c.  22,  s,  2, 
1891,  c,  68, 

In  all  cases  of  felonious  homicide,  when  the  assault  shall  have 
been  made  within  this  state,  and  the  person  assaulted  shall  die 
without  the  limits  thereof,  the  offender  shall  be  indicted  and 
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punished  for  the  crime  in  the  county  where  the  assault  was 
made,  in  the  same  manner,  to  all  intents  and  purposes  as  if  the 
person  assaulted  had  died  within  the  limits  of  the  state,  and  if 
a  mortal  wound  is  given  or  other  violence  or  injury  inflicted,  or 
poison  is  administered  on  the  high  seas  or  land,  either  within 
or  without  the  limits  of  this  state,  by  means  whereof  death 
ensues  in  any  county  thereof,  said  offence  may  be  prosecuted 
and  punished  in  the  county  where  the  death  happens. 


WATERCOURSES. 

Sec.  642  (1J23).    What  couraea,  obstruction  of,  penalty.    1872- 

^3,  c.  107,  88. 1, 2. 

» 

If  any  person  shall  wilfully  fell  any  tree,  or  wilfully  put  any 
obstruction,  except  for  the  purposes  of  utilizing  water  as  a  mo- 
tive power,  in  any  branch,  creek,  or  other  natural  passage  for 
water,  whereby  the  natural  flow  of  water  through  such  passage 
is  lessened  or  retarded,  and  whereby  the  navigation  of  such 
stream  by  any  raft  or  flat  may  be  impeded,  delayed  or  prevented, 
the  person  so  offending  shall  be  guilty  of  a  misdemeanor,  and 
fined  not  to  exceed  fifty  dollars,  or  imprisoned  not  to  exceed 
thirty  days.  Nothing  in  this  section  shall  prevent  the  erection 
of  fish  dams  or  hedges  which  do  not  extend  across  more  than 
two-thirds  of  the  width  of  any  stream  where  erected,  but  if  ex- 
tending over  more  than  two-thirds  of  the  width  of  any  stream, 
the  said  penalties  shall  attach. 

Waterway  across  street. — The  mere  obstruction  of  a  waterway  across  a  street 
does  not  per  se  constitute  a  nuisance,  and  a  judgment  quashing  a  warrant  for 
the  violation  of  a  town  ordinance  prohibiting  the  obstruction  of  a  waterway 
across  a  street  on  the  ground  that  the  ordinance  is  invalid  because  the  offence 
of  creating  a  nuisance  is  cognizable  under  the  general  law  of  the  state,  is  erro- 
neous when  the  allegation  is  simply  that  defendant  '*did  dam  up  and  obstruct 
the  waterway/'  since  it  does  not  appear  but  that  the  obstruction  is  too  slight, 
occasional  and  temporary  to  constitute  a  nuisance.     Wilson,  106-718. 

navigable  waters. — The  public  has  an  easement  of  navigation  in  all  naviga- 
ble waters,  though  the  bed  of  the  lake  or  watercourse  may  be  private  prop- 
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erty,  and  the  owner  of  the  soi\  is  indictable  for  obstructing  them.  Distin- 
guishing State  v.  Glenn,  7  Jones,  321,  where  the  river  was  ascertained  to  be 
unnavigable.    Narrows  Island  Club,  100-477. 

Indletmoat. — ^The  indictment  under  this  section  should  aver  that  the  obstruc- 
tion charged  was  not  '*for  the.  purpose  of  utilizing  the  water  as  a  motive 
power."    Narrows  Island  Club,  100-477. 

An  indictment  must  negative  the  fact  that  the  obstructions  were  placed  in 
the  stream  **for  the  purpose  of  utilizing  the  water  as  a  motive  power."  Tom- 
linson,  77-528. 

Bedtiiig  statute  in  indictment. — An  act  making  it  indictable  to  fell  timber  in 
the  channel  of  a  particular  creek  in  a  particular  county  is  a  public  law,  and 
need  not  be  recited  in  an  indictment  under  it.    Cobb,  18  (i  D.  &  B.),  115. 


WIRE  FENCES. 

Sec*  643*    Misdemeanor  to  injure  wire  fence  on  the  lands  of 
another.    1889,  c.  516m 

Any  person  who  shall  wilfully  destroy,  cut  or  injure  any  part 
of  a  wire  fence,  situated  on  the  land  of  another,  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  impris- 
oned not  exceeding  thirty  days  or  fined  not  exceeding  fifty  dol- 
lars. A  fence  composed  partly  of  wire  and  partly  of  wood  shall, 
for  the  purpose  of  this  act,  be  deemed  and  taken  to  be  a  wire  fence. 

Indictment. — ^An  indictment  under  this  section  need  not  aver  that  the  fence 
surrounded  or  enclosed  any  field  or  other  premises.    Biggers,  108-760. 

Jurisdiction. —The  indictment  charged  that  defendant  did  cut  and  destroy  ''  a 
wire  fence  enclosing  a  pasture,*'  and  it  appeared  that  the  offence  was  commit-, 
ted  in  May,  1889,  and  the  indictment  was  found  at  fall  term  1889:  Held^  that 
the  superior  court  had  jurisdiction  of  the  offence  under  section  268  (The  Code^ 
\  1062),  since  the  indictment  charged  the  injuring  of  a  wire  fence  ^^ enclosing 
a  pasture ^^^  and  the  state  was  bound  to  prove  that  the  fence  did  enclose  a 
pasture,  while  under  this  section  no  such  averment  is  necessary,  though  an 
indictment  under  it  would  lie  in  a  case  where  the  wire  fence  in  fact  sur- 
rounded a  field  or  pasture.  The  two  statutes  not  being  in  conflict  it  was  not 
necessary  that  the  indictment  should  refer  to  the  statute  under  which  it  was 
found  so  as  to  show  jurisdiction.    Biggers,  io&-76a 

This  statute  does  not  repeal  section  268.— There  is  no  conflict  between  this  sec- 
tion and  section  268  ( The  Code^  \  1062),  and  an  indictment  for  cutting  and 
destroying  ''a  wire  fence  enclosing  a  pasture"  may  be  sustained  under  sec- 
tion 268.    Biggers,  108-760. 

33 
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WITNESSES. 

Sec.  644(739)^  WUnewes  and  offici€Us  to  be  paid  half  fees  in 
certain  caeee,  exception.  B«  C,  c,  26,  «•  8»  R*  8;  c.  28^  9.  12. 
C.  C.  P.,  «.  561 .    1874^*5,  e.'247,  e.  1. 

If  there  be  no  prosecution  in  a  criminal  action,  and  the  defend- 
ant shall  be  acquitted,  or  convicted  and  unable  to  pay  the  costs, 
or  a  nolle  prosequi  h^  entered  or  judgment  arrested,  the  county 
shall  pay  the  clerks,  sherifis,  constables,  justices  and  witnesses 
one-half  their  lawful  fees  only;  except  in  capital  felonies  and  in 
prosecutions  for  forgery,  peijury  and  conspiracy,  when  they 
shall  receive  full  fees. 

Sec.  645  (740).  Witnesses  for  state  when  paid  by  county.  R. 
C.9  c.  28,  s.  9.  1804,  c.  665, ss.  i,  2,  S.  1819s  e.  1008.  .1824, 
c.  1253. 

Witnesses  summoned  or  recognized  on  behalf  of  the  state  to 
attend  on  any  criminal  prosecution  in  the  superior,  inferior,  or 
criminal  courts  where  the  defendant  is  insolvent,  or  by  law 
shall  not  be  bound  to  pay  the  same,  and  the  court  does  not  order 
them  to  be  paid  by  the  prosecutor,  shall  be  paid  by  the  county 
in  which  the  prosecution  was  commenced.  And  in  all  cases 
wherein  witnesses  may  be  summoned  or  recognized  to  attend 
any  such  court  to  give  evidence  in  behalf  of  the  state,  and  the 
defendant  shall  be  discharged,  and  in  cases  where  the  defendant 
shall  break  jail  and  shall  not  afterwards  be  retaken,  the  court 
shall  order  the  witnesses  to  be  paid. 

Sec.  646  (743).    When  witness  before  grand  jury  to  be  paid  /or 
aUendanee.    1879,  e.  264,  s.  1. 

No  witness  shall  receive  pay  for  attendance  in  a  criminal  case 
before  a  grand  jury  unless  such  witness  shall  have  been  sum- 
moned by  direction  in  writing  of  the  foreman  of  the  grand  jury, 
or  of  the  solicitor  prosecuting,  addressed  to  the  clerk  of  the 
court,  commanding  him  to  summon  such  witness,  stating  the 
name  or  names  of  the  parties  against  whom  his  or  her  testimony 
may  be  needed,  or  shall  have  been  bound  or  recognized  by  some 
justice  of  the  peace  to  appear  before  the  grand  jury. 
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Secm  647  (744).  When  witness  on  the  trial  of  eriminal  action  to 
be  paid;  not  more  than  two  witnesses  to  be  paid.  1871^^2,  c. 
ISO,  s.  3.    1879,  c.  264,  s.  2. 

No  person  shall  receive  pay  as  a  witness  for  the  state  on  the 
trial  of  any  criminal  action  unless  such  person  shall  have  been 
summoned  by  the  clerk  under  the  direction  of  the  solicitor  pros- 
ecuting in  the  court  in  which  the  action  originated,  or  in  which 
it  shall  be  tried  if  removed;  and  no  solicitor  shall  direct  that 
more  than  two  witnesses  shall  be  summoned  for  the  state  in  any 
prosecution  for  a  misdemeanor,  nor  shall  any  county  or  defend- 
ant in  any  such  prosecution  be  liable  for  or  taxed  with  the  fees 
of  more  than  two  witnesses,  unless  the  court,  upon  satisfac- 
toiy  reasons  appearing,  shall  otherwise  direct.  And  no  witness 
summoned  in  a  criminal  action  or  proceeding  shall  be  paid  by 
the  county  for  attendance  in  more  than  one  case  for  any  one  day; 
nor  shall  the  county  be  required  to  pay  any  such  witness  if  his 
attendance  shall  be  taxed  in  more  than  one  case  on  the  same  day. 

See.  648  (745).  On  appeal  frofn  Justice  only  two  witnesses  to  be 
bound  over.    1879,  c.  264,  s,  3. 

When  the  defendant  shall  appeal  from  the  judgment  of  the 
justice  of  the  peace  in  any  criminal  action,  it  shall  be  the  duty 
of  such  justice  of  the  peace  to  select  and  bind  over  on  behalf  of 
the  state  not  more  than  two  witnesses,  and  neither  the  county 
nor  the  defendant  shall  be  liable  for  the  fees  of  more  than  two 
witnesses  on  such  appeal,  unless  additional  witnesses  shall  be 

■ 

summoned  by  order  of  the  appellate  court  as  provided  in  the 
preceding  section. 

Sec*  649  (747 )•  Wi^n  court  to  order  county  to  pay  defendant's 
witnesses.    1879,  c.  264,  s.  4.    1881,  c.  312,  s.  1. 

When  the  defendant  shall  be  acquitted,  a  nolle  prosequi  ^nitt^A^ 
or  judgment  against  him  arrested,  and  it  shall  be  made  to  appear 
to  the  court  by  certificate  of  counsel  or  otherwise,  that  said 
defendant  had  witnesses,  duly  subpoenaed,  bound  or  recognized, 
in  attendance,  and  that  they  were  necessary  for  his  defence,  it 
shall  be  the  duty  of  the  court,  unless  the  prosecutor  be  adjudged 
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to  pay  the  costs,  to  make  and  file  an  order  in  the  cause  direct- 
ing that  said  witnesses  be  paid  by  the  county  in  such  manner 
and  to  such  extent  as  is  authorized  by  law  for  the  payment  of 
state's  witnesses  in  like  cases. 

Costs  cannot  be  taxed  against  connty  when  indictment  quashed. — The  costs  of  wit- 
nessed ''necessary"  for  the  defendant  cannot  be  taxed  against  the  county 
when  the  indictment  is  quashed.     Massey,  104-877. 

Sec.  650  (748).  No  witness  entitled  to  his  fees  unless  his  name  is 
included  in  the  certificate  of  the  solicitor  or  order  of  courts 
1879,  c.  264,  4.    1881,  c.  312,  s.  2. 

No  county  prosecutor  or  defendant,  shall  be  liable  to  pay  any 
witness,  nor  shall  his  fees  be  embraced  in  the  bill  of  costs  to  be 
made  up  as  hereinbefore  provided,  unless  his  name  be  certified 
to  the  clerk  by  the  solicitor,  or  included  in  the  order  of  the 
court  as  required  by  the  preceding  section:  Promded^  that  the 
court,  at  any  time  within  one  year  after  judgment,  may  order 
that  any  witness  may  be  paid,  who  for  any  good  reason  satisfac- 
tory to  the  court  failed  to  have  his  fees  included  in  the  original 
bill  of  costs. 

Sec,  651  (746).  Witnesses  to  be  discharged  by  solicitor,  who  shall 
file  a  certificate  of  their  attendance  with  the  clerk.  1879,  c« 
264,  s.  4.    1881,  c.  312,  s.  1. 

It  shall  be  the  duty  of  all  solicitors  prosecuting  in  the  several 
courts,  as  each  criminal  prosecution  shall  be  disposed  of  by  trial, 
removal,  continuance  or  otherwise,  to  call  and  discharge  the 
witnesses  for  the  state,  either  finally  or  otherwise,  as  the  dispo- 
sition of  the  case  may  require,  and  he  shall  thereupon  file  with 
the  clerk  of  the  court  a  certificate  giving  the  names  of  the  wit- 
nesses entitled  to  prove  their  attendance,  with  the  date  of  their 
discharge.  The  said  certificate  shall  be  in  the  following  or  simi- 
lar form,  and  blanks  thereof  shall  be  furnished  to  the  solicitor 
by  the  clerk  at  the  county  expense,  viz. : 
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NORTH  CAROLINA,  \   •     — Court,     Term,  18- 

—County,     j     State  vs 

Witness 

discharged day  of ,  18--. 

Solicitor. 

• 

Sec  652  (1 152).     When  prosecutor  and  witnesses  shall  he  bound 
over.    1868 '*9 9  c.  178,  sub  chap.  3,  s.  21. 

If  it  shall  appear  that  an  offence  has  been  committed,  and  that 
there  is  probable  cause  to  believe  the  prisoner  to  be  guilty  thereof, 
the  magistrate  shall  bind  by  recognizances  the  prosecutor  and  all 
the  material  witnesses  against  such  prisoner  to  appear  and  tes- 
tify at  the  next  term  of  the  court  having  jurisdiction  for  the 
county  in  which  the  offence  is  alleged  to  have  been  committed. 

Sec.  653  (1154).    Witnesses  may  be  required  to  give  security  for 
if^eir  appearance.    1868^^9,  c.  178,  sub  chap.  3,  s.  23. 

Whenever  such  magistrate  shall  be  satisfied  by  the  proof  that 
there  is  good  reason  to  believe  that  any  such  witness  will  not  ful- 
fill the  conditions  of  such  recognizance  unless  security  be  required, 
he  may  order  such  witness  to  enter  into  a  recognizance  with  such 
sureties  as  he  shall  deem  meet  for  his  appearance  at  such  court. 

Sec.  654  (1155).    Witness  not  giving  the  security  required  may 
be  committed  to  prison.    1868^*9,  c.  178,  sub  chap.  3,  s.  24. 

If  any  witness  so  required  to  enter  into  a  recognizance,  either 
with  or  without  sureties,  shall  refuse  to  comply  with  such  order, 
it  shall  be  the  duty  of  such  magistrate  to  commit  him  to  prison 
until  he  shall  comply  with  such  order,  or  be  otherwise  dis- 
charged according  to  law. 

Sec.  655(3756).     Compensation    and    mileage    of  witnesses. 
1870'''1,  €.  139,  s.  13.    1883,  c.  86. 

The  fees  of  witnesses,  whether  attending  at  a  term  of  court 
or  before  the  clerk,  or  a  referee,  or  commissioner,  or  arbitrator, 
shall  be  one  dollar  per  day.  They  shall  also  receive  mileage, 
to  be  fixed  by  the  county  commissioners  of  their  respective 
counties,  at  a  rate  not  to  exceed  five  cents  per  mile  for  every 
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mile  necessarily  traveled  from  their  respective  homes  in  going 
to  and  returning  from  the  place  of  examination  by  the  ordinary 
route,  and  ferriage  and  toll  paid  in  going  and  returning.  If 
attending  out  of  their  counties,  they  shall  receive  one  dollar 
per  day  and  five  cents  per  mile  going  and  returning  by  the  ordi- 
nary route,  and  toll  and  ferriage  expenses:  Provided^  that  wit- 
nesses before  courts  of  justices  of  the  peace,  shall  receive  fifty 
cents  per  day  in  civil  cases,  and  'in  criminal  actions  of  which 
justices  of  the  peace  have  final  jurisdiction,  witnesses  attending 
the  courts  of  justices  of  the  peace,  under  subpoena,  shall  receive 
fifty  cents  per  day;  but  the  party  cast  shall  nbt  pay  for  more 
than  two  witnesses  subpoenaed  to  prove  any  one  material  fact, 
and  no  prosecutor  or  complainant  shall  pay  any  costs,  unless  the 
justice  shall  find  that  the  prosecution  was  malicious  or  frivol- 
ous: Provided Jurther^  that  experts,  when  compelled  to  attend 
and  testify,  shall  be  allowed  such  compensation  and  mileage  as 
the  court  may  in  its  discretion  order. 

Mileage  of  a  witness  who  remoTes  to  anotlier  state. — A  witness  who  removes  to 
another  state,  after  having  been  recognized  or  subpoenaed  on  the  part  of  the 
state,  is  entitled  to  mileage  from  the  place  of  his  actual  residence  in  the 
other  state.  The  removal  of  such  witness  to  another  state  cannot  discharge 
him  from  his  obligation  to  appear  at  court  and  testify;  besides  binding  a  wit- 
ness in  a  recognizance  or  under  subpoena  to  attend  on  a  court  cannot  have  the 
effect  to  deprive  him  of  the  privilege  of  changing  his  place  of  residence. 
Stewart,  4  (Repos.  and  Term.),  138  (524). 

Now. — As  further  elucidating  the  point  decided  in  Stewart's  case  above, 
see  Stem  v.  Herrin,  101-516,  in  which  Stewart's  case  is  cited  and  approved, 
and  the  distinction  between  the  right  of  a  non-resident  witness  to  charge 
mileage  in  civil  and  criminal  cases  pointed  out.  The  attendance  of  a  non- 
resident witness  in  a  civil  case  cannot  be  enforced  even  though  he  is  under 
subpoena,  and,  besides,  his  deposition  may  be  taken;  whereas  in  criminal  cases 
the  witness  must  be  confronted  with  the  accused,  and  they  may  be  put  under 
bonds  to  attend,  and  on  failure  to  give  recognizances  when  required  by  a 
magistrate  they  may  be  committed  to  prison.     The  Code^  J  J  1154,  1155. 

Sec.  656  (7SS).  When  witnesses  shall  receive  no  pay.  Biils  of 
costs  in  criminal  actions  to  be  itemized  and  audited.  18  TS'*^* 
c.  116,  s.  1.    1879,  c.  264,  s.  5. 

It  shall  be  the  duty  of  the  clerks  of  the  several  courts  of 
record,  at  each  term  of  the  court,  to  make  up  an  itemized  state- 
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ment  of  the  bill  of  costs  in  every  criminal  action  tried  or 
otherwise  disposed  of  at  said  term,  which  shall  be  signed  by 
the  clerk,  and  approved  by  the  solicitor.  And  the  judge  or 
justice  may,  in  his  discretion,  for  satisfactory  cause  appearing, 
direct  that  the  witnessees,  or  any  of  them,  shall  receive  no  pay, 
or  only  a  portion  of  the  compensation  authorized  by  law.  And 
no  county  shall  pay  any  such  costs,  unless  the  same  shall  have 
been  approved,  audited  and  adjudged  against  the  county  as  herein 
provided.  The  clerk  shall  receive  for  every  such  bill  of  costs 
the  sum  of  twenty-five  cents,  to  be  taxed  as  a  part  of  said  costs. 

Keftual  of  court  to  allow  paj  not  reriewablo. — ^The  action  of  the  court  in  refusing 
to  allow  any  compensation  to  witnesses  is  not  reviewable.    Massey,  104-877. 


The  opinions  in  the  following  cases  were  not  filed  until  after 
the  chapters  to  which  they  relate  had  been  published.  A  few 
cases  inadvertently  omitted  from  their  proper  places  are  also 
given  here.  They  all  appear  in  the  Index  in  their  proper 
order. 

Cliallenge — grand  jnror  a  son  of  the  prosecutor. — The  fact  that  a  member  of 
the  grand  jury  that  found  an  indictment  for  larceny  was  the  son  of  the  pros- 
ecutor whose  goods  are  charged  to  have  been  stolen,  and  that  the  said  grand 
juror  ''actively  engaged  in  finding  said  bill  a  true  bill/'  is  not  sufficient  to 
support  a  motion  to  quash  made  before  arraignment  by  plea  in  abatement, 
and  a  demurrer  to  such  plea  will  be  sustained.    Sharp,  no — . 

Jnstioe  of  the  peace— report  of  cases. — On  indictment  against  a  justice  of  the 
peace  for  a  violation  of  section  302  (TA^  Code^  \  906),  requiring  justices  of  the 
peace  to  make  return  to  the  superior  court  of  all  criminal  cases  '^finally  dis- 
posed of*  by  them,  the  jury  returned  a  special  verdict  finding  that  such  fail- 
ure was  attributable  to  the  fact  that  the  defendant  had  no  such  cases  before 
him  during  the  period  set  out  in  the  indictment:  Held^  that  the  defendant  was 
not  guilty,  as  the  law  does  not  require  a  justice  to  make  report  that  he  has 
finally  disposed  of  no  cases.     Latham,  1 10^. 

Accessories — ^the  acqnlttal  of  the  principal  felon  an  acquittal  of  an  accessory. — 
Section  8  ( The  Code^  \  977)  dispenses  with  the  necessity  of  the  conviction  of 
the  principal  felon  before  an  accessory  before  the  fact  can  be  tried  and  pun- 
ished, but  the  common  law  rule  that  an  acquittal  of  the  principal  is  an  acquit- 
tal of  the  accessory  is  still  in  force.    Jones,  ioi-7i9. 

Accessory  may  plead  acquittal  of  principal. — Although  under  section  8  {CodSt 
2  977)  it  is  not  necessary  that  the  principal  should  be  convicted  before  an 
accessory  can  be  tried  and  punished,  still  the  common  law  rule  that  an  acquit- 
tal of  the  principal  is  an  acquittal  of  the  accessory  is  yet  in  force,  and  an 
accessory,  in  order  to  sustain  a  plea  of  the  acquittal  of  his  principal,  must 
show  that  the  principal  was  acquitted  of  the  same  offence  with  which  the  acces- 
sory is  charged.  Therefore,  where  an  indictment  for  arson  was  changed  **  to 
charge  an  attempt  to  burn  a  dwelling-house,"  and  the  piincipal  defendant 
pleaded  guilty  of  ''an  attempt  to  burn  a  store,"  it  was  held  that  the  attempted 
change  of  the  bill  and  the  plea  of  guilty  were  nullities,  and  that  the  accessory 
could  not  sustain  a  plea  of  former  acquittal  of  the  principal  by  proof  of  such 
proceedings.    Smith,  C.  J.,  dissenting.    Jones,  101-719. 
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]fo  accMsoriM  beibre  the  &ct  in  larceny. — There  are  no  accessories  before  the 
fact  in  larceny,  for  not  only  those  who  aid  and  abet,  but  all  who  advise,  coun- 
sel or  procure  the  act  to  be  done,  are  principals.  If  an  indictment  charges  that 
A  committed  the  theft,  and  B  was  present  aiding  and  abetting,  and  the  proof 
should  be  that  B  committed  the  theft  and  A  was  present  aiding  and  abetting, 
there  would  be  no  variance,  and  a  conviction  would  be  sustained.  Fox,  94-928. 

There  are  no  accessories  before  the  fact  in  larceny.  The  distinction  between 
grand  and  petit  larceny  has  been  abolished,  and  all  felonious  stealing  is  now 
reduced  to  the  grade  of  petit  larceny.     Stroud,  95-626. 

Meaning  of^the  word  ''command." — The  meaning  of  the  word  "command,"  as 
applied  to  principal  and  accessory  is  where  a  person  having  control  over 
another,  as  a  master  over  his  servant,  orders  a  thing  to  be  done.  Mann,  2 
(I  Hay.),  4  (7). 

No  accessories  in^  misdemeanors. — ^There  are  no  accessories  in  minor  ofiences, 
but  whatever  will  make  a  man  an  accessory  ^before  the  fact  in  felony  willmake 
him  a  principal  in  misdemeanors.     Cheek,  35  (13  Ired.),  114. 

That  which  in  felony  makes  a  person  an  accessory  before  the  fact,  in  petit 
larceny  makes  him  a  principal.    Barden,  12  (i  Dev.),  518. 

Whoever  procures  a  felony  to  be  done,  although  it  be  by  the  instigation  of  a 
third  person,  is  an  accessory  before  the  fact,  and  that  which  in  felony  makes 
a  person  an  accessory  before  the  fact,  in  petit  larceny  and  misdemeanors  makes 
him  a  principal.     Barden,  12  (i  Dev.),  518. 

Principal  must  be  present  at  the  taking  in  larceny.  —In  an  indictment  fo^iarceny 
one  cannot  be  convicted  as  a  principal  unless  he  were  actually  or  construct- 
ively present  at  the  taking  and  carrying  away  of  the  goods.  His  previous 
assent  to  or  procurement  of  the  caption  and  asportation  will  not  make  him  a 
principal,  nor  will  his  subsequent  reception  of  the  thing  stolen,  or  his  aiding 
in  concealing  or  disposing  of  it,  have  that  effect.  (This  was  an  indictment  at 
common  law  for  the  larceny  of  a  slave.)    Hardin,  19  (2  D.  &  B.),  407. 

Accessories  befbre  the  fkct  cannot  be  convicted  as  prindpals. — ^Two  persons  jointly 
indicted  with  others  for  burning  a  barn  containing  grain,  cannot  be  convicted 
as  principals  where  the  evidence  shows  that  they  were  not  present  but  were 
accessories  before  the  fact.     Dewer,  65-572. 

Xnrder  committed  to  conceal  robbery. — If  a  prisoner  procures  C.  to  commit  a 
robbery,  and  C.  kills  the  deceased  to  conceal  the  robbery,  the  principal  is 
guilty  as  accessory  before  the  fact  to  the  murder.    Davis,  87-514. 

Indictment  mnst  aver  goilt  of  the  principal. — An  indictment  for  being  an  acces- 
sory before  the  fact  must  aver  the  guilt  of  the  principal.    Davis,  87-514. 

Evidence  of  principal's  goilt.— The  record  of  the  conviction  of  the  principal 
felon  is  admissible  on  the  trial  of  the  accessory,  and  is  conclusive  evidence  of 
the  conviction  of  the  principal  and  prima  facie  evidence  of  his  guilt.  Chit- 
tem,  13  (2  Dev.),  49. 
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Where  a  principal  and  an  accessory  are  tried  separately,  though  on  the  same 
indictment,  evidence  of  the  conviction  of  the  principal  is  not  admissible  on 
the  trial  of  the  accessory,  unless  judgment  has  been  first  rendered  against  the 
principal.    Duncan,  28  (6  Ired.),  98. 

If  one'person  lay  poison  for  the  purpose  of  killing  another,  and  a  third  per- 
son take  it  and  death  result,  it  is  murder,  both  in  the  principal  and  accessories 
before  the  fact.     Fulkerson,  61  (Phil.),  233. 

Naissnce. — Where  a  ribald  song  is  sung  in  a  loud  and  boisterous  manner  on 
the  public  streets,  in  the  presence  of  divers  persons  then  and  there  present, 
and  such  singing  continues  for  the  space  of  ten  minutes,  this  is^a  nuisance, 
though  the  special  words  charged  may  not  have  been  repeated.  Toole,  io6- 
736. 

tferehaBt's  purchase  tax — eonstitution. — There  was  a  special  verdict  finding 
that  defendants,  who  were  merchants  residing  in  this  state,  purchased  goods 
and  merchandise  in  other  states,  which  were  not  farm  products,  and  brought 
the  same  into  this  state  and  there  sold  large  quantities  of  such  goods  and 
merchandise;  that  defendants  made  no  purchases  of  goods,  wares  or  merchan- 
dise of  any  kind  within  this  state;  that  all  of  the  purchases  so  made  by  them 
out  of  the  state  were  of  articles  not  specially  taxed  by  the  revenue  act  of 
1891,  and  that  defendants  did  not  make  any  statement  of  the  amount  of  their 
purchases  out  of  the  state  as  required  by  the  revenue  act:  Held^  that  defend- 
ants were  guilty  under  Laws  of  N.  C,  1891,  c.  323,  {  22,  requiring  merchants 
who  buy  and  sell  goods  and  merchandise  not  specially  taxed  to  pay,  in  addi- 
tion to  t||f  ad  valorem  tax  upon  their  stock,  a  license  tax  of  one-tenth  of  one 
percentum  on  the  total  amount  of  their  purchases  in  or  out  of  the  state,  except 
purchases  .of  farm  products  from  the  producer.    French,  109 — . 

Shch  tax  is  not  a  property  tax,  but  is  a  license  tax  for  the  privilege  of  carry- 
ing on  the  business  specified,  and  is  expressly  authorized  by  Const.  N.  C, 
&i^«  5»  \  3>  providing  that  the  general  assembly  may  tax  trades,  professions, 
franchises  and  incomes.    French,  109 — . 

Nor  is  this  mode  of  taxation  forbidden  by  the  fourteenth  amendment  of  the 
constitution  of  the  United  States,  which  guarantees  to  all  persons  the  equal 
protection  of  the  laws.  This  amendment  does  not  affect  the  right  of  a  state 
to  adjust  its  system  of  taxation  in  accordance  with  its  own  constitution. 
French,  109 — . 

Such  license  tax  is  not  void  as  being  in  violation  of  the  Federal  Constitu- 
tion, art.  I,  28,  which  gives  to  Congress  the  power  **to  regulate  commerce 
with  foreign  nations  and  among  the  several  states."  Interstate  commerce  is 
confined  to  **  interstate  dealings,"  such  as  the  offering  for  sale  or  selling 
goods  in  one  state  to  be  shipped  to  the  buyer  who  is  in  another  state,  or  a  tax 
on  the  transportation  of  passengers  or  freight  from  one  state  to  another;  and 
the  tax  imposed  on  merchants  by  the  revenue  act  of  1891  is  not  on  any  deal- 
ings between  parties  outside  of  the  state  and  merchants  within  the  state,  but 
the  "  business  "  taxed  is  that  of  carrying  on  a  mercantile  business  in  the  ^tait. 
French,  109 — . 
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The  fact  that  such  trade  or  occupation  exercised  in  this  state  is  carried  on 
in  goods,  wares  or  merchandise  which  had  their  origin  out  of  the  state  cannot 
make  it  "interstate  commerce.'*    French,  109— . 

The  exception  in  the  revenue  act  of  1891  as  to  "purchases  of  farm  products 
from  the  producer*'  does  not  discriminate  against  products  brought  from 'other 
states,  but  simply  exempts  purchases  of  farm  products  from  the  prodncer, 
wherever  raised,  from  being  taken  into  account  in  ascertaining  the  basis  upon 
which  the  license  tax  is  graduated.    Stevenson,  109 — . 

m 

The  fact  that  the  license  tax  is  graduated  by  the  amount  of  the  merchant's 
purchases  of  a  certain  class  of  goods,  that  is,  goods  not  the  products  of  the  farm 
purchased  from  the  producer,  and  not  by  the  amount  of  his  total  purchases,  is 
not  imposing  unequal  taxes  on  the  goods  in  violation  of  Const  N.  C,  Art.  5, 
{?  5i  6>  which  require  uniformity  of  taxation,    Stevenson,  109 — . 

One  who  buys  farm  products  in  this  state,  but  not  from  the  producer,  and 
sells  the  same  in  this  state  without  paying  the  license  tax  required,  is  gpiilty  of 
a  violation  of  the  act.    Stevenson,  109 — . 

Dealers  in  sewing  machines^-eonstitiition. — One  who  sells  sewing  machines  in 
this  state  without  first  having  obtained  a  license  therefor,  and  without  having 
paid  the  license  tax  required  for  the  privilege  of  exercising  such  occupation, 
such  machines  having  been  manufactured  in  another  state  and  shipped  to  the 
seller  on  his  own  account,  is  guilty  of  a  violation  of  the  revenue  act  of  1889 
(Laws  1889,  c.  216,  J  25),  requiring  dealers  in  sewing  machines  to  pay  a  tax  of 
I250  and  obtain  a  license  before  engaging  in  such  business.     Wessell,  109 — . 

The  revenue  act  of  1889  imposing  a  license  tax  on  dealers  in  sewing niachines 
is  not  unconstitutional  as  in  violation  of  the  constitution  of  the  United  States 
providing  that  congress  has  power  to  "regulate  commerce  among  the  states.'* 
•  There  is  no  tax  laid  on  the  dealings  between  the  foreign  manufacturer  and  the 
defendant;  but  the  tax  is  laid  on  the  occupation  the  defendant  is  engaged  in 
of  selling  sewing  machines  to  parties  in  this  state,  and  it  makes  no  difference 
whether  he  has  previously  obtained  the  machines  from  a  manufacturer  within 
the  state  or  out  of  it.    Wessell,  109 — . 

Tax  on  livery-stables. — A  tax  imposed  by  a  municipal  government  on  keepers 
of  livery-stables  is  not  a  tax  on  property,  but  a  tax  on  occupations  or  vocations, 
and  is  not  unconstitutional  as  being  in  disregard  of  the  principle  of  uniformity. 
Powell,  100-525. 

License  tax  Imposed  by  towns  and  cities. — The  power  conferred  in  a  town  char- 
ter to  license  persons  for  the  privilege  of  carrying  on  trades  and  to  require  a 
price  therefor  is  a  police  power,  but  does  not  give  the  right  to  use  the  license  as 
a  mode  of  taxation  for  revenue  in  the  absence  of  a  clear  intent  in  the  charter. 
Bean,  91-554. 

Indictment  fbr  manslangliter. — An  indictment  for  manslaughter  in  the  follow- 
ing words  is  sufficient:  "The  jurors  for  the  state  on  their  oaths  present  that 
A.  B.,  in  the  county  of  E.,  did  feloniously  kill  and  slay  C.  D.**    Such  form 
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contains  *'  every  averment  necessary  to  be  proved  '*  as  required  by  section  247. 
Arnold,  107-861. 

The  act  of  1887  (The  North  Carolina  Criminal  Code  and  Digest,  8247),  pre- 
scribing the  form  of  indictment  for  murder  and  manslaughter,  is  not  in  conflict 
with  any  provision  of  the  constitution  of  this  state.    Moore,  104-743. 

Indictment  fl>r  marder. — An  indictment  for  murder  in  the  following  form  is 
sufficient:  **  The  jurors  for  the  state  upon  their  oaths  present  that  E.  M.,  late 
of  G.  county,  not  having  the  fear  of  God  before  his  eyes,  but  being  moved 
and  seduced  by  the  instigation  of  the  devil,  on  the  seventh  day  of  October  in 
the  year  of  our  I<ord  one  thousand  eight  hundred  and  eighty-eight,  with  force 
and  arms  at  and  in  said  county  feloniously,  wilfully  and  of  his  malice  afore- 
thought, did  kill  and  murder  L.  H.,  contrary  to  the  form,"  &c    Moore,  104-743. 

Burglary— the  breaJdng.— Upon  the  trial  of  an  indictment  for  burglary,  the 
proof  tended  to  show  that  the  felonious  entry  was  made  either  through  a  win- 
dow, the  blinds  of  which  were  closed  but  not  fastened,  or  through  a  door 
which  had  been  bolted,  and  the  court  charged  the  jury  that  '*in  order  to  con- 
stitute a  breaking  *  *  *  it  is  not  necessary  that  the  inmates  of  the  house 
should  have  resorted  to  locks  and  bolts.  If  the  blinds  and  door  were  held  in 
their  position  by  their  own  weight,  and,  in  that  position,  relied  upon  by  the 
inmates  as  a  security  against  intrusion,  it  is  a  sufficient  fastening:"  //eld,  to 
be  correct.     Fleming,  107-905. 

Forcible  trespass. — Defendant  purchased  goods  at  the  prosecutor's  store,  prom- 
ising to  pay  cash  for  them,  but  took  the  goods  to  his  horse  which  was  hitched 
about  fiv^  paces  from  the  store,  and  then  returned  to  the  store,  took  some 
money  out  of  his  pocket,  and  then  told  the  prosecutor  that  he  had  an  order  on 
him^or  the  goods  from  another  person  which  must  be  taken.  The  prosecutor 
replied  that  he  could  not  accept  the  order,  that  he  had  been  promised  the  cash, 
and  must  have  it.  The  defendant  turned  and  mounted  his  horse,  the  prosecu- 
tor following  and  telling  him  not  to  take  off  the  goods  until  he  had  paid  for 
them,  when  the  defendant  throwing  down  the  order  as  he  rode  off,  looked 
back  at  the  prosecutor  and  said  with  an  oath,  **  I  have  got  the  goods;  help  your- 
self if  you  can."  No  other  person  was  present,  and  there  was  no  other  demon- 
stration of  force:  Held^  that  defendant  was  not  guilty  of  forcible  trespass, 
since  there  was  no  such  demonstration  of  force  as  was  calculated  to  intimidate 
or  put  in  fear.    King,  74-177. 

Appeal  in  forma  pauperis — ^practiee.— An  affidavit  upon  which  is  founded  an 
order  allowing  a  convicted  person  to  appeal  in  forma  pauperis^  under  section 
16  {The  Code^  \  1235),  is  fatally  defective  if  it  does  not  state  that  the  applica- 
tion is  in  good  faith.    Tow,  103-350. 

If  an  order  is  made  allowing  a  defendant  to  appeal  as  a  pauper,  and  the 
affidavit  and  certificate  of  counsel  are  not  in  the  record  sent  to  the  supreme 
court,  it  will  be  presumed  that  they  are  in  due  form;  but  if  they  are  sent  iip, 
and  are  not  in  due  form,  the  appeal  will  be  dismissed  on  motion  of  the 
appellee.    Tow,  103-350. 
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Eomieidd— murder.— It  is,  ordinarily,  true  that  an  actnal  intent  to  kili  is 
involved  in  the  idea  of  mmrder,  but  it  is  not  always  so.  If  great  bodily  harm 
be  intended,  and  that  can  be  gathered  from  the  nature  of  the  means  used,  or 
other  circumstances,  and  death  ensue,  the  party  will  be  guilty  of  murder, 
although  he  may  not  have  intended  death.    Hoover,  30  (4  D.  &  B.),  565. 

Homieids— parent  and  dhlld. — Although  the  law  allows  to  a  person  in  loco 
parentis  the  broadest  latitude  in  governing,  it  is  not  necessary  to  prove 
express  malice  on  his  part  in  order  to  convict  of  murder,  if  the  facts  show 
such  cruelty  and  inhumanity  in  whipping  as  exclude  the  idea  of  passion. 
Harris,  63-1. 

When  the  cout  may  charge  murder  if  the  evidence  is  believed. — When  there  is  not 
one  single  circumstance  in  the  immediate  transaction  to  justify,  excuse  or 
mitigate  the  homicide,  it  is  not  error  to  instruct  the  jury  that  malice  is  implied 
and  that  the  offence  is  murder,  although  there  may  be  circumstances  more 
remote  which  tend  to  mitigate  the  homicide,  as  where  the  prisoner  and 
deceased  were  on  friendly  terms  before  the  transaction,  or  where  the  prisoner 
manifests  sorrow  immediately  afterwards,  or  has  an  opportunity  to  escape  and 

■ 

does  not  do  it.  But  where  the  immediate  circumstances  of  the  killing  are 
such  as  to  make  it  of  doubtful  character,  then  it  is  proper  to  look  to  circum- 
stances further  off  to  enable  us  to  solve  the  doubt.    Blwood,  73-189. 


RULES  OF  PRACTICE 

OF  THB 

EXECUTIVE  DEPARTMENT  OF  NORTH  CAROLINA 

IN  MAKING  REQUISITIONS. 


The  application  for  the  requisition  must  be  made  by  the  dis- 
trict or  prosecuting  attorney  for  the  county  or  district  in  which 
the  offence  was  committed,  and  must  be  in  duplicate  original 
papers  or  certified  copies  thereof. 

The  following  must  appear  by  the  certificate  of  the  district 
or  prosecuting  attorney : 

(a.)  The  full  name  of  the  person  for  whom  extradition  is 
asked,  together  with  the  name  of  the  agent  proposed,  to  be 
properly  spelled,  in  Roman  capital  letters,  for  example:  JOHN 
DOE. 

(*.)  That  in  his  opinion  the  ends  of  public  justice  require  that 
the  alleged  criminal  be  brought  to  this  state  for  trial  at  the 
public  expense. 

{c.)  That  he  believes  he  has  suflScient  evidence  to  secure  the  . 
conviction  of  the  fugitive. 

(rf.)  That  the  person  named  as  agent  is  a  proper  person,  and 
that  he  has  no  private  interest  in  the  arrest  of  the  fugitive. 

(e.)  If  there  has  been  any  former  application  for  a  requisition 
for  the  same  person  growing  out  of  the  same  transaction,  it 
must  be  so  stated,  with  an  explanation  of  the  reasons  for  a  second 
request,  together  with  the  date  of  such  application,  as  near  as 
may  be. 

(/.)  If  the  fugitive  is  known  to  be  under  either  civil  or  crim- 
inal arrest  in  the  state  or  territory  to  which  he  is  alleged 
to  have  fled,  the  fact  of  such  arrest  and  the  nature  of  the  pro- 
ceedings on  which  it  is  based  must  be  stated. 

(^.)  That  the  application  is  not  made  for  the  purpose  of 
enforcing  the  collection  of  a  debt,  or  for  any  private  purpose 
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whatever,  and  that  if  the  requisition  applied  for  be  granted,  the 

criminal  proceedings  shall  not  be  used  for  any  of  said  objects. 

(A.)  The  nature  of  the  crime  charged,  with  a  reference,  when 

practicable,  to  the  particular  statute  defining  and  punishing  the 

» 

same. 

(/.)  If  the  offence  charged  is  not  of  recent  occurrence,  a  sat- 
isfactory reason  must  be  given  for  the  delay  in  making  the 
application. 

1.  In  all  cases  of  fraud,  false  pretenses,  embezzlement  or  for- 
gery, when  made  a  crime  by  the  common  law,  or  any  penal 
code  or  statute,  the  affidavit  of  the  principal  complaining  wit- 
ness or  informant  that  the  application  is  made  in  good  faith,  for 
the  sole  purpose  of  punishing  the  accused,  and  that  he  does  not 
desire  or  expect  to  use  the  prosecution  for  the  purpose  of  col- 
lecting a  debt,  or  for  any  private  purpose,  and  will  not  directly 
or  indirectly  use  the  same  for  any  of  said  purposes,  shall  be 
required  or  a  sufficient  reason  be  given  for  the  absence  of  such 
affidavit. 

2.  Proof  by  affidavit  oi  facts  and  circumstances  satisfying  the 
executive  that  the  alleged  criminal  has  fled  from  the  justice  of 
the  state,  and  is  in  the  state  on  whose  executive  the  demand 
is  requested  to  be  made,  must  be  given.  The  fact  that  the 
alleged  criminal  was  in  the  state  where  the  alleged  crime  was 
committed  at  the  time  of  the  commission  thereof,  and  is  found 
in  the  state  upon  which  the  requisition  was  made,  shall  be 
sufficient  evidence,  in  the  absence  of  other  proof,  that  he  is  a 
fugitive  from  justice. 

3.  If  an  indictment  has  been  found,  certified  copies,  in  dupli- 
cate, must  accompany  the  application. 

4.  If  an  indictment  has  not  been  found  by  a  grand  jury,  the 
facts  and  circumstances  showing  the  commission  of  the  crime 
charged,  and  that  the  accused  perpetrated  the  same,  must  be 
shown  by  affidavits  taken  before  a  magistrate  (a  notary  public  is 
not  a  magistrate  within  the  meaning  of  the  statutes),  and  that  a 
warrant  has  been  issued  and  duplicate  certified  copies  of  the  same. 
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together  with  the  returns  thereto,  if  any,  must  be  furnished 
upon  an  application. 

5.  The  official  character  of  the  officer  taking  the  affidavits  or 
depositions  and  of  the  officer  who  issued  the  warrant  must  be 
duly  certified. 

6.  Upon  the  renewal  of  an  application,  for  example:  On  the 
ground  that  the  fugitive  has  fled  to  another  state,  not  having 
been  found  in  the  state  on  which  the  first  was  granted,  new  or 
certified  copies  of  papers  in  conformity  with  the  above  rules  must 
be  furnished. 

7.  In  the  case  of  any  person  who  has  been  convicted  of  any 
crime,  and  escapes  after  conviction,  or  while  serving  his  sen- 
tence, the  application  may  be  made  by  the  jailer,  sheriff,  or 
other  officer  having  him  in  custody,  and  shall  be  accompanied 
by  certified  copies  of  the  indictment  or  information,  record  of 
conviction,  and  sentence,  upon  which  the  person  is  held,  with 
the  affidavit  of  such  person  having  him  in  custody,  showing 
such  escape,  with  the  circumstances  attending  the  same. 

8.  No  requisition  will  be  made  for  the  extradition  of  any  fugi- 
tive except  in  compliance  with  these  rules. 


34 
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form  of  requisition, 
State  of 

The  Governor  of 

To  the  Governor  of 


Whekeas,  It  appears  by which hereunto  annexed, 

and  which  I  certify  to  be  authentic  and  duly  authenticated  in 

accordance  with  the  laws, of  this ,  that 

stand  charged  with  the  crime  of which  I  certify  to  be 

crime  under  the  laws  of  this ,  committed  in  the  county 

of in  this ,  and  it  having  been  represented  tome 

that  he  has  fled  from  the  justice  of  this and  may  have 

taken  refuge  in  the : 

Now^  therefore^  pursuant  to  the  provisions  of  the  Constitution 
and  the  laws  of  the  United  States,  in  such  case  made  and  pro- 
vided, I  do  hereby  reijuire  that  the  said be  appre- 
hended and  delivered  to  ,  who hereby  author- 
ized to  receive  and  convey to  the of , 

there  to  be  dealt  with  according  to  law. 

In  witness  whereof  I  have  hereunto  signed 

my  name,  and  affixed  the seal  of  the 

[L.  S.]       at  the  Capitol  in this day  of 

in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and 

By  the  Governor: 
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form  of  warrant. 

State  of 


The  Governor  of^ 

To 

And  the  sheriffs  and  under-sheriffs  and  other  officers  of  and  in 
the  several  counties  of  this 

Whereas,  It  has  been  represented  to  me  by  the  Governor 

of that stand  charged  with  the  crime 

of which  he  certifies  to  be  crime  under  the  laws  of  said' 

f-,  committed  in  the  county  of in  said , 

and  ha.-  taken  refuge  in  the ,  and  the  said  Governor  of 

having,  in  pursuance  of  the  Constitution  and  laws  of 

the  United  states,  demanded  of  me  that  I  shall  cause  the  said 

to  be  arrested  and  delivered  to ,  who  is  duly 

authorized  to  receive into  his  custody  and  convey back 

to  the  said ; 

And  whereas^  The  said  representation  and  demand  is  accom- 
panied by whereby  the  said shown  to  have  been 

duly  charged  with  the  said  crime,  and  with  having  fled  from  said 

,  and  taken  refuge  in  the ,  which duly  certified  by 

the  said  Governor  of be  authentic  and  duly  authenticated; 

Therefore^  You  are  required  to  arrest  and  secure  the  said 

wherever  ..  may  be  found  within  the and  afford 

such  opportunity  to  sue  out  a  writ  of  habeas  corpus  as  is 

prescribed  by  the  laws  of  this ,  and  to  thereafter  deliver 

into  the  custody  of  the  said from  which  —  fled,  pursuant 

to  the  said  requisition;  and  also  to  return  this  warrant  and  make 

return  to  the  Governor  of within  thirty  days  from  the 

date  hereof,  of  all  your  proceedings  had  thereunder,  and  of  all 
facts  and  circumstances  relating  thereto. 

In  witness  whereof  I  have  hereunto  signed  my 

name  and  affixed  the seal  of  the ,  at  the 

[L.  S.]       Capitol  in ,  this  —  day  of ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and 

By  the  Governor: 
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agent's  authority. 
State  of 


The  Governor  of 

73?  aU  to  whom  these  presents  shall  come  : 

Know  ye,  That  I  have  authorized  and  empowered,  and  by 

these  presents  do  authorize  and  empower to  take 

and  receive  from  the  proper  authorities  of  the , 

fugitive  from  justice,  and  convey to  the 

of ,  there  to  be  dealt  with  according  to  law. 

In  witness  whereof  I  have  hereunto  signed  my  name  and  affixed 

the seal  of  the ,  at  the  Capitol  in  the 

this —  day  of ,  in  the  year  of  our  Lord  one 

thousand  and 

By  the  Governor: 
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I, ,  do  hereby  certify^  that  I  have  this day 

of i8— ,  honored  the  requisition  of  the  Governor  of 

,  for  the  surrender  of ,  fugitive  from  the 

justice  of  said  last  named ,  and  have  issued  a  warrant 

for delivery  to ,  the  agent  of  said of 

whose. authority  to  receive  said  fugitive  is  annexed  hereto. 

In  witness  whereof  I  have  hereunto  signed 

my  name  and  affixed  the seal  of  the 

[If.  S.]     at  the  Capitol  in  the this day  of , 

in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and . 

By  the  Governor: 


[NoTK.— The  above  Rui«ss  of  Practice  and  Forms  were  recommended  by 
the  Interstate  Extradition  Conference,  held  in  the  cit^  of  New  York 
in  1887^  and  have  been  adopted  by  this  state  in  conjunction  with  other  states.] 
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From  Ift  V.  C.  to  62d  V.  C.    How  mimbored  and  cited.    Order  of  tlie  Supreme  Court 

adopted  at  Spring  Term,  1801, 108  V.  C,  805. 


Inasmuch  as  several  of  the  volumes  of  Reports  prior  to  the  63rd  have  been 
reprinted  by  the  State  with  the  number  of  the  Report  instead  of  the  number  of 
the  Reporter,  and  still  other  volumes  will  be  reprinted  and  numbered  in  lik^ 
manner,  it  is  permissible  for  counsel  hereafter,  in  their  option,  to  cite  the  vol- 
umes prior  to  the  63rd  Reports,  respectively,  either  as— 
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2019 
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STATUTES  AND  DECISIONS 


There  are  a  great  many  decisions  of  such  a  character  that  they  might  very  appro- 
priately be  cited  under  many  different  sections;  but,  in  order  to  avoid  such  frequent 
repetitions  of  the  same  case,  we  have  placed  each  case  under  the  section  which  seemed 
to  us  to  be  most  appropriate,  and  have  then  tried  to  so  arrange  the  Index  that  each 
case  may  be  easily  found.  The  same  may  be  said  in  regard  to  the  Statutes.  A  great 
many  of  them  contain  matter  which  might  very  appropriately  be  placed  under  several 
different  subjects,  but  of  course  such  matter  could  not  be  separated,  and  so  we  have 
attempted  to  index  the  most  important  subject-matter  in  each  section  by  giving  the 
leading  **  catch-words  "  in  it. 

When  a  case  it  not  found  in  the  place  where  it  is  first  sought,  it  should  be  looked 
for  in  the  Tadft  0/  Cases. 


Pa  c*  V 
ABANDONMENT : 

Punishment  reduced  to  justice's  jurisdiction.     (See  Errata^  last  page.) 
Abandonment  of  wife  and  children  by  husband 

wife  a  competent  witness  as  to  abandonment 

wife  not  a  competent  witness  to  prove  marriage 

abandonment  prior  to  ratificatipn  of  the  act 

former  conviction 

new  indictment 

statute  limitations  —  not  a  cont inuous  offence 

the  marriage  under  duress 

Failure  to  provide,  presumptive  evidence 8 

Right  of  custody  of  children  forfeited > 8 

ABATEMENT :     (See  ThiAL.  page  498). 

ABORTION. 

Felony   to   admjiiister    medicine   to  pregnant  woman,  or  use  instrument  to 

destroy  child 9 

Misdemeanor  to  administer  medicine  to  pregnant  woman,  or  use  instrument 

to  procure  miscarriage 9 

a  charge  of  an  attempt  to  kill  by  poison  and  to  produce  an  abortion  may 

be  joined 229 

attempt  to  procure  miscarriage  a  misdemeanor  at  common  law 386 

ABDUCTION: 

Abduction  of  children lo 

indictment 10 

father's  consent,  defendant  must  bhow 10 

consent  of  the  child  no  defence 10 

fraud  or  force  not  necessary 10 

Abduction,  conspiracy.' 10 
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ABSENCE  OF  DEFENDANT  DURING  TRIAL:    (See  Arson,   page  28: 
Trial,  page  491.) 

ABUSE  OF  PRIVILEGE  OF  COUNSEL:    (Sec  Trial,  page  500.) 

ACCESSORIES  :    (For  decisions,  see  Appendix,  page  521.) 

Accessories  to  felonies  before  the  fact,  when,  where  and  how  tried  and  pun- 
ished - - II 

Accessories  to  felonies  after  the  fact,  when,  where  and  how  tried  and  punished  12 

Accessories,  how  proceeded   against  and   punished  when  principal  is    not 

attainted 12 

Accessories  before  the  fact,  how  punished ._  13 

ACCOMPLICE: 

the  jury  may  convict  on  unsupported  testimony  of 123 

propriety  of  cautioning  jury  left  to  discretion  of  the  judge 123 

how  an  accomplice  should  be  corroborated 123 

accomplice  who  testifies  may  be  afterwards  indicted 229 

ADVANCES :    (See  False  Pretence,  page  137.) 

ADVERTISEMENTS : 

Advertisements  and  legal  notices,  destruction  or  defacing  of,  how  punished..     13 
Advertisements,  misdemeanor  to  mutilate - 13 

AFFRAY : 

indictment 14 

evidence 14 

jurisdiction 14 

verdict »  14 

fighting  under  apprehension  of  great  bodily  harm 15 

husband  preventing  the  taking  away  of  wife 15 

words  calculated  to  bring  on  fight 15 

former  acquittal 15 

going  dangerously  armed 15 

AGENT : 

Emigration  agent  required  to  have  license 114 

Insurance  agent  withholding  funds  belonging  to  his  principal  guilty  of  a  felony,  239 

AGRICULTURAL  FAIRS: 

Gambling  at  forbidden 172 

AIDER  AND  ABETTOR  :    (See  Homicide,  page  217.) 

ALIBI :    (See  Larceny,  page  287;  Rape,  page  417,  418.) 

ALIMONY : 

payment  of  may  be  enforced  by  rule  for  contempt 84 

AMENDMENT: 

no  amendment  to  indictment  without  sending  to  grand  jury 228 

amendment  must  not  change  nature  of  offence 256 

may  be  made  after  verdict .-  256 

state  may  be  made  plaintiff  by  amendment 256 

bastardy  warrant  may  be  amended  after  motion  to  dismiss 54 

record  may  be  amended  after  verdict  to  show  plea  of  not  guilty 501 

ANIMALS  :    (See  Injury  to  Stock,  page  233.) 

Dying  with  infectious  disease,  to  beburiedl *.,   188 
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APPEAL : 

Appeal  to  be  entered  by  clerk  on  judgment  docket,  case  how  settled I 

case  settled  by  judge  though  not  in  proper  time I 

when  judge  need  not  give  notice  of  settling i 

Appeal  by  defendant  to  supreme  court i 

when  appeal  will  lie i 

how  case  settled  for  supreme  court 1 

when  no  statement  necessary 18 

effect  of  judge  making  statement  on 18 

failure  of  appellant  to  serve  case  on  appellee 18 

surety  must  justify  in  double  amount  of  bond 18 

no  case  on  appeal,  judgment  affirmed 18 

case  must  contain  prayers  for  instructions 18 

surety  on  bond  making  his  mark 18 

when  case  remanded 18 

withdrawal  of  appeal 18 

effect  of  repeal  of  statute  pending  appeal : 19 

second  appeal  for  same  cause iq 

appeal  vacates  judgment 19 

no  appeal  from  interlocutory  judgment — certiorari  when 498 

not  torf eited  by  failure  to  appear  when  verdict  returned 403 

appeal  not  dismissed  on  escape  of  defendant 115 

Convicted  persons  may  appeal  without  giving  security  for  costs 19 

contents  of  affidavit 19 

Judge  to  grant  appeal  and  require  security  for  defendant's  appearance 20 

Appeal  by  state,  in  what  cases  recognized 20 

release  on  habeas  corpus 20 

marking  one  as-  prosecutor 20 

finding  of  court  conclusive - 20 

from  order  setting  verdict  aside 20 

from  order  arresting  judgment 20 

from  demurrer  sustained 21 

costs  of  transcript 21 

Effect  of  appeal 21 

appeal  withdrawn  when  sentence  commuted 21 

Clerk  to  direct  sheriff  to  execute  sentence  when  judgment  affirmed 22 

Accused  may  appeal  from  justice's  judgment 253 

APPRENTICES : 

Under  eighteen  not  indictable  for  embezzlement  of  master's  goods 301 

Employer  not  to  violate  indenture,  misdemeanor 22 

ARCHITECTS :    (See  Contractors  or  Architects,  page  80.) 

ARSON : 

Arson  and  other  burnings,  punishment  for  _-. 23 

.  indictment 24 

evidence 25 

arrest  of  judgment 27 

definition  of  out-house ' 27 

ownership  of  house 27 

burning  barn 27 

burning  jail  to  effect  escape 27 

what  burning  sufficient.. __ 28 

absence  of  defendant  during  trial 28 

new  trial 28 

punishment 28 

ARREST : 

Persons  present  at  breaches  of  the  peace  to  arrest  offenders 28 

36 
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ARREST : 

▼erbal  order  to  private  person 2q 

Persons  summoned  by  officer  must  assist  in  the  arrest 29 

indictment 29 

warrant  must  be  made  known. 29 

evidence 29 

Peace  officer  shall  arrest  without  warrant  in  certain  cases 29 

breach  of  peace  in  officer's  presence 30 

Houses  may  be  broken  open  to  prevent  a  felony  therein 30 

Officers  may  break  open  doors  to  arrest  persons  charged  with  high  crimes 30 

Persons  in  whose  presence  an  infamous  crime  is  committed  may  arrest  offender,  50 

purpose  to  arrest  must  be  made  known 30 

Persons  arrested  without  warrant  entitled  to  immediate  hearing 31 

arresting  fugitive  from  another  state  without  warrant,  assault  and  battery,  162 

No  person  to  be  arrested  on  a  presentment  nor  tried  except  on  indictment 31 

Sureties  may  arrest  principal 49 

ASPORTATION :    (See  Larceny,  page  289.) 

ASSAULT  :     (For  assault  followed  by  death  in  another  county  or  state;  see  Venue, 
page  511.) 

Punishment  for  assault  A - 31 

what  does  or  does  not  constitute 31 

assault  of  husband  on  wife 34 

assault  on  several ,.-..,,_.  34 

offer  to  strike  coupled  with  condition ^ 34 

definition  of  assault 34 

Secret  assault  with  a  deadly  weapon 34 

in  presence  of  others  and  in  public  place —  34 

evidence - 34 

charge - 35 

Assault  to  point  firearms  at  another  whether  loaded  or  not 35 

Felony  joined  with  assault  in  indictment 35 

how  verdict  for  the  simple  assault  rendered 36 

ASSAULT  WITH  INTENT  TO  KILL: 

indictment 36 

evidence - 36 

ASSAULT  WITH  INTENT  TO  COMMIT  RAPE:    (See  Rape,  page 419.) 

ASSAULT  AND  BATTERY : 

what  constitutes --  36 

seal  on  warrant 3S 

language  calculated  to  bring  on  fight , 38 

wife  in  presence  of  her  husband 38 

boy  under  14 39 

teachers 39 

jailer  whipping  prisoner 39 

husband  and  wife 39 

arresting  fugitive  from  another  state  without  warrant,  guilty 162 

parent  and  child - - 40 

indictment - 40 

evidence 40 

charge 41 

arrest  of  judgment 42 

former  acquittal -  43 

former  conviction - 43 

punishment —  43 
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ASYLUM  : 

Criminals  confined  in  jail  found  to  be  insane  to  be  sent  to  asylum 44 

ATHEIST :    (See  Jurors,  page  274.) 

ATTORNEYS :    (See  also  Trial,  page  500.) 

When  attorney  may  be  debarred 45 

confession  must  be  voluntary 45 

statute  constitutional 45 

Justices  of  the  peace  not  to  practice  law  - 45 

appearing  in  only  one  case 46 

unnaturalized  foreigners -  46 

Clerk  not  to  act  as  attorney 46 

ATTEMPT : 

some  overt  act  must  be  alleged  and  proven 229 

charging  an  attempt  to  kill  and  an  attempt  to  produce  abortion 229 

ATTAINMENT  : 

Misdemeanor  for  tenant  to  surrender  to  other  than  landlord 281 

BAIL: 

Any  person  may  execute  mortgai^e  in  lieu  of  bond 46 

Sheriff  to  take  b^il  in  bailable  offences 47 

Court  to  allow  bail  pending  appeal 48 

When  bail  shall  be  allowed 48 

bail  may  be  required  when  bill  quashed 489 

Who  may  bail  persons  charged  but  not  imprisoned 48 

Who  may  bail  persons  charged  and  in  prison 48 

Recognizance  10  be  filed  with  clerk 48 

Bail  may  arrest  and  surrender  principal  before  final  judgment;  bail  not  thereby 

discharged  after  recognizance  forfeited 49 

sureties  for  appearance  in  U.  S.  Dist.  Court  in  another  state  may  arrest 

principal 49 

right  not  extinguished  because  recognizance  forfeited  and  yf.  fa.  ordered,  49 
Persons  surrendered  may  give  bail;  sheriff  allowing  a  release  liable  to  be 

amerced  and  indicted 49 

Sheriff  or  other  officer  having  prisoner  in  custody  may  take  bail 50 

Matter  of  defence  which  is  good  for  principal  is  good  for  bail 50 

Justices  to  take  bond  on  continuance 251 

BAILEE  :    (See  Larceny,  page  297  ) 

BANK-NOTES  :    (See  Larceny  of,  page  300.) 

BASTARDY :    (See  also  Presumptions,  page  391.) 

Justices  of  the  peace  to  have  exclusive  origmal  jurisdiction,  warrant  issued 

upon  complaint  of  woman  or  affidavit  of  commissioners 51 

Proceedings;  warrant  issued  for  woman;  warrant  for  putative  father;  issue  of 

paternity;  appeal 51 

evidence  of  intercourse  with  others,  when  admissible 52 

evidence  of  resemblance  of  child  admissible 52 

wife  competent  witness  to  prove  her  husband  not  the  father 53 

bad  character  of  thewoman  given  though  she  offers  no   evidence  except 

her  examination 53 

child  maybe  exhibited  to  thejury 53 

woman's  denial  of  intercourse  with  others  conclusive 53 

woman's  answer  denying  intercourse  with  others  concIuNive 53 

defendant  may  show  the  child  does  not  resemble  him 53 

evidence  of  the  impotence  of  putative  father  competent 53 

what  county  has  jurisdiction  53 
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BASTABDY : 

payment  before  action  no  bar 53 

allowance  cannot  be  paid  by  county . S3 

when  county  liable  for  costs  of  the  state S3 

defendant  cannot  take  oath  of  insolTcncy  hj  consent  at  once ..  S4 

amendment  of  affidavit 54 

former  judgment S4 

either  pauiy  may  appeal 1 S4 

affidavit  ToluDtary 54 

affidavit  need  not  state  that  the  mother  is  a  single  woman.. S4 

how  warrant  should  condude 54 

charge . 54 

child  of  married  woman  presumed  to  be  legitimate ' 391 

presumption  though  child  bom  within  a  day  after  marriage 391 

marriage  raises  only  a  presumption  of  child's  legitimacy 393 

presumption  conclusive  unless  husband  could  not  have  begotten  it 392 

mother  of  bastard  presumed  to  be  single 392 

affidavit  presumed  to  be  voluntary 392 

written  examination  presumptive  evidence 392 

intercourse  with  others  not  sufficient  to  rebut  presumptions 392 

Parties  and  witnesses  to  be  recognized  on  appeal 55 

Cause  may  be  continued  until  woman  delivered S5 

Fine  to  be  ten  dollars  and  allowance  fifty S5 

Examination  must  be  taken  in  three  years  after  birth s^ 

Execution  may  issue  for  maintenance.. s^ 

Putative  father  committed  to  house  of  correction  or  apprenticed 56 

Children  may  be  legitimated 57 

Effects  of  such  legitimation -  57 

BAWDY  AND  DISORDERLY  HOUSES: 

what  constitutes  a  bawdyhouse 58 

town  ordinance  cannot  define  what  is 58 

what  constitutes  a  disorderly  house 58 

evidence S^ 

indictment 59 

BEAR  BAITING 235 

BETTING  ON  ELECTIONS 240 

BIGAMY : 

what  and  how  punished 59 

variance  in  name  of  first  wife 59 

name  of  first  wife  need  not  be  gWen  in  indictment 60 

exhibiting  license  to  marry 60 

marriage  of  those  who  were  formerly  slaves . 60 

evidence — effect  of  marriage  without  license 60 

marriage  solemnized  by  officer  de  facto  sufficient 60 

omission  of  justices  name  in  journals  of  legislature 60 

burden  on  defendant  to  show  want  of  mental  capacity 60 

second  wife  a  competent  witness 60 

carnal  knowledge  not  necessary -- - 60 

jurisdiction—- second  marriage  in  another  state 6t 

indictment — allegation  of  first  marriage 61 

not  necessary  to  negative  divorce  from  first  wife 61 

BILL  OF  PARTICULARS :    (See  Indictment— General,  page  228.) 

BIRDS : 

Unlawful  to  kill  certain  birds  between  certain  dates 220 
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BLACKMAILING ; 

Blackmailing  by  accusatioD  or  threatening  letter 61 

BLASPHEMY :    (See  Nuisance,  page  339.) 

BOATS:    (See  also  Vessbls  and  Buoys,  page  509:  Trespass,  page  479.) 

Obst  ructing  boats  by  felling  trees  a  misdemeanor 61 

Unlawful  to  anchor  on  private  oyster  grounds 62 

BOOKS— OBSCENE 341 

BORROWING :    (See  Larceny,  page  298.) 

BOUNDARIES :    (See  Landmarks,  page  379  ) 

BRIBERY : 

Bribery  of  jurors 6a 

Officers  receiving  bribes -  62 

Offering  a  bribe  a  felony _-  63 

Bribery  at  elections 240 

BRAkEMAN : 

intoxicated  while  on  duly  indictable 412 

BRIDGES : 

Misdemeanor  to  demolish  or  injure  bridges 63 

Owners  of  mills  must  keep  up  bridges 63 

Penalty  for  neglect 63 

indictment  against  individual  must  show  how  he  is  subject  to  the  duty  of 

repairing 64 

person  contracting  with  county  indictable  for  neglect 64 

miller  suffering  bridge  over  canal  to  be  out  of  repair ^.  65 

Builders  of  toll-bridges  to  keep  them  in  repair 65 

when  county  commissioners  liable  to  indictment 65 

BULL  FIGHTING 235 

BUOYS :    (See  Vessels  and  Buoys,  page  509.) 

BURGLARY: 

what  constitutes  a  breaking 65 

blinds  and  doors  held  together  by  their  own  weight  sufficient 525 

indictment  under  old  law 66 

houses  in  which  burglary  may  be  committed 66 

smoke-house 66 

store 66 

the  intent 67 

charge — breaking  out 67 

charge— recent  possession  of  stolen  goods 67 

habeas  corpus _  67 

ownership  of  house,  servant 68 

wife's  separate  personal  property  charged  as  husband's 68 

evidence — that  the  breaking  was  in  the  night 68 

that  prisoner  belonged  to  a  band  of  renegades 68 

of  prisoner's  knowledge  of  location  of  premises 68 

sufficient  evidence  of  intent  to  ravish 68 

confessions  through  influence 68 

Degrees  of  burglary  and  punishment -  69 

indictment 69 

degree — how  verdict  returned -  70 

indictment  in  old  form  no  conviction  for  first  degree 70 

Breaking  out  of  dwelling-house  in  night-time 70 
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BURGLARY : 

Breaking  into  certain  houses  otherwise  than  by  a  bnrglarions  breaking 70 

indictment 71 

eridenoe 71 

Persons  found  by  night  armed  with  burglarious  tools.. 71 

BURNING  WOODS  : 

No  person  to  fire  woods  except  his  own  and  after  notice.. 71 

Punishment _ 72 

CANALS:    (See  Railroads,  page  410.) 

CASE  AGREED : 

court  cannot  decide  on  case  agreed 495 

CASTRATION : 

Castration  with  malice  aforethought 75 

Castration  or  maiming  without  malice  aforethought 75 

what  degree  of  disfigurement  sufficient 75 

indictment 75 

burden  on  defendant  to  show  the  act  was  in  self-defence 76 

CATTLE :    (See  Injury  to  Stock,  page  233;  Larceny,  page  303.) 

Obtaining  certificate  of  registration  of  cattle  by  false  representation 137 

D3ringwith  infectious  disease  to  be  buried 188 

Felonious  injury  to  or  pursuit  of,  larceny 303 

CENSUS : 

False  return  of  school  census _  463 

CERTIORARI  AND  RECORDARI : 

Writs  of  certiorari  and  recordari,  may  issue ". 7a 

prayer  for  instruction  omitted  by  judge  in  case  settled 7a 

clerk  refusing  to  send  transcript  until  cost  paid 7a 

when  motion  to  discharge  prisoner  is  denied 73 

omissions  by  judge  in  case  settled  not  made  by  oversight ..^ 73 

averments  in  application  contradicting  case  settled 73 

appellee's  objections  in  form  of  counter>case 73 

recordari  to  have  case  docketed _  73 

when  averment  of  merits  in  application  unnecessary 73 

when  writ  granted  without  security 73 

writ  granted  in  forma  pauperis 73 

no  appeal  from  order  docketing  a  case 73 

appeal  without  merits  dismissed  though  transcript  defective 74 

certiorari  for  state  on  refusal  of  motion  to  amend  record _  74 

case  settled  by  judge  conclusively  true 74 

application  to  conect  statement  in  regard  to  punishment  denied 74 

judgment  not  vacated  until  statute  complied  with . 74 

frivolous  appeal  dismissed 74 

certiorari  from  one  superior  court  to  another  on  removal 74 

certiorari  instead  of  appeal  from  interlocutory  judgment 74 

effect  of  the  writ 75 

CERTIFICATE  OF  SUPREME  COURT: 

When  judgment  affirmed  clerk  to  issue  execution 31 

opmion  may  be  certified  in  advance  of  statutory  time 488 

CHALLENGING  TO  FIGHT  :    (See  Duelung,  page  107.) 

CHALLENGES  OF  JURORS :    (See  Jurors,  page  270.) 
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CHALLENGE  TO  THE  ARRAY :    (See  Jurors,  pages  274,  278.) 

CHARACTER :    (See  Homicide,  page  210.) 

testimony  of  witness  of  good  character  more  weighty  than  that  of  one  of 
bad 158 

CHARACTER  WITNESS:    (See  Evidence,  page  124). 

CHARGE :    (See  Judge's  Charge,  page  240.) 

CHEATING :    (Sec  False  Pretences,  page  131.) 

CHURCH  :    (See  Religious  Congregation;  for  burning,  see  Arson.) 

CHILDREN: 

Abandonment  of  by  father,  custody  forfeited.. 2 

Abduction  of  indictable 10 

Failure  of  father  to  support  indictable 222 

CIGARETTES: 

Unlawful  to  sell  cigarettes  to  minors  under  17 76 

CIRCUMSTANTIAL  EVIDENCE :    (See  Larceny,  pages  288.) 

CISTERNS :    (See  Springs,  Wells  and  Cisterns,  page  466.) 

CITIES :    See  Towns  and  Cities,  page  481.) 

CLERK  SUPERIOR  COURT  :    (See  Officers,  page  343.) 

Clerk  to  notify  sheriff  when  judgment  affirmed  by  supreme  court 21,  22 

Not  to  practice  law -    46 

To  furnish  criminal  statistics  to  attorney-general loi 

COCK-FIGHTING :    (See  Bear  Baiting,  page  235  ) 

COLLATERAL  OFFENCE : 

when  evidence  of  a  collateral  offence  competent 294 

COLLATERAL  MATTER  :    (See  Evidence,  page  124.) 

COMMENTS  OF  COUNSEL :     (See  Trial,  page  500.) 

COMMITMENT  : 

What  the  commitment  shall  set  forth 76 

What  every  commitment  shall  state 77 

defective  mittimus,  how  taken  advantage  of 77 

To  what  jail  prisoner  shall  be  committed — 77 

Sheriff  may  be  committed  to  jail  of  adjoining  county 78 

COMPOUNDING  MEDICINE  :    (See  Pharmacy,  page  384.) 

CONCEALED  WEAPONS : 

Carrying  concealed  weapons  a  misdemeanor 78 

statute  constitutional 79 

butcher's  knife  a  deadly  weapon 79 

possession /n'ma/anV  evidence  of  intent 79 

verdict  finding  no  criminal  intent,  defendant  not  guilty 79 

carrying  pistol  for  purpose  of  hunting,  not  guilty 79 

minor  son  on  father's  land,  not  guilty 79 

threats  by  prosecutor  no  excuse 79 

pistol  buckled  round  the  body,  not  a  violation 79 

tenants — servants 79 

carrying  pistol  for  purpose  of  trading,  not  guilty 79 

to  deliver  to  owner,  not  guilty - 79 
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CONCEALED  WEAPONS : 

officers  to  be  excused  mast  be  actually  engaged  in  official  duty 80 

defendant  testifying  in  his  own  behalf So 

CONDUCTOR : 

intoxicated  while  on  duty  indictable 412 

CONFESSIONS  :    (See  Burglary,  page  63;  Homicide,  page  209;  Larceky. 
page  295). 

CONTRACTORS  OR  ARCHITECTS: 

Must  furnish  statement  of  sums  due  laborers  to  owner  of  building 80 

CONTRACTS: 

Contracts  known  as  **  fuiures""  forbidden _ 163 

CONCEALING  BIRTH  OF  CHILD: 

indictment 8r 

former  conviction  no  bar  to  indictment  for  murder 81 

former  conviction  must  be  pleaded 81 

CONSOLIDATION  OF  INDICTMENTS:     (See  Trial,  page  489  ) 

CONSTITUTION: 

use  of  bicycle  on  public  road 81 

statute  without  enacting  clause  void 81 

appointment  of  judge ^- 8i 

crime  committed  in  another  stale 82 

nine  members  of  the  grand  jury,  special  act 82 

CONSPIRACY: 

indictment  to  cheat,  means  need  not  be  charged 91 

conspiracy  to  make  drunk  and  play  falsely  at  cards  indictable ._  91 

when  proof  of  guilt  may  precede  proof  of  conspiracy 91 

declarations  of  one  not  competent  against  his  co- conspirator 91 

there  must  be  evidence  of  a  common  design 92 

declarations  not  made  in  furtherance  of  common  design  indictable 92 

jurisdiction - - 92 

punishment  for  conspiracy  to  charge  with  infanticide 92 

killing  by  one  in  furtherance  of  common  purpose,  the  other  guilty  of 

murder -  192 

killing  one  of  two  persons  who  had  conspired  to  kill  prisoner,  manslaughter,  194 
conspirator's  declarations  competent  against  him  though  not  made  in 

other's  presence 200 

evidence  admitted  before  proof  of  conspiracy  when  state  offers  to  prove 

conspiracy  afterwards 200 

evidence  of  acts  and  circumstances  showing  common  design  and  malice 

competent  on  trial  for  murder 205 

CONTEMPT: 

Disobedience  to  order,  punishment 82 

defendant  punished  for  the  contempt  may  be  also  indicted 82 

alternative  judgment  void 82 

What  constitutes  contempt 82 

one  prima  facie  guilry  liable  for  costs 83 

commissioners  refusing  to  levy  taxes  under  mandamus 83 

judgment  affirmed  by  supreme  court  final 84 

advice  of  attorney  no  excuse -- -  84 

contempt  for  failure  to  pay  alimony 84 

findings  of  fact  by  justice  not  conclusive 84 
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CONTEMPT : 


clerk  refusing  to  send  transcript  on  appeal,  contempt 84 

when  disavowal  of  intent.not  sufficient 84 

mistake  as  to  meaning  of  doubtful  language  an  excuse : 84 

i'ury  not  allowed  to  defendant 84 

lomestead  and  exemption  no  excuse  for  failure  to  pay  money  under  order,  84 

tampering  with  the  jury .  85 

inability  to  comply  with  order  sufficient  excuse 85 

the  actual  intention  material 85 

Punishment  for  contempt -  85 

fine  belongs  to  the  state 86 

punishment  indefinite  in  duration 86 

fine  cannot  be  ordered  paid  to  opposite  party 86 

Court  may  punish  summarily 86 

the  object  of  the  statute 86 

effect  of  the  statute — not  to  give  appeal 87 

no  appeal  allowed,  when. 87 

Who  may  punishr  for  contempt 87 

probate  court  may  punish 87 

mayor  may  punish 87 

referee  cannot,  when 87 

Commissioners  may  punish 88 

When  offender  to  appear  and  show  cause 88 

cannot  find  existence  of  intent  disavowed  in  answer 88 

Punish  as  for  contempt -. 89 

to  what  class  of  actions  applicable. 90 

how  proceedings  commenced 90 

Proceeding  as  for  contempt,  how  prosecuted 90 

What  necessary  to  suatain  proceeding 90 

Railroad  officers  before  justices  of  the  peace 90 

CONSOLIDATION  OF  INDICTMENTS  :     (See  Trial,  page  489.) 

CONVICTS : 

when  sent  to  penitentiary 348 

CORPORATIONS  : 

Manner  of  service  of  summons 91 

how  corporation  indicted 91 

use  of  words  *'  store  of  "sufficient  without  averring  corporate  existence..  150 

plea  of  not  guilty  admits  corporate  existence 44^ 

in  larceny,  property  laid  in  corporation,  charter  not  required 290 

corporate  name  sufficient  without  averment  that  owner  is  a  corporation. . .  297 

corporate  existence  shown  by  proof  that  it  has  officers 446 

property  laid  in  depot  agent,  fatal  defect 298 

CORROBORATION  :    (See  Evidence,  page  126.) 

CORPUS  DELICTI :    (See  Larceny,  page  299;   Homicide,  page  217.) 

COSTS : 

Costs  to  be  paid  by  prosecutor  in  certain  cases 92 

notice  of  motion  to  tax 93 

prosecutor  may  appeal 93 

appeal  bond  covers  costs  itt  supreme  court  also 93 

prosecutor's  name  must  be  marked  in  indictment 93 

order  may  be  made  gx  meromotu —  93 

findings  of  fact  necessary 94 

bill  ignored,  prosecutor  cannot  be  taxed 94 

When  prosecutor  imprisoned  for  non-payment  of  costs 94 
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COSTS : 

solicitor's  fee  cannot  be  taxed 94 

no  appeal  when  prosecution  adjudged  frivolous 94 

Pay  of  witnesses  in  state  cases;  prosecutor  may  be  ordered  to  pay  unnecessary 

witnesses 94 

Party  convicted  before  justice  to  pay  costs;  if  accused  acquitted  complainant 

to  pay  costs - 95 

Convicted  persons  must  pay  the  costs 95 

clerk  cannot  demand  costs  of  transcript  in  advance  on  appeal 95 

defendant  cannot  be  imprisoned  for  costs  of  his  own  witnesses 95 

solicitor  not  entitled  to  fee  on  peace  bond 9s 

discharge  of  insolvents . 95 

clerk  not  entitled  ^o  fee  for  entering  not.  pros 96 

prisoner  to  be  discharged  from  costs,  when 96 

when  clerk  refuses  to  administer  insolvent's  oath,  remedy 96 

effect  of  a  pardon  as  to  costs — defendant  discharged 96 

def  endan  t  liable  for  whole  costs  when  new  bill  sent 96 

costs  of  defendant's  witnesses  not  taxed  against  county  when  bill  quashed,  97 

judgment  discharged  by  execution ' —  97 

Governor  may  draw  on  state  treasurer  for  necessary  expenses  of  arresting 

fugitives  from  justice 97 

Officers  not  entitled  to  fees  in  advance 97 

Courts  to  set  a  day  for  the  trial  of  crimes;  witnesses  not  to  attend  till  such  day,  98 

Expenses  when  prisoner  to  be  taken  to  another  county 98 

Justices  to  furnish  itemized  statement  of  costs  to  paity  paying  fees;  misde> 

meanor  to  refuse 251 

COTTON— SALE  OF 99 

diagram  of  premises  where  sold  competent 100 

act  constitutional 100 

indictment  must  state  manner  of  carrying  cotton 100 

former  conviction -  lOO 

Weighing  of  cotton  regulated 100 

Failure  of  weigher  to  take  the  oath  a  misdemeanor lOi 

COURTS-MARTIAL  ;    (Sec  Perjury,  page  383.) 

COUNTERFEITING :    (See  Forgery,  page  152.) 

COUNTY  COMMISSIONERS  :    (Sec  Officers,  page  346.) 

CRIME  AGAINST   NATURE loi 

CRIMINAL  ACTION  : 

definition  of loa 

CRIMINAL  STATISTICS  : 

Clerks  required  to  furnish  criminal  statistics  to  attorney  general loi 

COUNTY  CLAIMS  :    (See  Officers,  page  352.) 

CROP  :    (For  removing,  sec  Landlord  and  Tenant,  page  281;  for  larceny  of, 
see  Larceny,  page  303.) 

CRUEL  PUNISHMENT:    (See  Punishment,  page  401.) 

CRUELTY  TO  ANIMALS :    (See  Injury  to  Stock,  page  233;  also  Larceny, 
page  303.) 

QUTTING  TIMBER  :    (See  Larceny,  page  376;  also  Timber,  page  472.) 

DAMS  : 

Erected  for  purpose  of  navigation,  injury  to  indictable 410 
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DEADLY  WEAPON  :    (See  Homicide,  page  215.) 

DEATH  PENALTY:  ^' 

How  executed  after  appeal  to  supreme  court 22 

DEER : 

U  ulawf  u1  to  hunt  by  fire-light 218 

Killing  during  certain  months  a  misdemeanor 219 

DEFINITION  OF  CRIMINAL  ACTION 102 

DEFACING  SIGN-POSTS  OR  MILE-MARKS:    (See  Roads,  page  451.) 

DELIRIUM  TREMENS :    (See  Homicide,  page  217  ) 

DENTISTRY : 

All  dentists  required  to  register 103 

Misdemeanor  to  practice  without  certificate 103 

DEPOSITIONS :    (See  Evidence,  page  117.) 

DEPUTATION :    (See  Justices  of  the  Peace,  page  249.) 

DISCHARGE  OF  PRISONER ;    (See  Homicide,  page  214;    Arson,   page 
28;  Term  of  Court,  page  474.) 

DISORDERLY  HOUSE  :    (See  Bawdy  and  Disorderly  Houses,  page  58.) 

DIPSOMANIA  :    (See  HoMiaoE,  page  213.) 

DISPOSING  OF   MORTGAGED   PROPERTY :     (See  Mortgaged  Prop- 
erty,  page  337.) 

DISTURBING  RELIGIOUS  WORSHIP 434 

DISTURBING  SCHOOL T. 461 

DOCKETS  : 

Justices  to  file  filled  dockets  with  clerk;  deliver  unfilled  to  successor  in  office. .  254 

DOGS : 

Dog  bitten  by  a  mad  dog  to  be  killed 104 

Misdemeanor  to  keep  sheep-killing  dog  after  notice 104 

Dogs  listed  for  taxation  subjects  of  larceny 104 

Mi»lemeanor  to  keep  place  for  dog-fighting ^ 235 

DRAINING  LOWLANDS  : 

Obstruction  of  canals  or  ditches  a  misdemeanor 105 

DRAWINGS— OBSCENE 34i 

DRUGGISTS : 

Not  to  sell  liquors  except  for  medicinal  purposes  on  physician's  certificate —  106 
indictment  must  state  in  what  particulars  prescnption  was  fraudulent —  106 

not  necessary  to  state  that  physician  was  a  *'  reputable  "  one T06 

not  necessary  to  name  druggist  on  indictment  of  physician xo6 

selling  by  direction  of  physician  not  guilty 319 

DRUMMERS: 

act  irequiring  non-resident  drummers  to  have  license  unconstitutional 106 

definition  of  drummer - 106 

variance 107 

drummer  must  be  in  actual  possession  of  license 107 

tax  not  unconstitutional 107 
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DRUNKENNESS  :    (See  Homicide,  page  217;  Nuisance,  pige  340.) 

two  defendants  cannot  be  joined  in  indictment  for 4S2 

DUELLING: 

Sending;,  accepting  or  bearing  challenge  misdemeanor 107 

indictment  need  not  set  out  copy  of  challenge -  107 

challenge  to  fight  outside  the  state  indictable... 107 

When  death  ensues,  murder 107 

DUPLICITY: 

objection  for  must  be  taken  before  verdict 284 

cured  by  the  verdict --  225 

DYING  DECLARATIONS :    (See  Homicide,  page  206.) 

DYNAMITE  AND  OTHER  EXPLOSIVES : 

License  to  sell  explosives  must  be  obtained 108 

M isdemeanor  to  use  dynamite  cartridge  to  destroy  fish 108 

EATING-HOUSE 109 

EGGS : 

Unlawful  to  take  or  dest roy  quail  or  partridge  eggs 220 

Or  the  eggs  of  the  diamond  back  terrapin 47S 

ELECTIONS :    (See  Intimidation  of  Voters;  Registration  of  Voters.) 

ELECTION  :    (See  Trial,  page  493.) 

EMBEZZLEMENT :    (See  also  Larceny,  page  301.) 

Made  a  felony  punishable  as  larceny 109 

indictment ^ , 109 

indictment —  misjoinKr - -   no 

charging  both  embezzlement  and  larceny no 

not   necessary  to  show   that   property   was  committed   to  defendant's 

custody - no 

averment  that  defendant  was  over  sixteen Tio 

public  officers  before  act  of  1891 no 

Embezzlement  of  state  property  by  state  officers  or  employees no 

Of  trust  funds  by  public  officers  a  felony no 

By  treasurer  of  benevolent  or  religious  institutions,  misdemeanor in 

By  officer  of  railroad  company,  felony 112 

Conspiracy  with  officer  of  railroad  company,  felony 112 

Sufficiency  of  indictment  for ^ 113 

By  officer  of  taxes  and  fines - 113 

indictment - 113 

Insurance  agent  withholding  funds  of  his  principal 239 

EMBRACERY..^ 114 

EMIGRATION  : 

Misdemeanor  for  emigrant  agents  to  do  business  without  license 114 

ENGINEER  : 

Intoxicated  while  on  duty  indictable 412 

ENTICING  MINORS  :    (See  Minors,  page  336.) 

ENTICING  SERVANT  :    (See  Master  and  Servant,  page  332.) 

ENTICING  SEAMEN  :    (See  Seamen,  page  457.) 
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ESCAPE : 

CrimiDal  breaking  prison,  misdemeanor ^ 

convict  guard  sending  **  trusty "  guilty  of  permitting  escape 

appeal  not  dismissed  on  escape 

escape  from  arrest  for  misdemeanor  itself  a  misdemeftnor 

What  state  must  prove  on  indictment  of  officer  for  permitting  escape 

indictment 

variance 

evidence — burden  on  officer  to  show  want  of  negligence 

failure  to  handcuff  prisoner  not  per  se  negligence 

escape  from  arrest  on  bastardy  warrant  indictable 

effect  of  escape  permitted  by  officer  as  to  fine  and  costs 

prisoner  confined  on  erroneous  judgment  no  excuse  to  officer 

Duty  of  solicitors  to  prosecute  officer  permitting  escape 

EVIDENCE  :    (See  also  each  particular  subject.) 

Deposition  of  witness  physically  incapacitated  to  be  taken,  notice 

Party  whose  name  is  forged  a  competent  witness 

Persons  participating  in  unlawful  gaming  to  testify  of  the  gaming 

No  witness  incapacitated  by  interest  or  crime 

Defendants  competent  in  their  own  behalf 

Husband  or  wife  of  defendant  competent 

when  husband  competent  against  wife  for  assault  and  battery 

No  person  compellable  to  give  evidence  against  himself 

Wife  competent  against  husband  to  prove  abandonment  and  assault  and 
battery 

defendant  offering  himself  as  a  witness  compelled  to  answer  self-crimi- 
nating questions 

confessions  under  oath  before  examining  magistrate 

judge  decides  when  confessions  admissible,  reviewable  when 

promise  to  marry  defendant  if  he  would  confess 

defendant  may  be  a  witness  against  his  co-defendant 

wife  of  one  defendant  not  competent  for  the  other 

communications  between  attorney  and  client 

Husband  or  wife  not  competent  against  each  other  except  to  prove  marriage 

in  case  of  bigamy  ._ 

Not  compellable  to  disclose  confidential  communications 

Indians  compellable  to  testify,  though  married  according  to  Indian  cus- 
toms   .• 

when  confessions  admissible 

defendant's  private  statement  to  solicitor  before  indictment  received 
against  him 

confessions  made  before  magistrate  before  examination  begun 

confessions  after  caution  received ._ 

contents  of  affidavit  for  continuance  shown  to  be  untrue 

voluntary  statement  may  be  contradicted ..!., 

when  confessions  not  admissible  for  want  of  caution 

influence  presumed  to  continue 

when  parol  evidence  of  confessions  before  magistrate  admissible 

conviction  may  be  had  on  confessions  alone 

when  judge's  ruling  as  to  admission  of  confessions  reviewable.. ^ 

how  record  of  case  in  another  court  proved 

conviction  may  be  had  on  unsupported  testimony  of  accomplice . 

in  what  respect  an  accomplice  should  be  corroborated . 

no  accessories  in  larceny 

answers  to  collateral  matters  conclusive,  exception . 

when  portion  of  a  conversation  heard  is  admissible 

effect  of  withdrawal  of  improper  evidence  from  jury . 

when  a  witness  may  be  impeached  by  proving  inconsistent  statements... 

expert  witnesses,  court's  decision  not  reviewable 
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EVIDENCE : 

infant  witness,  coart's  decision  as  to  competency  not  reviewable .... 124 

character  wimess,  stood  aside  on  answering  he  does  not  know  character.  125 

cannot  be  asked  if  he  would  believe  impeached  witness  on  oath 125 

evidence  of  former  character  when  living  at  another  place,  when  compe- 
tent  -  125 

character  witness  may  be  asked  who  had  spoken  disparagingly  of  witness.  125 

question  as  to  seal  on  warrant  to  be  decided  by  judge  on  inspection 125 

question  of  nul  iiel  record  one  of  fact  for  the  court 125 

attorney  for  prisoner  may  contradict  staters  witness,  when .  125 

when  contents  of  rejected  paper  need  not  be  given  on  appeal 125 

examination  before  coroner  competent  to  contradict  witness ._  125 

grand  juror  competent  to  disclose  witness'  statement  before  grand  jury..  125 

testimony  of  relations  regarded  with  suspicion 126 

burden  on  defendant  to  prove  he  was  under  age  of  presumed  capacity..  126 

silence  when  accused  a  circumstance  for  the  jury _  126 

preliminary  examination  not  evidenee  in  chief 126 

witnesses  may  be  recalled  after  jury  retires 126 

when  and  how  witness  may  be  corroborated 126 

how  statutes  of  other  states  proved 127 

refreshing  memory 127 

rule  faisum  in  uno,  falsum  in  omnibus^  not  law  in  this  state 127 

second  cross-examination  maybe  permitted 127 

party  calling  out  collateral  matter 127 

oath,  omission  to  repeat  ** so  help  me  God"  not  error 127 

witness  may  state  his  age  according  to  reputation  in  the  family 127 

rumor  as  how  the  jury  stood  on  a  former  trial  not  admissible 127 

parol  evidence  of  contents  of  written  instrument 134 

bill  not  returned  in  open  court,  how  proved 272 

defendants  not  to  be  examined  against  each  other  before  grand  jury 272 

mistake  in  marking  ''a  true  bill,    how  shown 229 

jury  may  judge  defendant's  age  from  his  appearance 417 

impeached  witness  must  be  first  asked  as  to  inconsistent  statements 41 

opposing  counsel  may  examine  paper  introduced 495 

confession  of  one  that  he  alone  is  guilty  may  be  shown  by  the  other 497 

ESTOPPEL: 

does  not  apply  to  the  state 160 

EXPOSURE  OF  PERSON 12S 

EXECUTION  OF  SENTENCE: 

When  judgment  affirmed  by  supreme  court 22 

EXTORTION: 

act  must  be  under  color  of  office. 12S 

question  of  intent  must  be  submitted  to  jury I23 

act  not  corrupt,  defendant  acquitted I23 

oath  of  office  not  necessary 12S 

sheriff  not  entitled  to  costs  on  tax-list  uptil  property  is  seized i23 

variance laS 

EXPERTS:    (See  Homicide,  page  207;  Injury  to  Stock,  page  235  ) 

EXPLOSIVES: 

persons  selling  must  have  license loS 

FAIRS: 

Fairs  appointed  by  county  commissioners 129 

Violation  of  rules  of  society  a  misdemeanor 129 

Gambling  at  agricultural  fairs  forbidden 173 
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FALSUM  IN  UNO.  FALSUM  IN  OMNIBUS:    (See  Evidence,  page  127.) 

FALSE  IMPRISONMENT: 

oiBcer  arresting  drunken  man  without  warrant 129 

arresting  on  warrant  without  affidavit 130 

fraud  practiced  in  inducing  prosecutor  to  go  with  defendants 130 

public  place— one  may  be  publicly  drunk  in  private  place -  130 

FALSE  LIGHTS: 

Holding  out  false  lights  near  seashore  a  felony 130 

FALSE  PRETENCE: 

Cheating  by  false  pretence  or  false  token 131 

what  constituies  false  pretence 132 

indictment 132 

variance 134 

evidence  of  other  specific  acts  of  fraud 134 

evidence  of  the  law  in  another  state 134 

defective  description  in  mortgage ^.  134 

defendant  may  show  he  was  only  a  surety  in  the  transaction 134 

parol  evidence  of  written  instrument 134 

falsely  representmg  dead  pauper  as  on  the  poor  list 135 

charge 135 

arrest  of  judgment 135 

special  verdict  must  find  the  intent ^ 136 

verdict  of  acquittal  through  fraud  a  nu  lity 136 

motion  to  quash 136 

Obtaining  signature  by  false  pretence 136 

Obtaming  advances  on  representation  of  ownership  of  property  and  promis> 

ing  to  apply  same  to  payment  of  debt --   .. 137 

Obtaining  advances  on  promise  to  begin  work  and  failing  to  do  so 137 

Obtaining  certificate  of  registration  of  cattle  by  false  pretences 137 

Obtaining  marriage  license  by  falsely  representing  age 138 

FEELINGS  OR  ExMOTIONS : 

when  exclamations  expressive  of  are  admissible 293 

FEE  BILL : 

Clerks  required  to  keep  posted 345 

FEES : • 

solicitor  not  entitled  to  fee  when  prosecutor  taxed  with  the  costs 94 

nor  on  a  recognizance  to  keep  the  peace 95 

defendant  not  imprisoned  for  fees  due  his  witnesses .  95 

clerk  not  entitled  to  fees  in  advance  for  making  transcript  on  appeal 95 

not  entitled  for  entering  a  nol.  pros 96 

FELONY : 

Jury  may  acquit  of  the  felony  and  convict  of  an  assault 35 

Definition  of  the  term  felony 138, 

the  word  **  feloniously  "  must  be  used  in  indictment 139 

FENCES :  (See  Injury  to  Property,  page  230;  Stock  Law  and  Fences, 
page  466;  Landlord  and  Tenant,  page  281,  §  367  ) 

FERRIES:  (See  Roads,  page 442.) 

FINE: 

fine  for  contempt  goes  to  the  state 86 
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fish  AND  FISHERIES: 

Non-residents  forbidden  to  fish  for  profit  in  this  state 139 

non-resident  employee  of  resident  not  guilty _ 140 

Prior  right  to  establish  fisheries;  injury  to  platforms - 140 

Master  of  vessels  wantonly  injuring  seines  or  nets 141 

FORCIBLE  ENTRY  AND  DETAINER: 

what  constitutes  forcible  entry  and  detainer 142 

indictment ..^.  143 

FORCIBLE  TRESPASS: 

what  constitutes  forcible  trespass _ 144 

defendant  may  be  guilty  though  entry  peaceable 144 

number  sufficient  though  no  torce  used 144 

when  malice  or  unlawful  intent  necessary • 144 

prosecutor's  acts,  notice  of  resistance  without  forbidding 144 

defendant  guilty  if  his  acts  calculated  to  intimidate 144 

not  guilty  when  ordinary  firmness  would  be  sufficient 145 

public  highway - _ 145 

taking  property  in  prosecutor's  absence  after  being  forbidden 145 

abusive  language  used  in  the  street 145 

title  not  in  question 146 

force  must  be  calculated  to  intimidate 146 

terror  caused  by  either  speech  or  behavior  sufficient 146 

insulting  act  by  four  persons 146 

judgment  in  ejectment  after  act  repealed,  no  justification 146 

sheriff  proceeding  under  irregular  judgment  not  guilty 146 

sheriff  seizing  property  under  execution  not  guilty 147 

sheriff  cannot  break  open  door  in  civil  case — exception ^ 147 

indictment - .- 147 

variance - - 147 

title  gives  possession 147 

tenant  in  common 147 

possession  of  prosecutor's  son  sufficient 148 

may  be  committed  in  the  public  road 148 

not  necessary  that  prosecutor  should  be  put  in  fear 148 

taking  goods  from  store,  owner  objecting 525 

FOREIGNERS : 

unnaturalized  cannot  be  licensed  to  practice  law ^ 46 

FORGERY : 

How  forgery  may  be  punished 148 

papers  not  the  subject  of  forgery 148 

not  necessary  to  show  that  an  order  for  goods  was  filled 149 

indictment - 149 

variance 150 

evidence -  151 

punishment 151 

jurisdiction 151 

Forgery  and  counterfeiting  bank  notes,  checks  and  other  securities 152 

indictment 152 

Forgery  and  counterfeiting,  passing  or  attempting  to  pass  notes  forged  or 

counterfeited t53 

forgery  and  counterfeiting  certificates  of  stock  by  officer  or  agent  of  corpor- 
ation   - - 153 

Forgery  and  counterfeiting,  selling  forged  judgments,  bonds  or  other  securities,  153 

Forgery  of  names  to  petitions  and  certain  other  papers . . 154 

Forgery  and  counterfeiting  foreign  coin,  passing  or  attempting  to  pass  such 

coin.... - 154 
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FORGERY : 

Having  in  possession  instruments  for  counterfeiting  foreign  coin 155 

Fraudulently  connecting  different  parts  of  several  genuine  bank  notes,  or 

other  instruments.. - - 155 

Forgery  and  counterfeiting  private  marks. 156 

Penalty  for  selling  merchandise  with  forged  or  counterfeited  marks  stamps  or 

labels 156 

Fraudulent  use  of   brands -  156 

How  indictment  drawn  when  an  intent  to  defraud  is  required  to  constitute  the 

offence  of  forgery 228 

FORMER  ACQUITTAL: 

indictment  for  assault  and  battery,  though  fined  for  contempt 43 

may  plead  both  former  acquittal  and  not  guilty 43 

for  shooting  at  one  of  a  crowd  no  bar  as  to  another 43 

verdict  obtained  by  fraud  no  bar.. 136 

for  stealing  bank-note  of  B.  of  N.  no  bar  for  note  issued  by  Pres.  and 

Directors  ofB.  of  N 298 

for  stealing  property  of  P.  P.  no  bar  charging  owner  unknown 298 

for  selling  liquor  to  J.  S.  no  bar  for  selling  to  person  unknown 318 

FORMER  CONVICTION  : 

submission  in  county  court  while  indicted  in  superior,  plea  good 43 

submission  to  justice  after  six  months,  plea  in  superior  court  good 100 

statement  of  former  state's  witness  given  though  witness  alive 43 

for  assault  and  battery  a  bar  to  indictment  for  not 43 

FORMER  JEOPARDY:    (See  HoMiciDfe,   page  .214;    Burglary,   page  67; 
Term  of  Court,  page  474.) 

FORMS  FOR  MAKING  REQUISITIONS: 530 

FORNICATION  AND  ADULTERY  : 

indictment 157 

evidence 157 

one  maybe  acquitted  and  the  other  convicted 160 

divorced  husband  may  be  a  witness 160 

marriage  between  white  and  colored  persons 161 

one  may  be  tried  without  the  other 161 

jttdj^ent  may  b^  passed  on  one  and  the  other  given  new  trial 161 

punishment i6i 

guilty,  though  intercourse  sometimes  partly  procured  by  violence 161 

FRUIT  TREES  : 

Tenant  injuring  or  destroying  indictable 28 1 

FUGITIVES  : 

Who  may  arrest  fugitives 162 

process  must  be  issued  in  this  state  when  crime  committed  in  another 

state 162 

Magistrate  to  keep  a  record  of  the  proceedings  and  transmit  copy  to  the 

governor 162 

Governor  to  inform  governor  of  the  other  state 162 

Sheriff  or  jailer  to  surrender  fugitive  upon  order  of  the  governor 163 

Governor  may  employ  agent  or  offer  reward 163 

FUTURES  : 

Futures  and  other  vicious  contracts  indictable 163 

GAMBLING : 

Betting  at  cards  in  tavern  or  retail  house 166 

37 
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GAMBLING: 

not  necessary  that  retailer  should  have  license i66 

betting  must  be  charged -. i66 

Keeper  of  tavern  or  liquor  shop  not  to  allow  games  in  his  house i66 

Karo-banks  and  tables  prohibited 167 

Gaming-tables  of  every  kind  prohibited 167 

indictment  need  not  use  the  words  **  unlawfully  and  wilfully  " 167 

games  played  must  be  games  of  chance  and  not  of  skill 167 

ten-pins  not  a  game  of  chance ,%  i63 

Person  allowing  gaming-tables  on  his  premises  indictable 168 

Lotteries  forbidden 16S 

what  constitutes  a  lottery 169 

purchaser  of  lottery  tickets  not  indictable 169 

privilege  or  license  may  be  revoked 169 

Sale  of  lottery  tickets  forbidden  __ 169 

Justices  of  the  peace  and  other  officers  directed  to  destroy  gaming-tables 170 

Authorized  to  summon  witnesses  touching  whereabouts  of  gaming-tables 170 

Money  or  property  bet  at  any  prohibited  game  to  be  seized 171 

Persons  opposing  destruction  of  gaming-tables  or  seizure  of  money  staked, 

how  punished 171 

Unlawful  to  play  at4iny  game  of  chance  whether  property  in  stake  or  not 171 

Gambling  at  agricultural  fairs  forbidden 172 

Person  participating  compelled  to  testify  of  the  gaming,  not  to  be  prosecuted 

therefor X18 

Betting  on  elections 240 

GAME  :    (See  Hunting,  page  218.) 

GATES— INJURY  TO  :    (See  Koads.  page  451;  Leaving  Open,  page  468.) 

GARDEN  SEED  :     (See  Seeds,  page  460.) 

GINSENG  : 17a 

GLANDERS: 

animals  having,  to  be  killed 237 

GOING  DANGEROUSLY  ARMED  : 15 

GRAND  JUROR  :    (See  Jurors,  page  266  ) 

GRAND  JUROR  AS  WITNESS:    (See  Evidence,  pages  125,  126.)  ' 

GRAVES  AND  GRAVE-YARDS:    (See  also  Monuments,  page  336.) 

Opening  graves  unlawfully  a  felony ,_   172 

Unlawful  to  remove  anything  from  private  grave-yards —  173 

GROWING  CROP  :    (See  Larceny  of  Growing  Crop,  page  303  ) 

OUN: 

U nlawf ul  to  point  at  another,  whether  loaded  or  not 35 

HABEAS  CORPUS: 

Application,  mode  of  making 173 

death  of  defendant  pending  appeal,  action  abates I73 

when  action  abates  each  party  pays  his  own  costs •..•  173 

habeas  corpus  to  bring  defendant  to  trial,  when -  173 

finding  bill  for  murder  not  conclusive  as  to  probable  cau^e 174 

certiorari  yfhcrt  there  is  no  appeal.. 174 

on  appeal  or  certiorari^  procedendo  issues  to  any  judge    ...... -.  174 

witness  under  sentence  of  death  brought  by  kabias  corpus  to  testify 174 

When  application  to  be  denied 174 

By  whom  applicilion  may  be  made 17S 
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HABEAS  CORPUS : 

To  whom  application  may  be  made 

What  to  contain 

When  the  writ  must  be  granted 

Defect  of  form  not  material 

When  the  writ  sufHcient 

Penalty  for  refusal  to  grant  the  writ 

Writ  may  issue  without  application,  when- 

Return  to  writ  and  contents *. 

Notice  to  parties  interested 

Notice  to  district  solicitor 

Production  of  the  body - 

Attachment  on  failure  to  obey  the  writ . 

Penally  for  refusing  attachment 

Sheriff  failing  to  make  return 

Precept  to  bring  up  party  detained 

Penalty  for  refusing  to  grant  the  precept 

Penalty  for  conniving  at  insufficient  return - 

Power  of  the  county  called  to  aid 

Proceedings  on  the  return  of  the  writ ^ 

Party  to  be  discharged,  when _ 

Party  to  be  remanded,  when 

Party  to  be  bailed  or  remanded,  when _ 

Proceedings  in  case  of  the  sickness  of  the  party 

Penalty  for  disobedience  to  order  of  discharge 

Officer  not  liable  civilly  for  obedience. 

Penalty  for  committing  for  same  cause 

Penalty  for  neglecting  to  obey  the  writ 

Penalty  for  concealing  pai  ty 

False  return  a  misdemeanor _ 

Aiders  and  abettors - 

Writs  returnable,  when 

By  whom  served  and  manner  of  service 

Persons  committed  for  capital  offences,  when  to  be  tried  or  discharged. 
Subpoenas  for  vv itness 

Costs - 


Cutitody  and  disposition  of  infants  in  certain  cases 

When  custody  of  children  contested,  either  party  may  appeal, 

Habeas  corpus  ad  Ustificandum , 

May  be  issued  by  justices  of  the  peace  and  cletks 

What  application  shall  contain 

Writ,  how  and  by  whom  served 

Fees  and  bond  on  service 

Duty  of  officers 

Prisoner  to  be  remanded 
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HIGH-WATER  MARKS:    (See  Roads,  page  452.) 

HOGS: 

Hogs  having  cholera  not  to  run  at  large 188 

HOMICIDE  : 

Punishment  for  manslaughter 189 

Punishment  for  second  offence 189 

Punishment  for  muider 189 


murder: 


preparing  d<»ad]y  weapon  with  intention  to  use  it 189 

df ceased  taken  in  adultery  with  slayer's  wife 190 

killing  to  prevent  a  mere  trespass  on  property 190 
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HOMICIDE— Ml'RDE«  : 

killiog  with  malice,  thoagh  oat  of  oeces&ity 190 

deceased  striking  first  in  self-defence 190 

prisoner  returning  to  seek  deceased  after  separation 190 

two  in  pursatt  of  unlawful  act.  if  one  kills,  murder  in  the  other igo 

violence  used  out  of  proportion  10  provocation 191 

arming  with  intent  to  kill,  murder,  though  provocaiioa  great 191 

burden  on  defendant  when  killing  with  deadly  weapo J  proven 191 

acting  coolly  and  with  great  violence 19I 

killing  from  malice,  though  meeting  by  chance 191 

deceased  unarmed  pressing  for  a  fight  after  threatening  piisoner 191 

killing  with  express  malice,  though  under  provocation 191 

deceased  striking  first  on  being  pursued  wuh  deadly  weapon 192 

fighting  under  unfair  advantage ._ _. , 192 

killing  bystander  assisting  officer  to  arrest  prisoner 193 

killing  to  prevent  trespass  on  properly 192 

nurse  giving  child  laudanum  knowing  its  qualities 192 

killing  by  one  in  futberance  of  a  common  purpose,  the  other  guilty  also,  193 

fighting  on  a  sudden  quarrel  but  on  unequal  terms 192 

adultery  of  prisoner's  wife  with  deceased  not  in  his  presence 192 

seeking  deceased  for  a  fight  wlih  intent  to  kill 193 

deceased  attempting  rape  on  prisoner's  wife 193 

MANSLAUGHTER  : 

deceased  holding  prisoner's  horse _ 193 

prisoner  discovering  deceased  in  improper  act  with  his  wife 193 

fighting  on  equal  terms  and  sudden  quarrel 193 

defendant  need  not  show  mitigation ,  when 193 

defendant  must  show  complete  justification  when  killing  proven _  193 

killing  by  accident,  though  in  unlawful  sport - 194 

witness'  opinion  as  to  whether  blow  was  accidental  incompetent 194 

prisoner  killing  one  of  two  persons  who  had  conspired  to  kill  him 194 

no  difference  which  makes  first  assault 194 

form  of  indictment  for  manslaughter _  524 

INDICTMENT : 

using  the  word  **blow"  for  "wound" _ 194 

need  not  aver  that  prisoner  knew  noxious  properties  of  poison 194 

evidence  presenting  different  means  of  killing  from  that  alleged 194 

for  murder  by  a  blow  must  allege  a  mortal  wound -  194 

manner  of  killing  and  weapons  used  may  be  charged  to  be  unknown 194 

description  of  stick  need  not  give  its  length  and  thickness.- 195 

misspelling  day  of  the  month  cured  by  statute  __ 195 

omission  of  the  word  **year,"  defect  cured  by  statute 195 

omission  of  the  name  of  the  state  not  fatal  when  county  given 19S 

need  not  conclude  against  the  statute  when  death  occurs  in  another  state,  195 

must  show  that  death  occured  within  a  year  and  a  day 195 

averment  that  deceased  **  did  languish  and  then  and  there  die  "  sufficient,  19$ 

form  of  indictment  for  manslaughter _.  524 

CHARGE : 

stating  that  confessions  arc  untainted  by  hope  or  fear,  not  error 195 

failure  to  discriminate  between  homicide  with  deadly  weapon  prepared 

and  one  used  on  impulse  of  the  moment,  error 19S 

view  favorable  to  prisoner  must  be  presented 196 

failure  to  charge  that  officer  arresting  in  night  should  make  known  his 

character,  error -   I96 

view  presented  by  prisoner's  declarations  must  be  given 196 

when  prisoner  could  have  escaped  proper  to  charge  manslaughter 196 

killing  third  person  by  accident  charged  to  be  murder,  error -196 
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HOMICIDE— Charge  : 

killiDg  third  person  who  interferes  in  a  6ght 190 

jury  cannot  be  changed  a  second  time  in  absence  of  prisoner . 196 

charge  that  the  killing  was  proved  if  witness  believed,  error,  when I96 

charge  as  to  degree  of  proof  of  matters  in  mitigation  approved 197 

court  may  assume  that  as  true  which  prisoner  treats  as  true 197 

not  required  to  chare;e  that  pistol  is  a  deadly  weapon,  when . 197 

charging  that  the  offence  was  murder  or  no  crime,  not  error,  when 197 

killing  with  a  rock  alleged,  charging  that  a  **  rock  or  other  missile"  suffi> 

cient,  no  error 197 

ubing  language  subject  to  misapprehension  or  calculated  to  mislead,  error,  198 
remark  as  to  effect  of  evidence  made  on   its  reception  equivalent  to 

instruction,  when  _. -  198 

failure  to  comply  with  special  request,  error .  I98 

charge  where  one  inflicts  a  mortal  wound  and  another  kills  by  indepen- 
dent act 198 

EVIDEN'CE : 

evidence  that  a  bny  carried  an  anonymous  letter  received  to  post-office 

competent,  when 198 

witness  who  identified  prisoner  silent  when  others  accused .   198 

statement  of  a  witness  convicted  of  the  murder  to  counsel  of  another  on 

trial  competent - 199 

threats  by  third  person  to  kill  deceased  inadmissible 199 

that  third  person  had  malice  towards  deceased,  incompetent 199 

evidence  held  not  sufficient  to  convict 199 

declarations  of  prisoner  not  part  of  the  res  i^csia  incopipetent 199 

evidence  of  quarrel  between  prisoner  and  his  wife  about  deceased  compe- 
tent  199 

letter  of   deceased   to   prisoner's  sister  seduced  incompetent  to  show 

deceased  intended  to  marry  her I99 

when  evidence  that  another  committed  the  oflence  competent 200 

witness  may  state  what  former  master  said  of  the  character  of  one  for- 

mcrly  a  slave 200 

confessions  competent  when  no  inducements  given -  200 

declarations  of  a  conspirator  competent,  though  not  made  in  presence  of 

others 200 

evidence  admitted  before  proof  of  conspiracy  when  state  offers  to  prove 

conspiracy  afterwards -  200 

evidence  that  deceased  had  malice  on   account   of   disputed  accounts 

competent , 200 

that  deceased  kept  false  accounts  with  others  not  competent 200 

of  violent  character  of  deceased  compxrtent  only  when  evidence  circum- 
stantial  -  200 

witness  must  not  be  singled  out  when  testimony  conflicting 200 

witness  may  testify  that  he  made  same  statement  to  others 201 

evidence  that  prisoner  bought  poison  previous  year  competent 201 

assault  on  two  persons,  survivor  may  state  nature  of  his  wounds 201 

evidence  of  instrument  of  death  found  near  prisoner's  boarding-house..  201 
declaration  that  witness  **knew  prisoner  killed  deceased"  competent —  201 

evidence  held  not  sufficient  to  be  submitted  to  jury ---  201 

that  prisoner  asked  officer  to  shoot  him  competent 202 

asking  prisoner  why  he  * '  played  off  crazy  "  no  error 202 

superintendent  of  asylum  may  state  prisoner's  mental  condition  while  in 

asylum 202 

evidence  that  another  killed  deceased  must  be  direct  to  the  fact 202 

evidence  held  to  be  irrelevant 20a 

evidence  that  prisoner  knew  deceas^  kept  money  competent 202 

that  he  acted  strangely  in  presence  of  others  competent  in  connection  with 

other  facts -  202 
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HOMICIDE— Evidence  : 

partly  calling  oat  collateral  matter  bound  by  it 205 

evidence  that  the  witness  accused  the  prisoner  competent 203 

that  the  principal  felon  has  been  convicted  incompetent  on  trial  of  acces- 
sory, when ^ - 203 

indefinite  threat  made  some  time  before  the  killing  not  competent,  when  203 
grand  juror  may  testify  as  to  prisoner's  acts  and  testimony  before  grand 

jury _  204 

evidence  of  undiscovered  adultery  between  deceased  and  prisoner's  wife 

incompetent 204 

of  husband's  ill  treatment  of  his  wife  before  killing  her  competent 204 

that  paper  found  near  deceased  had  been  given  the  prisoner's  son  compe- 
tent   204 

declarations  of  prisoner  in  support  of  his  insanity  not  competent 204 

examination  before  jury  of  inquest  not  competent,  when 204 

evidence  of  collateral  fact  not  connected  with  main  issue  incompetent..  204 
that  prisoner  and  deceased  were  implicated  in  another  crime  competent  to 

show  motive _ 205 

statements  of  bystanders  not  admissible 205 

evidence  that  third  person  had  malice  toward  deceased  incompetent 205 

of  acts  and  circumstances  of  two  showing  common  design  and  malice 

competent _.  205 

declaration  of   third  person  that  he  killed  deceased  incompetent 205 

evidence  that  another  armed  himself  and  threatened  deceased  and  ran 

away  incompetent _.  205 

rule  as  to  strength  of  circumstantial  evidence  stated 205 

evidence  that  prisoner's  uncles  and  aunts  were  insane  inadmissible,  when,  205 
that  prisoner  **had  a  child  this  way  before  and  put  it  away"  incompetent,  206 

DYING  DECLARATIONS  : 

when  judge's  decision  reviewable _ 206 

restricted  to  the  act  of  killing 206 

only  admissible  when  declarant  could  have  testified  to  the  same  thing 206 

when  competent,  though  not  made  in  extremis 206 

made  before  or  after  deceased  said  he  should  die 206 

subsequent  hope  of  recovery 206 

not  necessary  that  deceased  should  be  in  the  very  act  of  dying 206 

declarations  of  wife  killed  by  husband  as  to  her  adultery  irrelevant 207 

declarations  made  before  the  killing  not  admissible 207 

competent,  though  physician  afterwards  used  language  calculated  to  excite 

hope * 207 

admissible  as  corroborative,  though  not  made  in  extremis 207 

that  deceased  was  afraid  another  person  would  kill  him  incompetent 207 

EXPERTS : 

physician  qualified,  though  not  examined  by  state  board - —  207 

may  give  an  account  of  deceased's  previous  illness,  when 207 

opinion  must  be  wholly  contingent  upon  the  facts  as  the  jury  shall  find 

them.- 207 

may  state  that  there  are  modes  of  causing  death  of  child  without  leaving 

evidence  of  violence 208 

any  person  may  give  opinion  as  to  prisoner's  sanity 208 

only  experts  can  give  opinions  on  facts  shown  by  others 208 

expert  may  give  an  opinion  though  he  has  never  read  a  case  of  the  sort,  208 
one  not  an  expert  may  testify  that  certain  tracks  corresponded  with  pris- 
oner's boot - - 208 

physician  may  give  his  opinion  that  a  burn  was  inflicted  after  death 208 

there  must  be  preliminary  examination  as  to  expert's  qualifications 208 

opinion  must  be  founded  upon  ffie  hypothesis  of  the  finding  of  the  jury..  209 
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HOMICIDE— Evidence  : 

testing  poison  by  its  smell,  taste  and  appearaoce  sufficient  without  chem- 
ical analysis , 209 

CONFESSIONS :    (See  also  Evidence,  page  122;  Larceny,  page  295.) 

confessions  made  three  hours  after  being  witness  at  inquest  competent..  2og 
after  confessions  extorted,  other  confessions  not  through  influence  compe- 
tent  209 

confessions  to  fellow-prisoner  competent 209 

made  to  foreman  of  jury  of  inquest  in  answer  to  question  not  competent,  209 
circumstances  showing  guilt  may  be  proved,  though  brought  to  light  by 

inadmissible  declarations ' 209 

confessions  to  three  armed  men  in  answer  to  accu«ations  inadmissible 210 

evidence  of  acts  the  result  of  influence  inadmissible 210 

character  of  deceased  : 

character  of  deceased  may  be  shown  when  the  killing  was  in  self-defence,  210 
where  the  evidence  is  circumstantial  and  the  character  of  the  transaction 

in  doubt 210 

character  for  violence  must  have  been  known  to  prisoner 210 

threats: 

evidence  of  uncommunicated  threat  incompetent 210 

uncommunicated  threats  competent  in  corroboration  of  communicated 

threats - 210 

also  to  show  the  quo  animo  with  which  deceased  pursued  the  prisoner..  2lo 
and  to  show  who  introduced  a  rock  into  the  fight,  th^  evidence  on  that 

point  being  circumstantial 210 

malice — WHEN   BURDEN  ON   PRISONER*. 

indefinite  threat  to  kill  may  be  connected  with  other  facts  to  show  malice,  211 
burden  on  defendant  to  show  matters  in  mitigation  when  killing  with 

deadly  weapon  proved .. 209 

the  law  refers  the  motive  to  recent  provocation  rather  than  antecedent 

malice 211 

prisoner  lying  in  wait  and  armed  presumed  to  kill  from  malice 211 

drunkenness  does  not  rebut  presumption  of  malice 211 

rule  referring  motive  to  antecedent  malice  only  applies  where  there  is  a 

definite  intent  to  kill 212 

provocation: 

no  words  a  sufficient  provocation 212 

blow  need  not  endanger  life  to  amount  to  provocation 212 

question  as  to  whether  there  is  sufficient  provocation  one  of  law  for  the 

court _ 212 

excessive  violence  out  of  proportion  to  provocation,  murder 212 

officers: 

officer  cannot  judge  arbitrarily  of  necessity  of  killing  to  secure  prisoner.  212 

homicide  to  prevent  threatened  felony  may  be  justified 212 

but  not  when  inflicted  as  a  punishment  for  one  already  committed 212 

not  justifiable  in  killing  when  attempting  to  arrest  under  verbal  order..  212 

killing  while  attempting  to  arre&t  without  unnecessary  violence  justifiable,  212 

officer  must  avow  his  object  to  arrest 213 

COOLING  time: 

doctrine  of  cooling  time  only  applies  when  there  has  been  legal  provoca- 
tion  _ 213 

separation  must  be  for  a  time  sufficient  for  reason  to  resume  its  sway 213 

what  is  time  to  cool  is  a  question  of  law  for  the  court 213 
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HOMICIDE— Insanity  : 

.  delerium  tremeas  ^  s^Qies  of  insanity ^ 213 

dipsomania  and  moral  insanity  not 213 

hereditary  insanity  must  be  of  same  species  that  affected  others  of  the 

family 215 

may  be  shown  under  general  plea  of  not  guilty 216 

Presence  of  prisoner  in  court. 213 

Former  JEOPARDY — discharge  of  prisoner 214 

Variance 214 

Parent  and  child 526 

Arrest  of  judgment 214 

Challenge.    (See  also  Jurors,  page  266.)  :  215 

Deadly  weapon 215 

Guilt  of  others 216 

Excusable  homicide 216 

Disproportionate  violence '. 216 

Death  from  want  of  care  after  wound  given 216 

Requibing  prisoner  to  stand  up 216 

Son  fighting  for  father 216 

Words  or  gestures. 216 

Aider  or  abettor,  who  is 217 

Corpus  delicti 21) 

Removal 217 

Indictment  for  homicide .-  2 18 

form  of  indictment  for  manslaughter .  524 

HORSE-STEALING: 302 

HOUSES:    (See  Injury  to  Property,  page  230.) 

HUNTING: 

Hunting  deer  by  firelight  forbidden.. 218 

Hunting  by  firelight,  accomplices 2i8 

Penalty  for  hunting  on  land  of  another  after  advertisement  forbidding  it 219 

Penalty  for  hunting  or  killing  deer  daring  certain  months 219 

Bird  hunting 220 

Transporting  quail  or  partidges - 220 

Taking  or  destroying  eggs  of  quail  or  partridges 220 

H  unting  wild  fowl  on  Sunday  or  at  night 220 

Justices  of  the  peace  to  issue  warrants  for  persons  hunting  on  Sunday  or  at 

night 22  h 

Hunting  with  fire  prohibited 221 

Person  found  ofif  his  own  premises  on  Sunday  with  shotgun,  rifle  or  pistol 

guilty  of  a  misdemeanor 221 

HUSBAND  AND  WIFE:    (See  also  Assault  and  Battery,  page  39.) 

Failure  of  husband  to  provide  adequate  support  for  wife  and  children  a  misde- 
meanor   222 

Husband  and  wife  as  witnesses H9,  121 
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ILLEGAL  VOTING : 

uncommunicated  favorable  opinion  of  judges  no  excuse 222 

decision  of  jud(;es  in  favor  of  voter  a  complete  defence 222 

advice  no  excuse - 222 

irregularity  of  election  no  defence 223 

IMPOUNDED  ANIMALS:    (See  Injury  to  Stock,  page  235;  also  Stock 
Law  and  Fences,  pages  467,  468.) 

INCEST: 

Carnal  intercourse  between  grandparent  and  grandchild,  parent  and  child, 

brother  and  sisler  a  felony   223 

Carnal  intercourse  between  uncle  and  niece,  nephew  and  aunt  a  misdemeanor,  223 

INDICTMENT:     (See  also  each  particular  subject.)  • 

Formal  objections  or  stay  of  judgment  shall  not  quash  indictments,  informa- 

tions  and  impeachments 223 

for  perjury  not  quashed  because  names  of  justices  of  the  peace  given 224 

form  of  when  statute  amended  since  offence  committed 324 

roisrecital  of  county  in  caption  no  ground  for  arrest 224 

the  word  "count"  used  for  "county"  not  fatal 224 

addition  of  "Jr."  to  name  immatetial 224 

concluding  against  '*act  of  assembly  "  sufficient 224 

how  action  may  be  en  tit  led : 224 

conclusion  against  the  ^^  force  "  of  the  statute  sufficient 224 

need  not  conclude  "against  the  peace  and  dignity  of  the  state" 224 

conclusion  "against  the  peace  and  dignity"  omitting  "of  the  state"  suffi- 
cient   225 

use  of  the  di^junctive  ' "or"  in  statute,  how  indictment  drawn 225 

duplicity  cured  by  verdict 225 

word   'feloniously  "  must  be  used  for  felonies 225 

quashing  not  a  matter  of  right 225 

indictment  cannnot  be  changed  even  by  consent   500 

Substance  of  proceedings  only  to  be  set  forth 225 

Indictment  for  second  offence,  how  Brst  conviction  stated 226 

Ownership  of  property  held  in  common,  how  stated 226 

charging  property  of  L.  S.  and  others;  proof  L.  S.  sole  owner,  variance 

fatal :.. 226 

charging  to  A  and  another,  proof  to  A  and   B.   a  firm,  variance  not 

fatal 226 

charging  J.  D.  R.,  and  another,  or  others,  fatal 227 

in  latceny  property  laid  in  miller  employed  by  two  owners,  error 297 

property  laid  in  A.  proof  joint  property  of  A  and  B.  variance  fatal 297 

cotton  raised  by  a  tenant,  property  laid  in  the  tenant  and  another  proper,  297 
Failure  to  aver  any  matter  not  necessary  to  be  proved  not  to  vitiate  indict- 
ment  227 

charging  deceased  died  in  a  certain  year,  proof  he  died  the  year  before, 

defect  cured - 227 

omission  of  the  word  "  year  "  not  fatal 227 

not  necessar}'  to  conclude  "  against  the  peace  and  dignity  of  the  state 227 

conclusion  against  the  form  of  the  "statue"  not  fatal 227 

Intent  to  defraud,  what  statement  and  proof  sufficient 228 

Counts  for  larceny  and  receiving  in  same  indictment 228 

new  bill  may  be  sent  and  defendant  held  to  answer 22S 

no  amendment  without  sending  to  grand  jury 228 

bill  of  particulars  may  be  demanded 228 

accomplices  may  be  indicted  after  testifying 229 

indictment  need  not  be  signed 229 

word  * '  feloniously  "  must  be  used  in  felonies 229 

how  mistake  in  marking  *  *  a  true  bill "  shown 229 
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INDICTMENT: 

bail  may  be  required  when  bill  quashed 229 

variance  simply  vacates  the  verdict  and  leaves  defendant  charged 229 

indictment  for  an  attempt . 229 

not  necessary  on  appeal  irom  magistrate,  when 390 

INFANTS  AS  WITNESSES :    (See  Evidence,  pages  124.  126.) 

INJURY  TO  PROPERTY: 

Injury  to  houses,  churches  and  fences 230 

statute  not  in  conflict  wiih  section  642 230 

tenants - -  230 

person  to  he  guihy  must  be  a  trespasser 231 

prosecutor  must  have  possession    231 

what  constitutes  a  cultivated  field 231 

division  fence  on  land  of  defendant i  231 

what  kind  of  fence  is  protected 231 

indictable  to  remove  fence  though  defendant  has  better  title 231 

Malicious  injury  to  real  property 232 

Injury  to  personal  properly _ 232 

indictment 232 

injury  to  cattle  not  indictable  at  common  law -  233 

no  defence  that  owner  turned  his  stock  out  in  stock -law  territory 233 

indictment  for  injury  to  a  dog  sustained 233 

INJURY  TO  POSTS  OR  MILE  MARKS:     (See  Roads,  page  451.) 

INJURY   TO   SCHOOL   BUILDING  OR  FURNITURE:    (See  Schools, 
page  461.) 

INJURY  TO  STOCK  :    (See  also  Larceny,  page  303.) 

Cattle  or  live  stock,  the  wilful  killing  or  injuring  of  running  at  large  in  the 

range -  233 

Injury  to  in  unlawful  enclosure .-  233 

indictment  charging  injury  in  a  "field"  defective -  234 

not  necessary  to  state  10  whom  enclosure  belongs 234 

* '  wilfully  and  unlawfully  "  must  be  used  in  indictment 234 

recklessness  in  shooting  shows  criminal  intent 234 

injury  begun  within  but  completed  outside  enclosure;  guilty 234 

state  must  prove  injury  in  the  enclosure 234 

Cruelty  to  animals;  overdriving,  overloading,  etc 234 

the  word  *  *  shooting  "  equivalent  to  **  wounding  " 235 

facts  constituting  cruel  conduct  must  be  set  out. ..' 23$ 

evidence  that  the  killing  was  to  prevent  injury  to  crops  inadmissible 235 

physicians  may  give  opinion  as  to  eflect  of  poison  on  animals.. 235 

Bear-baiting,  bull-fighting,  cock-fighting  and  dog-fighting,  etc.,  forbidden 235 

Impounded  animals  to  be  provided  with  food;  failure  indictable 235 

Carrying  animals  in  conveyance  in  a  cruel  manner  indictable 236 

Instigating  or  engaging  in  acts  of  cruelty  to  animals  indictable 236 

Sale  of  animals  having  glanders  forbidden —  236 

Animals  having  glanders  to  be  killed 237 

Construction  of  words  used 237 

Animals  driven  from  one  part  of  the  state  to  another  roust  be  certified  to  be 

healthy 237 

Distempered  cattle  not  to  go  at  large  between  certain  dates .  238 

Mismarking  cattle  a  misdemeanor 23S 

indictment  need  not  give  original  mark 239 

parol' evidence  admissible  to  prove  mark 239 

Definition  of  the  word  "stojk  " 239 
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INJURY  TO  STOCK  : 

Felonious  injury  to  or  pursuit  of  stock,  larceny 303 

INSANITY:    (See  Bigamy,  page  60;  Homicide,  pages  213.  215.  216,  217; 
Asylum,  page  44;  Trials,  page  490.) 

INSOLVENT  DEBTOR  :    (Sec  Costs,  pages  95,  96.) 

INSURANCE  AGENT : 

Misapplying  or  withholding  funds  of  his  principal  a  felony 239 

INSURRECTION  :    (See  Rebellion  or  Insurrection,  page  423.) 

INTIMIDATION  OF  VOTERS: 

Discharging  from  employment,  withdrawing  patronage,  etc 239 

Bribery  at  elections 240 

Betting  on  elections 240 

INTIMIDATION  OF  JURORS: 278 

INTIMIDATION  OF  WITNESSES:    (See  Intimidation  of  Jurors.)...,  278 

JAILER  :    (See  Officers,  page  349.) 

whipping  prisoner 39 

may  refuse  prisoner  when  mittimus  defective 77 

JEOPARDY  :    (See  Homicide,  page  214;  Burglary,  page  67.) 

JUDGE'S  CHARGE  :     (See  also  each  particular  subject.) 

]  udges  to  explain  the  law  but  to  express  no  opinion ^ 240 

deSnition  of  reasonable  doubt. - 240 

refusal  to  charge  that  evidence  not  sufficient  in  proper  case,  error 240 

failure  to  state  the  evidence  and  explain  the  law  not  error,  when 241 

jury  not  the  judges  of  the  law  as  well  as  facts 241 

charge  that  a  good  character  in  a  plain  case  could  not  help  the  prisoner, 

error 241 

refusal  to  charge  that  jury  should  yield  to  one  having  a  doubt,  not  error,  241 

failure  to  caution  jury  before  adjournment,  no  injury  resulting,  not  error,  241 

charge  that  jury  is  bound  to  believe  unimpeached  witness,  error 241 

that  testimony  of  relatives  regarded  with  suspicion,  no  error 241 

that  case  relied  on  by  defence  is  the  extreme  verge  of  the  law,  no  error,  241 

permitting  verdict  of  manslaughter  as  to  one  no  expression  as  to  other..  242 

remarking  that  defendant  is  charged  with  a  "  dastardly  crime,"  no  error,  242 

instruction  need  not  be  in  very  word's  asked 242 

giving  prominence  to  testimony  of  one  witness,  error 242 

prejudicial  remark  concerning  defendant's  counsel,  error 242 

reading  head-notes  and  charging  abstract  propositions  merely,  errof 242 

charging  that  it  was  not  possible  for  prosecutor  to  be  in  error,  error 242 

charge  must  be  complete 24a 

saying  that  jailer  sai$l  that  prisoner  would  escape,  no  opinion 243 

charging  that  the  fact  that  witness  was  also  indicted  for  same  offence 

would  impair  his  testimony,  error 243 

erroneous  remark  as  to  weight  of  incompetent  evidence,  no  error 243 

emphasis  equivalent  to  denial  that  there  is  evidence 243 

that  defendant  vouched  for  the  truth  of  his  witness,  error ''...  290 

testimony  of  witness  of  good  character  more  weighty  than  that  of  one  of 

bad 158 

jury  cannot  be  charged  a  second  time  in  absence  of  prisoner 196 

when  judge  may  charge  murder  if  evidence  believed J.  526 

court  may  assume  that  as  true  which  the  prisoner  treats  as  true 197 

Judge  to  put  his  instructions  in  writing  when  requested 243 

Counsel  to  put  prayers  for  instructions  in  writing 24) 
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JUDGES'S  CHARGE: 

Jury  may  lake  written  instructions  with  them 244 

JUDGMENT  :    (See  Punishment,  page  398.) 

JURISDICTION  : 

Criminal  jurisdiction  of  justices  of  the  peace 244 

jurisdiction  of  justice  special,  not  general 244 

justice  has  concurrent  jurisdiction  after  twelvemonths .- 245 

amendment  of  1 891  void _ 245 

sufficient  to  charge  assault  with  deadly   weapon ^ 245 

defendant  roust  prove  offence  committed  within  six  months 245 

indictment  for  assault  must  name  weapon  and  give  its  character 245 

submission  fur  simple  assault  on  indictment  for  rafpe,  superior  court 245 

jurisdiction  in  superior  court  when  indictment  alleges  a  deadly  weapon..  246 

defendant  bound  when  justice  had  jurisdiction 246 

indictment  must  state  nature  and  extent  of  injury 246 

case  of  serious  damage 246 

concurrent  jurisdiction  of  affrays  within  one  mile  of  court-house 246 

crime  committed  in  another  stale,  no  jurisdiction 247 

justice  has  jurisdiction  of  violations  of  town  ordinances.. 247 

question  of  jurisdiction  raised  at  any  time 247 

cannot  be  conferred  by  consent - 247 

failure  to  list  for  taxes,  justice's  jurisdiction 247 

superior  courts  of  offences  under  local  option  law 247 

and  of  retailing 247 

Justices  have  exclubive  jurisdiction  of   peace  warrants 247 

When  justice  has  not  final  jurisdiction,  accused  to  be  committed  to  prison,  or 
recognizance  required  for  his  appearance  at  next  term  of  the  superior 

court 247 

When  justice  satisfied  of  his  jurisdiction  to  try  the  case 248 

Original  jurisdiction  of  superior  court 24S 

Jurisdiction  of  inferior  court 24S 

JUSTICES  OF  THE  PEACE: 

Special  constables  appointed  in  certain  cases 249 

justice  sole  judge  as  to  necessity 250 

unrestricted  deputation  authorizes  service  of  all  process  in  same  case 250 

deputation  should  show  absence  of  regular  officer 250 

Return  of  criminal  actions  disposed  of  to  be  made  to  superior  court 250 

no  case  tried,  no  report  necessary >.   521 

Removal  of  actions  to  another  justice -.^.  25 1 

no  removal  beyond  justice's  township 251 

Itemized  statement  of  costs  to  be  furnished 251 

Justices  to  take  bond  on  coninuance _ 251 

Jury  to  be  allowed 253 

What  to  be  submitted  to  the  jury 253 

Accused  may  appeal;  trial  de  novo 253 

superior  court  not  a  court  of  errors 254 

appeal  brings  up  whole  case 254 

Filled  dockets  to  be  filed  with  clerk 254 

Unfilled  to  be  delivered  to  successor 254 

Penalty  for  failure  to  deliver 255 

Papers  to  be  transmitted  to  appellate  court 255 

Party  paying  fees  entitled  to  copy  of  complaint 255 

Process  not  to  be  quashed  for  want  of  form 255 

amendment  must  not  change  nature  of  offence -  256 

statute  constitutional 256 
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JUSTICES  OF  THE  PEACE: 

warrant  need  not  conclude  against  the  statute 256 

amendment  may  be  made  after  verdict 256 

state  may  be  made  plaintiff  by  amendment 256 

Justice  to  examine  complainant  on  oath,  when  complaint  of  any  crime  is  made,  256 

To  issue  warrant  for  the  arrest  of  the  accused    257 

Where  warrant  to  run 257 

How  warrants  may  be  endorsed _ 257 

Not  to  be  indicted  for  improper  endorsement 258 

Person  arrested  to  be  taken  before  some  magistrate  of  the  county 258 

Bail  to  be  taken  if  offence  not  capital 258 

Prisoner  in  capital  cases  to  be  brought  before  magistrate  or  judge 259 

Before  what  magistrate  warrant  to  be  returned 259 

The  examination ;  prisoner  allowed  counsel » 260 

Prisoner  may  refuse  to  answer  questions 260 

Answer  reduced  to  writing 260 

N.ot  to  be  examined  in  picsence  of  witnesses 261 

Testimony  of  witnesses  reduced  to  writing- 261 

exact  words  not  required 261 

when  examination  competent  for  defendant 261 

parol  evidence  competent  though  examination  in  writing 261 

When  prisoner  shall  be  discharged 262 

When  bound  over 262 

In  misdemeanors  examination  not  taken 262 

Examinations  and  recognizances  to  be  certified 262 

Magistrate  may  associate  with  himself  another 263 

court  of  two  justices  constitutional 263 

OfEcers  who  are  required  to  keep  the  peace 263 

Duty  of  magistrate  on  complaint  being  made _ 264 

Criminal  proceedings  to  issue  and  be  returnable  any  time - ._  265 

indictments  against  magistrates 265 

Justices  not  to  practice  law - 45 

JURORS: 

How  jurors  selected 266 

How  grand  jury  drawn 266 

Jurors  having  suits  pending 268 

How  drawn  for  special  term 268 

Qualifications,  serving  within  two  years 269 

juror  must  act  to  be  disqualified * -  270 

Exception  to  jurors,  when  taken - 270 

having  suit  when  bill  found,  good  cause  of  challenge 270 

when  motion  to  quash  granted ;  when  deemed  waived 270 

when  an  appeal  lies _   -  270 

omission  to  mark  witnesses  sworn  no  ground  of  challenge 270 

motion  in  apt  time  if  before  plea 270 

when  evidence  of  disqualification  not  necessary - 271 

defendant  not  required  to  show  actual  presence  of  grand  juror  when  bill 

found 271 

grand  juror  a  son  of  the  prosecutor 521 

Foreman  to  administer  oaths 271 

failure  to  mark  witnesses  sworn  no  ground  of  challenge 271 

bill  not  returned  in  open  court,  how  proved  _. 272 

co-defendants  not  to  be  examined  against  each  other 272 

witnesses  may  still  be  sworn  in  open  court 272 

new  bill  sent,  witne^^ses  must  be  re-examined - 272 

presentment  need  not  bs  signed 272 

Special  venire 272 

when  juror  has  formed  and  expressed  an  opinion 273 

he  who  challenges  must  show  that  he  is  the  party  likely  to  be  prejudiced,  273 
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JURORS: 

relationship  of  juror —   .* -* -  274 

atheists , —  274 

juror  not  disqualified  because  he  is  prosecutor  in  another  action .   274 

non>resident  juror  may  be  challenged 274 

cause  admitted,  prisoner  bound  by  his  chal'enge 274 

reasonable  number  may  be  stood  aside 274 

challenge  to  the  array : 274 

challenge  may  be  made  by  one  defendant  after  acceptance  by  the  other..   274 

jury  liftt  not  revised,  no  challenge  unless  injury  results 275 

original  panel  must  be  first  exhausted ._   275 

may  be  challenged  after  acceptance  when  incompetency  not  seen  before,  275 

error  not  considered  when  peremptory  challenges  not  c  xhausted 275 

prejudice  against  colored  persons  gf'od  cause 275 

serving  within  two  years  no  cause  against  original  panel -..   275 

tenant  by  the  curtesy  initiate  a  freeholder 275 

variance  in  middle  initial  of  name  immaterial 276 

special  »^«i>rf«r^ii  must  be  freeholders --  276 

original  panel  stood  aside  must  be  tendered  before  special  venire 276 

polling  the  jury 276 

jury  de  meditate  lingua  not  allowed 276 

court  decides  as  to  qualifications;  no  review 277 

petsons  exempt  from  regular  jury,  exempt  from  special  venire 277 

Challenge  iff  capital  cases - 277 

standing  jurors  aside  no  error _ -  278 

persons  ot  color  not  entitled  to  jury  of  color 27S 

mistake  in  not  calling  juror  stood  aside,  harmless 278 

Misdemeanor  to  intimidate  jurors 278 

LANDMARKS: 279 

LANDLORD  AND  TENANT: 

Possession  of  crop  vested  in  landlord 279 

Removal  of  crop  by  lessee,,  or  unlawful  seizure  by  landlord 280 

what  constitutes  a  seizure  of  the  crop 280 

indictment  must  allege  failure  to  satisfy  all  liens 280 

lease  and  relation  of  landlord  and  tenant  charged  sufBcieni  as  to  lien 280 

what  constitutes  one  a  cropper  and  not  a  tenant 280 

removal  for  purpose  of  protecting  crop  a  violation 2S0 

notice  given,  defendant  not  guilty - _.  23 1 

punishment 281 

Misdemeanor  for  tenant  to  t.urrendtrr  to  third  person 281 

Injury  to  house,  fiuit  trees  and  fences - 2S1 

tenant  removing  window  sash  under  claim  of  right  not  guilty .  281 

Chapter  applies  to  turpentine  trees  and  leases  for  mining 2S2 

LARCENY: 

what  consli'uffs  larceny. ...  282 

possession  obtained  by  fraud,  trick,  artifice 2S3 

tenant  of  undivided  crop  convicted  when  crop  stored  and  key  kept  by 

landlord 283 

cotton  stolen  while  hauling  to  gin,  tenant  not  guilty 283 

undivided  staves  m^de  under  contract  for  half,  taken  from  the  land,  ten- 
ant guilty 2S3 

INDICrMENT: 

indictment  of  tenant  laying  property  in  landlord  and  tt^nant,  defective..  284 

fish  not  the  subject  of  larceny  unless  reclaimed,  confined  or  dead 284 

for  receiving  indictment  need  not  state  from  whom  goods  received 284 

counts  fur  larceny  of  horse  and  receiving  same  may  be  joined 2S4 
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LARCENY— Indictmknt  : 

when  grade  of  offence  raised,  indictment  must  conclude  against  the  statute,  2B4 

description  of  pension  check 284 

objection  for  duplicity  must  be  taken  before  verdict 284 

for  an  attempt  need  not  name  articles  attempted  to  be  stolen 284 

for  stealing  turkeys  need  not  allege  that  they  were  tame 284 

otter  confined  in  a  trap  or  dead  the  subject  of  larceny 284 

nugget  of  gold  separated  by  natural  causes  not 285 

turpentine  in  boxes  in  the  trees  the  subject  of  larceny ,. 285 

dogs  not ., 285 

variance: 

indictment  alleging  "cilf"  skin,  proof  "kip"  skin,  no  variance 285 

charge  stealing  a  steer,  proof  a  bull,  variance  fatal 285 

three  bushels  of  corn,  proof  three  busthels  in  the  ear,  no  variance 285 

fifty  pounds  of  fiour  of  the  value  of  sixpence,  proof  a  sack  costing  $5.50, 

no  variance _ 285 

charge  that  A  committed  the  theft  B  present  aiding,  proof  B  the  thief  A 

aiding,  no  variance 285 

christian  name  of  owner  Elizabeth,  proof  known  as  Betsy,  question  must 

be  submitted  to  jury 285 

charge,  larceny  of  a  hog,  proof  a  shoat,  variance  immaterial. 286 

thiity  dollars  in  money,  proof  three  ten-dollar  bills,  no  variance 286 

charging  property  of  A  in  one  count,  in  another  person  unknown,  vari- 
ance, when 236 

VERDICT: 

'*not  guilty  of  the  felony  but  guilty  of  trespass,"  defendant  acquitted 2S6 

larceny  and  receiving,  general  verdict  of  guilty  sufHcient 236 

several  counts,  jury  considers  only  one,  verdict  of  guilty  an  acquittal  on 

the  01  hers 286 

for  receiving  must  find  that  defendant  knew  the  goods  h^id  been  stolen..  286 

mistake  in  verdict  may  be  corrected  before  it  is  recorded 2S6 

CHARGE: 

omission  to  charge  there  is  no  evidence  of  receiving,  no  error,  when 2S6 

defendant  picking  up  money  dropped  by  prosecutor,  intent  to  be  submit- 
ted to  jury  . 287 

defendant  alleging  he  took  money  to  try  another,  intent  to  be  submitted,  287 

charge  as  to  proof  of  an  alibi  held  erroneous _  287 

cotton  gathered  from  the  field 287 

goods  taken  at  different  times,  indictment  for  the  final  carrying  away 2S7 

property  taken  under  a  claim  of  right 287 

person  Irom  whom  property  received  must  be  guilty  of  larceny 288 

charge  as  to  defendant's  right  to  give  evidence  of  his  character 288 

borrowing  with  an  intention  to  steal 288 

as  to  strength  of  circumstantial  evidence 288 

larceny  may  be  committed  in  daytime  or  in  a  crowd -  2S8 

that  there  was  no  evidence  that  a  hog  belonged  to  defendant,  error 288 

as  to  taking  under  a  false  claim  of  rij^ht 288 

must  explain  what  is  meant  by  a  felonious  intent 289 

SEVERAL  ARTICLES   STOLEN   AT   DIFFERENT  TIMES: 

several  articles  taken  in  a  series  of  acts,  one  larceny  may  be  charged 289 

conviction  or  acquittal   when  a  portion  charged  a   bar  to  charge  for 

remainder 289 

conviction  may  be  for  the  taking  of  one  or  all 289 

the  several  takings  may  be  united  in  one  indictment 289 
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LARCENY—ASPORTATION  : 

shootini;;  down  a  hog,  cutting  ofT  its  ears,  and  ikkinning  one  liam,  not 

sufficient 289 

shooting  down  a  cow  and  cutting  off  her  ears  not  sufficient _.  2S9 

turning  barrel  turpentine  over  on  its  side  not  sufficient _   289 

throwing  wheat  from  one  garner  into  another  sufficient ._  289 

removing  drawer  from  safe  without  taking  money  from  ihe  drawer  suffi- 
cient  _ 289 

removal  of  properly  from  store  to  sidewalk  sufficient 289 

cow  shot  down,  no  remains  there  thiee  months  afterwards,  not  sufficient,   289 

evidence: 

money  lost  while  drunk  with  defendant,  defendant  having  "plenty"  next 

day,  sufficient - .' 290 

that  third  person  ran  away  and  told  he  put  the  tobacco  in  the  granary, 

inadmissible _. 290 

defendant  does  not  vouch  for  the  tiuthfulness  of  his  witness 290 

two  jointly  indicted,  one  may  prove  the  other's  confession  that  he  alone 

is  guilty -  290 

property  laid  in  a  corporation,  not  necessary  to  produce  charier 290 

evidence  held  sufficient  to  warrant  verdict  of  guilty 290 

that  defendant  sfole  one  or  the  other  of  the  articles  alleged,  not  sufficient,  291 

but  if  witness  bdieved  it  was  a  certain  one,  sufficient 291 

that  defendant  searched  for  pork  which  he  alleged  had  been  thrown  into 

the  river,  not  sufficient 291 

what  wife  said  when  she  borrowed  the  money  allied  to  have  paid  for 

property,  competent 291 

that  defendant  asked  to  be  allowed  to  be  whipped  and  turned  loose, 

admissible - 291 

what  was  said  as  to  defendant's  appearance  and  dress  competent  to  prove 

identity,  when 29I 

evidence  of  horse-stealing  held  sufficient 291 

of  intent  to  steal  money  from  a  drawer  held  sufficient 291 

of  the  larceny  of  cotton  from  platform  held  sufficient 292 

of  other  properly  stolen  at  same  time  found  in  defendant's  possession, 

though  not  charged  in  indictment,  competent  to  prove  identity 292 

declaration  as  to  manner  of  obtaming  possession  may  be  contradicted 292 

receiver  has  a  right  to  show  in  any  way  that  he  got  the  goods  honestly  ..   293 
exclamation  showing  bodily  or  mental  feeling  or  condition,  incompetent, 

when - - - 293 

larceny  of  hog  property  of  unknown  person,  evidence  held  sufficient 294 

reputation  of  woman  not  examined  as  a  witness,  not  competent^ 294 

of  collateral  offence  connected  with  the  charge,  competent 294 

confessions  when  no  improper  influences  shown,  admissible 294 

that  trunk  stolen  contained  a  fifty  dollar  bill,  and  that  defendant  passed 

such  bill,  competent —  .- 294 

of  the  guilt  of  another,  incompetent * 295 

that  defendant  was  found  in  uninhabited  house  where  the  goods  were 

found,  not  sufficient 295 

defendant  may  be  compelled  to  put  his  foot  in  shoe-track  for  comparison,  295 
that   defendant   was  in  possession  of  a  number  of  bills  of   unknown 

denomination,  incompetent 295 

that  defendant  went  to  place  where  the  stolen  hog  was  concealed,  insuffi- 
cient .- 295 

CONFESSIONS  : 

employer  in  company  with  others  inducing  confession,  confession  inad- 
missible  295 

confession  on  condition  that  officer  would  untie  defendant,  admissible  ._  895 
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LARCENY— Confessions  : 

confession  after  public  meeting  held  to  induce  defendant  to  leave,  in- 
competent   2 396 

EECBNT  possession: 

tobacco  stolen  on  Sunday  found  in  defendant's  barn  on  Tuesday,  expla- 

nation  required 296 

recent  possession  raises  reasonable  presumption  of  guilt 296 

possession  a  week  or  two  after  the  theft,  presumption  of  fact,  not  of  law,  296 

rule  as  to  recent  possession  only  applies,  when _. 296 

goods  in  house  occupied  by  defendant  and  wife,  found  in  defendant's 

possession 296 

recent  possession  raises  presumption  of  law  that  defendant  is  the  thief..  296 
coat  stolen  in  January,  188 1,  found  in  defendant's  possession  August, 

1882,  insufficient 296 

AEEEST  of  judgment: 

count  for  larceny  of  horse,  second  for  receiving,  both  concluding  against 

the  statute,  general  verdict,  judgment  arrested 296 

verdict  for  receiving  only  on  a  count  omitting  defendant's  name,  judg- 
ment arrested , 296 

two  counts,  one  for  stealing  an  ox,  the  other  one  pound  of  beef,  judg- 
ment not  arrested 297 

veidict  for  larceny  and  receiving,  judgment  not  arrested 297 

accessories: 

no  accessories  before  the  fact  in  larceny 297 

OWNERSHIP : 

two  owners  employing  miller,  toll  laid  in  miller,  error 297 

unendorsed  pension  check  laid  in  person  having  possession  when  taken..  297 
meat  in  meat-house  kept  for  a  sister  who  was  *'  to  live  out  6f  it,"  prop- 
erty laid  in  owner  of  house _ 297 

money  carried  to  get  changed  may  be  laid  in  the  person  carrying  it 297 

undivided  seed  cotton  properly  charged  as  the  property  of  the  tenant  and 

another 297 

exception  for  variance  as  to  ownership  cannot  be  made  first  in  supreme 

court 297 

ownership  laid  in  corporation,  using  corporate  name  sufficient 297 

properly  laid  in  A,  proof  joint  property  of  A  and  B,  variance  fatal.. 297 

larceny  of  a  hog.  property  may  be  laid  in  him  who  was  to  fatten  it  for  half,  298 
bacon  in  depot  for  use  of  railroad  hands  must  be  laid  in  railroad  com- 

pany,  not  the  agent 298   . 

turpentine  stolen  from  boxes  in  the  trees,  property  may  be  laid  in  the 

landlord  instead  of  tenant 298 

whiskey  stored  in  U.  S.  warehouse  may  be  laid  in  the  owner  of  the  whis- 
key   298 

charging  the  property  to  belong  to  J.  D.   R.  and  another  or  others,  a 

fatal  defect 298 

initials  of  the  owner's  christian  name  sufficient 298 

FINDER  OF  LOST  PROPERTY 298 

BORROWING 298 

FORMER  ACQUITTAL 1 298 

DESCRIPTION  : 

*•  one  pound  of  meat,"  too  vague  and  uncertain 299 

**a  parcel  of  oats,"  sufficient 299 

a  hat  need  not  be  described  as  white  or  black 299 

38 
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LARCENY— Description  : 

"a  bull  tongue,"  meaning  a  particular  kind  of  plowshare  well  known, 
sufficient 299 

AIDER   AND  ABETTOR: 

all  who  counsel,  aid  or  abet  are  guilty,  whether  present  or  not 299 

receiving  simply  to  aid  the  thief  in  carrying  o£F  the  goods,  receiver  guilty.  299 

JURISDICTION 299 

SPECIAL   VERDICT 299 

CORPUS  DELICTI 299 

PUNISHMENT 299 

LARCENY   AND   ROBBERY 299 

ELECTION 300 

solicitor's   fee   FOR   RECEIVING 3OO 

Larceny  or  robbery  of  bank  notes  and  other  securities 300 

charging   '*one  bill  of  fractional  currency  of  the   value  of  fifty  cents, 

indictment  defective 300 

a  due  bill  is  within  the  meaning  of  the  statute 301 

larceny  by  servant  of  master's  goods 301 

a  **  field  hand  "  who  embezzles  his  employer's  money  not  guilty 301 

indictment  must  allege  that  the  property  was  committed  to  defendant  in 

trust 301 

servant  may  be  convicted 301 

servant  employed  by  married  woman  may  be  convicted 301 

one  employed  to  sweep  out  a  store  is  aservant 302 

Ilorse-stealing 302 

indictment  for  larceny  and  receiving,  general  verdict  of  guilty,  judgment 

arrested 302 

Stealing  horse  for  temporary  purpose - -  302 

Felonious  injury  to  live  stock - 303 

indictment  for  killing  '  *a  certain  cattle  beast"  sufficient 303 

parol  evidence  of  posted  notice  competent _ 303 

that  the  killing  was  done  without  secrecy  does  not  disprove  intent 303 

that  stock  law  prevails,  no  defence 303 

Larceny  of  growing  crops  or  vegetables 303 

ungathered  figs  must  be  alleged  to  have  been  * 'cultivated  for  food  or 

market" 303 

same  of  watermelon 304 

also  a  cabbage 304 

ungathered  corn  need  not  be 304 

seed  cotton  gathered  from  the  field  must  be  described  as  growing,  etc. . .  304 

Larceny  of  wood  or  other  property  growing  on  land 304 

title  to  land  may  be  shown  in  third  person 304 

tenant  not  estopped  to  deny  landlord's  title,  when 304 

the  owner  not  indictable,  though  not  in  possession 305 

Larceny  or  obliteration,  or  removal  of  public  records 305 

indictment  for  stealing  a  fieri  facias 306 

Fraudulent  concealment  or  destruction  of  wills     — .  306 

Fraudulent  disposition  by  custodian  of  public  laws  or  reports 306 

Receivers  of  stolen  goods 306 

not  necessary  to  trace  goods  to  receiver's  actual  possession 307 

receiving  simply  to  aid  the  thief  in  concealing,  indictable 307 

arrest  of  judgment -  307 

receiver  may  show  in  any  way  how  he  got  the  goods 307 

omission  to  charge  that  there  is  no  evidence  of  receiving,  no  error  when.  307 
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LARCENY : 

person  from  whom  goods  received  roust  be  guilty  of  larceny 308 

not  necessary  to  state  from  whom  goods  received ....  308 

general  verdict  of  guilty  sustained 308 

receiver  must  know  that  the  goods  had  been  stolen 308 

person  from  whom  goods  received  need  not  be  named 308 

the  disqualification  for  office  and  suffrage  no  part  of  the  punishment 308 

general  verdict  for  horse-stealing,  error  when 309 

Distinction  between  grand  and  petit  larceny  abolished 309 

effect  of  the  statute - 309 

Sufficient  to  describe  money  or  bank  notes  simply  as  such 309 

LEGAL  NOTICES: 

destroying  or  defacing  legal  notices  indictable 13 

LETTERS  AND  TELEGRAMS: 

Unlawful  to  open  or  divulge  contents  of 310 

indictment  must  charge  that  letter  or  telegram  was  sealed 310 

LEWD  WOMEN: 

Indictable  for  committing  acts  of  lewdness  with  students 310 

LIBEL: 

Defendant  may  give  the  truth  in  evidence 311 

general  report  or  rumor  no  defence - 311 

evidence  of  other  acts  of  official  misconduct  incompetent 311 

official  character  of  magistrate  may  be  proved  by  parol 311 

witness  may  read  libellous  articles  to  refresh  his  memory 311 

indictment  when  production  only  libellous  by  allusion 311 

variance - 311 

charge 312 

LICENSE  TAX: 

Penalty  for  practicing  trade  or  profession  without  license 312 

manufacturer  of  lumber  not  a  trader 312 

jurisdiction  in  justice's  court 313 

penalty  in  addition  to  fine 313 

fine  not  imposed  in  action  for  penalty 313 

not  necessary  to  negative  the  lapse  of  twelve  months 313 

merchant's  purchase  tax  constitutional 523 

LIMITATIONS: 

Indictment  for  misdemeanors  to  commence  in  two  years,  exception 313 

indictment  without  presentment  barred 314 

slander  not  barred 314 

burden  of  proof  on  the  state 314 

second  bill  after  plea  in  abatement  not  barred 314 

marriage  in  presence  of  witnesses  not  secret 314 

presentment  prevents  statute  from  running 314 

obstruction  of  highway  a  continuous  offence 314 

abandonment  not  a  continuous  offence  and  barred 314 

nuisance  a  continuous  offence  and  not  barred 314 

LINE  TREES:    (See  Landmarks,  page  279.)^ 

LITERATURE,  OBSCENE 314 

LIQUOR  SELLING:    (See  also  Local  Option,  page  324.) 

Retailing  without  license  indictable 315 

witness  drawing  from  barrel  until  a  debt  of  $1.25  paid,  a  sale 315 

seller  without  prohibited  territory  agreeing  and  delivering  within,  guilty,  315 
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LIQUOR  SELLING : 

steward  of  literary  club — 315 

when  trick  resorlecl  to,  bona  fides  of  transaction  to  be  submitted....- —  315 

witness  dropping  money  in  a  hole  in  a  table,  owner  convicted 315 

particular  kind  of  liquor  need  not  be  specified 3 16 

products  of  farm  or  own  manufacture  must  be  negatived 316 

prohibitory  statute  need  not  be  pleaded 316 

when  indictment  must  aver  an  election -  316 

statute  simply  making  it  '^unlawful"  to  sell,  sufficient 316 

variance 316 

"singlings"  is  spirituous  liquor 316 

election  as  to  counts % - 316 

election  in  favor  of  license  does  not  suspend  the  license  law 316 

no  judicial  notice  taken  that  local  option  prevails  in  a  town 317 

new  act  restricting  the  territory,  judgment  arrested 317 

burden  on  defendant  to  show  license... 317 

two  churches  of  same  name,  act  inoperative 3x7 

member  of  legislature  cannot  identify  church 317 

common  knowledge  of  intoxicating  quality  sufficient 317 

effect  of  license  granted  by  town  commissioners  only 3x8 

licensee  cannot  sell  at  more  than  one  place  in  the  town .  ^l% 

license  to  two  will  protect  one  after  the  other  retires 318 

exclusive  privilege — constitution 318 

defendant's  dwelling-house  not  the  place  of  manufacture 318 

former  acquittal 31S 

special  verdict 318 

revenue  act  does  not  repeal  local  statutes -     319 

druggist  selling  by  direction  of  physician  not  guilty 3x9 

seller  in  quantities  not  less  than  a  quart  not  a  retailer 31Q 

variance — difference  between  *' Rocky  Ridge"  and  ** Rocky  Knoll"  im- 
material   319 

jurisdiction  __ _ 319 

punishment - 320 

tolls  from  mill  not  the  "products  of  the  farm" 320 

selling  on  Sunday 320 

Selling  to  minors  forbidden    320 

minor  drinking  with  adult,  dealer  guilty 320 

son  buying  for  father,  dealer  not  guilty 321 

one  who  induces  a  sale  to  a  minor  guilty  as  an  accessory 321 

permission  of  minor's  father  no  defence 321 

seller  is  presumed  to  know  age 321 

selling  on  physician's  certificate,  guilty 32X 

physician  and  druggist  a  dealer 3^1 

Father  of  minor  may  sue  for  damages --  3** 

Selling  within  two  miles  of  political  speaking 322 

Adulterated  liquors 322 

Selling  on  election  day 323 

indictment  roust  give  name  of  purchaser 323 

charging  a  sale  '*on  and  during  election  day,"  defective 323 

must  negative  the  selling  on  prescription _ 323 

Selling  within  the  penitentiary  forbidden 324 

Selling  to  inmates  of  charitable  or  penal  institutions 324 

LIVERY-STABLE  KEEPER 484 

LOCAL  OPTION: 

Manufacture  of  domestic  wines  encouraged 324 

Election,  how  held ...  325 

Effect  of  election  in  favor  of  prohibition -.  3*^ 

sale  of  domestic  wines  not  indictable 3'^ 
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LOCAL  OPTION  : 

social  and  literary  clubs 327 

indictment  need  not  negative  a  physician's  prescription 337 

not  necessary  to  refer  to  the  act.. 327 

effect  of  election  in  territory  where  sales  prohibited _ ._  327 

irregularities  in  holding  election  no  excuse - 327 

superior  court  has  jurisdiction 327 

change  of  name  of  township  does  not  repeal  the  law 327 

"spirituous  liquors"  embraces  wines  and  beer 328 

Effect  of  election  in  favor  of  license 328 

Duty  of  commissioners  to  grant  license 328 

when  and  for  what  period  license  granted .  328 

commissioners  cannot  arbitrarily  refuse ^..  328 

when  mandamus  will  not  lie 328 

LOCKS  AND  DAMS: 

Injury  to.    (See  Railroads,  page  410.) 

LOTTERIES;    (See  Gambling,  page  168.) 

MAIMING:    (See  also  Castration,  page  75.) 329 

MANSLAUGHTER:  (See  Homicide,  page  193.) 

MANUFACTURERS  OF  LUMBER 329 

who  is  a  manufacturer 330 

MARRIAGE: 

Unlawful  with  female  under  fourteen  without  father's  consent 330 

Unlawful  between  whites  and  blacks 330 

Penalty  on  register  for  issuing  license  unlawfully 331 

register  not  indictable 331 

Minister  or  officer  marrying  without  license  indictable 332 

MARL  BEDS 33* 

MASTER  AND  SERVANT:    (See  also  Larceny,  page  30J.) 

Enticing  servant  from  employer 332 

servant  leaving  employment  not  indictable 1 333 

enticing  a  tenant  to  leave  not  indictable 333 

contract  may  be  in  writing  or  oral 333 

means  of  enticing  need  not  be  given 333 

that  the  servant  is  an  infant,  no  defence 333 

statute  constitutional 333 

parent  who  commands  his  son  to  leave,  not  guilty 334 

MECHANICS  :   (See  Contractors  or  Architects,  page  80.) 

MILEAGE :    (Sec  Witnesses.) 

non-resident  witnesses  entitled  from  place  of  residence 518 

MILE-MARKS,  INJURY  TO  :    (See  Roads,  page  451.) 

MILLS . 

Mill  owners  to  keep  up  bridges  over  ditches  and  canals 334 

indictment  must  show  how  it  is  defendant's  duty  to  repair 334 

Destruction  of  dams  or  water  channels  indictable 334 

Measures  to  be  kept 335 

indictment  for  keeping  false  toll-dish 335 

MILL  DAM  :    (See  Nuisance,  page  340.) 
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MILITARY  COMPANIES:  (See  also  Secret  Political  Societies,  page  458.} 

Military  .companies  must  be  legally  organized - 335 

MINORS.    (See  Cigarettes,  page  76;  Liquor  Selling,  page  320.) 

Enticing  minors  from  the  state  indictable.. 336 

Selling  liquors  to  minors  forbidden . 320 

MISCONDUCT  IN  OFFICE  :    (See  Justices  of  the  Peace,  page  265 ;  Offi- 
cers, pages  341-354  ;  Extortion,  page  128.) 

MISTAKE: 

in  marking  a  "true  bill,"  how  shown 219 

in  verdict  may  be  corrected  before  recording 497 

MOCK  ORANGE : 

Unlawful  to  throw  in  street  or  public  road 387 

MONUMENTS: 

Defacing  or  removing  monuments  and  tombstones  indictable 336 

indictment  need  not  give  name  of  person  whose  tomb  is  defaced 336 

nor  charge  that  the  dead  body  was  that  of  a  human  being. 336 

evidence  sufficient - 337 

owner  of  the  land  indictable  for  removing  or  defacing 337 

MORAL  INSANITY  :    (See  Homicide,  page  217.) 

MORTGAGED  PROPERTY: 

Unlawful  to  dispose  of  mortgaged  property,  sufficiency  of  indictment  and 

proof 337 

aider  or  abettor  must  have  knowledge  of  the  lien 338 

what  classes  the  statute  embraces 338 

indictment  must  state  that  the  lien  was  in  force  at  the  time 338 

and  to  whom  the  property  was  sold .». 338 

description  in  the  mortgage 338 

infants  not  indictable 338 

intent,  when  sufficient  property  remains,  to  be  submitted  to  the  jury....  338 
evidence  that  whole  property  applied  to  discharge  of  lien  competent  to 

disprove  intent 338 

name  oif  person  receiving  property  must  be  given 339 

MOTION  TO  SET  ASIDE  JUDGMENT  FOR  COSTS:    (See  Trial,  page 
504) 

MOTION  TO  TAX  PROSECUTOR  WITH  COSTS:    (See  Costs,  page  92.) 

MUNICIPAL  CORPORATION  :    (See  Towns  and  Cities,  page  481.) 

MURDER  :    (See  Homicide,  page  189  ) 

NATURALIZATION  : 

Peddlers  must  be  native-born  or  naturalized 376 

NEW  BILL : 

Witnesses  must  be  re-examined 272 

NEW  TRIAL  :     (See  Trial,  page  503.) 

NEWLY  DISCOVERED  EVIDENCE 503 

NOLLE  PROSEQUI  :    (Effect  of,  see  Trial,  page  496  ) 

defendant  not  required  to  give  bond  for  future  appearance 497 

how  capias  issued  afterwards 497 

clerk  not  entitled  to  fee  for  entering 9^ 
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NON-RESIDENT  JUROR  :    (See  Jurors,  page  274.) 

NON-RESIDENT  WITNESS  :    (Mileage  of.  see  Witnesses,  page  578) 

NON-TRANSFERABLE  SCRIPT - 339 

NON-USER : 

non-user  of  public  square  by  town  for  20  years  extinguishes  easement —  448 

NUISANCE : 

indictment  for  using  profane  and  vulgar  language 339 

the  profane  words  must  be  given 339 

must  also  state  that  they  were  repeated  in  the  presence  and  hearing,  etc..  339 

must  state  how  loud  and  how  long  defendant  swore  and  that  he  was  heard,  340 

noise  must  be  troublesome  to  whole  community 340 

boisterous  swearing  for  five  minutes  on  single  occasion  indictable . 340 

mill-dams  and  ponds - 340 

singing  a  ribald  song 523 

Superintendent  of  health  to  have  all  nuisances  dangerous  to  health  removed, 

misdemeanor - - 408 

NUL  TIEL  RECORD  :     (How  question  tried,  see  Evidence,  page  135.) 

OATH  :    (See  Evidence,  page  127.) 

OBSCENE  LITERATURE 34i 

OBSTRUCTING  ROAD :    (See  Roads,  page  447 ;  also  Religious  Congrega- 
tion, page  436  ) 

OBSTRUCTING  WATERCOURSES  :    (See  Watercourses,  page  512.) 

OFFICERS  : 

Officers  failing  to  discharge  their  duties  may  be  indicted  and  removed _.  341 

who  is  an  officer  de  facto 341 

*     election  registrar  refusing  to  allow  a  voter  to  register 342 

when  officers  indictable - 342 

register  of  deeds  issuing  marriage  license  unlawfully  not  indictable 342 

statute  embraces  acts  of  omission  only 342 

overseer  of  the  poor  indictable  for  neglect  of  duty 342 

indictment  must  allege  tliat  an  oath  of  office  was  required 342. 

statute  does  not  embrace  embezzlement  by  clerks : 343 

Clerk  acting  without  qualifying  indictable 343 

To  deliver  official  papers  to  his  successor 343 

To  keep  up  public  records,  solicitor  to  examine 343 

To  publish  an  annual  statement -  343 

Funds  in  hand  to  be  reported 344 

Punishment  for  conviction  of  infamous  crime 345 

Fee  bill  to  be  posted 345 

List  of  fines  to  be  furnished  board  of  education 345 

County  commissioners  neglecting  duties  indictable ! 346 

Approving  insufficient  bond  indictable 346 

Sheriffs  and  constables  failing  to  execute  process,  false  returns 347 

mailing  process  in  time  sufficient 347 

constable  failing  to  execute  process  indictable 347 

sheriff  indictable  for  false  returns  by  deputy 347 

Sheriff  to  indorse  on  process  day  of  receipt  and  execution 347 

Making  levy  must  lay  oflf  homestead 348 

Sheriffs  may  administer  oath  when  bond  required 348 

Delinquent  tax-payers,  list  to  be  published 348 

When  convicts  sent  to  penitentiary 248 

Jailer  injuring  prisoners 349 
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OFFICERS : 

Resistance  or  refusal  to  aid  officers  indictable 350 

Officers  acting  tvithout  giving  bond 351 

Officer  conspiring  wiih  creditor 351 

County  claims,  speculation  in 35a 

Officers  not  to  become  contractors 35a 

Violence  against  officers  of  election 35a 

Duties  of  officers  of  elections 353 

Fraudulent  entries  by  slate  treasurer 354 

officer  who  has  to  exercise  his  judgment  not  indictable  for  errors 354 

OFFICES— BUYING  AND  SELLING 355 

ORNAMENTAL  TREES: 

Tenant  injuring  or  destroying  indictable 281 

OUTLAWRY:    (See  also  Fugitives,  page  162.) 

Felons  fleeing  from  justice,  how  outlawed 355 

OVERSEER  OF  THE  POOR: 

indictable  for  neglect  of  duty 34a 

indictment  must  set  out  names  of  paupers  neglected 34a 

OYSTERS:    (See  also  Fish  and  Fisheries,  page  139.) 

Injury  to  oyster  beds  indictable 357 

definition  of  natural  oyster  bed  357 

Non-residents  prohibited  from  dredging 358 

Licenses  required,  general  oyster  law 359 

Unlawful  to  anchor  boats  or  vessels  on  private  oyster  grounds 6a 

PARDON: 

What  application  shall  contain 374 

meaning  of  the  term  * *con viction**  in  the  constitution 374 

effect  of  pardon  as  to  costs 374 

void  for  mistake  of  the  governor 375 

PARTRIDGES:    (See  Hunting,  page  220.) 

PEACE  WARRANT: 

Proceedings  on  peace  warrant 375 

no  appeal  allowed - 375 

bond  cannot  be  taken  by  officer  making  arrest 375 

justice  may  declare  bond  of  $300  forfeited  and  order  it  prosecuted 375 

warrant  must  allege  a  threat,  or  fact  showing  fear  well  founded 376 

Officers  authorized  to  require  security --  263 

PEDDLING: 

License  required 376 

special  verdict  must  find  whether  defendant  had  a  license 376 

vendor  and  maker  of  * 'Herbs  of  Life"  not  exempt  as  a  manufacturer 376 

Affidavit  of  naturalization  required 376 

PERJURY: 

Punishment  for  perjury 377 

charge  that  defendant  '^deposed  and  gave  in  evidence"  sufficient 377 

must  charge  that  the  oath  was  wilfully  and  corruptly  taken 377 

oath  administered  by  justice  under  direction  of  coroner. 377 

charge  that  issue  was  joined  when  justice  had  no  jurisdiction  not  fatal..  377 

when  omission  to  negative  the  truth  of  statement  not  fatal 378 

joining  the  *'city  of  G."  to  the  state  as  plaintiff  mere  surplusage 378 

warrant  issued  by  justice  without  complaint  no  defence 378 
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PERJURY: 

omission  to  charge  that  oath  was  wilfully  and  corruptly  taken  not  fatal..  378 

when  date  of  warrant  material 378 

charge  as  to  manner  of  taking  the  oath   378 

charge  of  the  court 378 

caption  to  indictment  necessary,  when   378 

falsely  swearing  to  attendance  as  a  witness  before  a  justice  not  perjury  .   379 
false  oath  on  motion  to  tax  a  prosecutor  with  costs  when  bill  ignored  not 

perjury    379 

charging  a  trial  of  A  and  four  others,  proof  A  and  fiv<  others,  variance 

faUl 379 

charge,  trial  of  John  Green,  proof  G.  Green,  variance  fatal 379 

joining  the  mother  in  a  bastardy  proceeding  with  state  immaterial 379 

charge,  trial  of  one,  proof  summons  against  two  but  nol,  pros,  of  one,  no 

variance 379 

Willis  Fain  and  Willis  Fanes,  idem  sonans 379 

charge  trial  at  one  term,  proof  at  another,  variance  fatal 379 

testimony  of  one  witness  corroborated  by  circumstances  sufficient 379 

entries  on  books  not  competent,  when 380 

witness  testifying  that  defendant  **8wore"  sufficient  evidence  of  oath 380 

evidence  of  collateral  matter  competent,  when 380 

parol  evidence  of  record  in  justice's  court  competent 380 

defendant  may  show  facts  disproving  the  intent 380 

voter  taking  oath  of  challenge  nol  guilty,  when 380 

mere  belUf  without  probable  cause  not  sufficient 380 

materiality  of  oath 380 

Subornation  of  perjury 38 1 

What  indictment  to  set  forth 38a 

indictment  must  charge  that  defendant   **knew  said  statement  to  be 

false" 38a 

or  that  he  was  ignorant  whether  said  statement  was  true '. 38a 

not  necessary  that  indictment  should  conclude  against  the  statute 38a 

omission  to  charge  any  time,  no  error 383 

giving  name  of  trial  justice  in  addition  to  the  court,  no  error 38a 

perjury  may  be  committed  before  two  justices 38a 

Voters  taking  false  oath 383 

Debtor  swearing  falsely 383 

Perjury  before  courts-martial 383 

PHARMACY: 

Persons  not  registered  compounding  medicines 384 

PHYSICIANS : 

Unlawful  to  disclose  professional  information 384 

Required  to  register  and  obtain  certificate 384 

Practicing  without  license,  indictable 385 

that  defendant  held  himself  out  as  a  physician,  sufficient 386 

statute  constitutional 386 

giving  only  proprietary  medicine -  3^6 

charging  that  defendant  '*  did  practice  or  attempt  to  practice,"  sufficient,  386 

indictment  need  not  allege  on  whom  defendant  practiced 386 

PLEA  IN  ABATEMENT  :    (See  Trial,  page  49S.) 

PISTOL : 

Unlawful  to  point  at  another  whether  loaded  or  not 35 

POINTING  FIRE-ARMS  AT  ANOTHER.. 35 

PLANK  ROAD: 

Injury  to,  a  misdemeanor:     (See  Railroads,  page  410.) 
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POLLING  THE  JURY:    (Sec  Jurors,  page  276.) 

POSTING  LAND :    (See  Hunting,  page  919.) 

POISON : 

indictment  must  aver  a  knowledge  of  its. qualities 386 

attempt  to  procure  a  miscarriage  a  misdemeanor 386 

Placing  poison  in  streams  to  kill  fish -. 387 

Maliciously  or  secretly  administering 387 

Leaving  poisonous  shrub  or  plant  exposed 387 

Death  by  poison,  analysis  by  state  chemist. .... 3)8 

PRELIMINARY  STATEMENT :     (See  Trial,  page  500.) 

PRESENTMENT: 

Names  of  witnesses  and  grand  jurors  to  be  endorsed 389 

mast  be  made  by  grand  jury  qualified  to  serve 3^9 

defect  in  grand  jury  taken  advantage  of  by  plea  in  abatement 389 

No  person  to  be  arrested  on  presentment 390 

bill  of  indictment  not  necessary  on  appeal  from  justice 390 

presentment  need  not  be  signed _ -.  390 

PRESENCE  OF  PRISONER  IN  COURT  :    (See  Homicidr.  page2i3;  Arson. 
page  28.) 

PRISON  BOUNDS: 

Prison  bounds  to  be  laid  out  for  health  of  prisoners 390 

privilege  must  be  ordered  by  the  court 391 

only  the  judge  who  tries  can  authorize  farming  out 391 

convicted  persons  not  entitled -  391 

difference  between  the  words  **  committed  "  and  **  sentenced  " 391 

PRESUMPTIONS: 

when  a  criminal  intent  is  conclusively  presumed 391 

child  of  married  woman  presumed  to  be  legitimate 391 

when  such  presumption  conclusive 392 

mother  of  bastard  presumed  to  be  single 392 

affidavit  presumed  to  be  voluntary 392 

written  examination  presumptive  evidence 39^ 

recent  possession  of  stolen  property,  presumption  of  guilt 392 

unlawful  acts  of  officers  presumed  to  be  criminal 393 

in  burglary  no  presumption  that  the  breaking  was  in  the  night 393 

killing  with  deadly  weapon  presumed  to  be  murder 393 

when  malice  is  only  to  be  inferred  from  all  the  circumstances 393 

burden  of  showing  matter  in  mitigation.. 393 

when  provocation  no  defence 394 

when  the  rule  which  rejects  the  provocation  applies l 394 

abandonment  of  purpose  not  presumed 394 

killing  upon  second  provocation  presumed  to  be  from  malice 394 

pretended  reconciliation 394 

continuation  of  expressed  malice  presumed 395 

slander — no  presumption  of  innocence  of  prosecutrix 395 

possession  of  forged  order  presumption  of  guilt 395 

possession  of  pistol  presumption  of  guilt —  395 

clerk  failing  to  pay  over  license  tax.  presumed  guilty 395 

no  presumption  of  distance  of  court-house  from  county  line 395 

confessions — influence  presumed  to  continue 395 

escape — officer  presumed  to  be  (guilty - -.-  396 

maiming — presumption  of  the  intent —  396 

indictment  presumed  to  be  returned  in  open  court 396 

PRESENCE  OF  DEFENDANT  IN  COURT  :    (See  Trial,  pages  491.  496.) 
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PROCEDENDO: 

error  in  refusing  habeas  corpus  declared,  no  procedendo  to  any  particular 

Hge : 174 

PUBLIC  ARMS 397 

PUBLIC  PRINTING 397 

PUNISHMENT:  1 

Punishment  for  felonies  not  specified 398 

Punishment  for  misdemeanors  not  specified 398 

statute  prohibiting  a  matter  of  public  grievance . 399 

when  statute  imposes  a  penalty,  no  indictment 399 

false  pretence  a  misdemeanor 399 

when  statute  prescribes  no  punishment,  a  misdemeanor 399 

what  offences  punishable  by  imprisonment  in  penitentiary 399 

tenant  secretly  removing  crop,  misdemeanor 399 

when  punishment  in  the  discretion  of  judge 399 

for  simple  assault  on  indictment  for  assault  with  intent  to  rape 399 

punishment  of  escaped  prisoner  re-captured 400 

practice  when  illegal  punishment  is  inflicted 400 

when  judgment  may  be  suspended 400 

punishment  must  be  unconditional 400 

disjunctive  "or "not  construed  to  mean  ''and" 400 

unexecuted  judgment  may  be  modified  during  term 400 

punishment  for  fornication  and  adultery 400 

punishment  of  one  for  riot  though  others  not  taken 400 

conspiracy  to  charge  with  infanticide 400 

practice  where  improper  judgment  is  pronounced 400 

punishment  for  receiving  stolen  goods 401 

for  assault  and  battery 401 

act  which  constitutes  contempt  may  also,  be  punished  by  indictment 401 

when  punishment  increased  by  statute _ 401 

defenaant  illegally  imprisoned  not  entitled  to  be  discharged 401 

disqualification  for  office  and  suffrage  no  part  of  sentence 401 

change  of  punishment  for  larceny  not  ex  past  /ado  law 401 

how  defendant  improperly  imprisoned  released 40a 

Confession  of  judgment 402 

when  confession  of  judgment  discharges  the  original 40s 

judgment  may  be  confessed  to  the  state 40a 

motion  to  set  aside  a  judgment  confessed 403 

an  escape  does  not  discharge  the  judgment 4^3 

defendant  failing  to  pay  may  be  again  arrested 403 

on  escape  judgment  pronounced  at  succeeding  term 403 

appeal  not  forfeited  by  failure  to  appear  when  verdict  rendered 403 

special  verdict  must  find  every  element  of  offence 403 

Convicts  to  be  sentenced  to  labor  on  public  roads,  expenses,  etc. —  403 

punishment  not  to  be  changed  by  county  commissioners 405 

defendant  not  required  to  work  out  costs  after  his  term  expires 405 

act  constitutional --  405 

how  convicts  farmed  out 405 

court  cannot  order  hiring  out,  but  only  authorizes  the  commissioners 406 

QUARANTINE 406 

QUASHING  :    (See  also  Trial,  subdiv.  Election,  page  493.) 

bail  may  be  required  when  bill  quashed 229 

quashing  not  a  matter  of  right,  and  not  favored 22$ 

rule  that  no  indictment  charging  the  higher  offences  will  be  quashed 225 

in  felonies  prisoner  held  for  another  bill 139 

defective  count  may  be  no!,  pressed  after  motion  to  quash 492 
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RAILROADS: 

Maliciously  injuring  railroads,  turnpikes  and  canals 409 

indiciment  against  railroad  (or  failure  to  keep  up  ferry 4x0 

for  placing  obstructions  in  railroad  crossing  ...-. 410 

Person  intoxicated  nnay  be  refused  a  ticket __  410 

No  person  to  sell  tickets  except  an  agent 411 

seller  of  a  single  ticket  not  guilty 411 

How  trains  shall  be  arranged 412 

Pooling  freights  and  rebates  forbidden 412 

Engineer,  conductor,  or  brakeman  intoxicated  indictable 412 

Trains  not  to  be  run  or  loaded  or  unloaded  on  Sunday 412 

Injuries  to  railroad  a  misdemeanor. -  413 

Officers  to  account  to  their  successors 413 

Shooting  or  throwing  into  cars 414 

indictment  must  allege  that  train  was  in  actual  motion 414 

state  not  bound  to  prove  that  pistol  was  loaded  with  shot 415 

criminal  intent  presumed  from  the  act 415 

RAPE: 

omission  of  word  **  forcibly"  not  fatal  when  *^ felonious**  and  *'* against 

herwili"  used 1 415 

violent  intent  must  be  charged _  415 

•*  Susan  "  and  '*  Susannah  "  idtm  sonans 415 

not  necessary  to  allege  that  female  was  over  the  age  of  ten.. 415 

evidence  that  prosecutrix  had  been  delivered  of  a  bastard  competent 415 

that  she  indecently  exposed  her  person  to  others  not  competent 415 

that  she  had  been  prisoner's  concubine  not  competent  simply  on  his 

declaration ^ - -   416 

of  her  bad  reputation  for  virtue,  competent 416 

that  her  husband  offered  to  compound  the  prosecution  inadmissible 416 

declaration  to  officer  on  being  arrested  not  part  of  the  res  gesia 417 

jury  may  judge  age  from  appearance -  417 

general  rumor  that  defendant  had  intercourse  with  a  certain  woman  incom« 

petent -  4x7 

charge — effect  of  testimony  in  all  its  bearings  must  be  given 417 

expressing  a  desire  to  punish  others  for  failure  to  rescue  prosecutrix  an 

opinion 417 

that  an  alibi  is  good  if  proven  to  the  satisfaction  of  the  jury,  no  error..  417 

that  the  burden  is  on  defendant  to  establish  an  alibi^  error 418 

penetration — the  least  penetration  sufficient 418 

no  particular  form  of  words  necessary  in  describing 418 

silence  of  female  but  a  circumstance  for  the  jury 418 

infants  under  fourteen  cannot  commit  rape 418 

election — when  the  court  will  require -  418 

asking  prisoner  if  he  has  anything  to  say  before  sentence 419 

presence  of  grand  jury  in  court 419 

Punishment  for  rape  on  female  under  ten 419 

defendant  may  be  imprisoned  in  penitentiary 419 

indictment  sufficient,  though  age  not  stated 419 

the  inUni  must  be  charged 419 

when  the  act  is  with  the  child's  consent  her  age  must  be  given 419 

Assault  with  intent  to  commit  rape  a  misdemeanor 4x9 

words  indicating  a  violent  intent  must  be  used 420 

omission  of  word  *' feloniously  "  fatal 420 

husband  compelling  another  to  attempt  on  wife  guilty 420 

consent  of  female  on  condition 420 

female  aiding  the  male  guilty 420 

evidence — what  prosecutrix's  brother  raid  to  her  mother  in  corroboration,  420 

that  prosecutrix  is  a  lewd  woman  competent .  420 

evidence  held  sufficient  to  convict 420 
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RAPE: 

charge — asking  '*  why  she  was  on  her  back,  and  why  was  he  on  her  ?" 

error 431 

verdict  may  be  for  simple  assault 421 

abandonment  of  intent 421 

not  necessary  to  allege  that  prisoner  was  a  male 42 1 

nor  that  prosecutrix  is  of  the  human  species 421 

charging  an  ** intention"  instead  of  "  intent"  sufficient 421 

jurisdiction  where  verdict  for  simple  assault  in  superior  court i 421 

in  such  case  punishment  limited  to  fine  of  I50,  imprisonment  30  days 431 

physician  fraudulently  obtaining  consent 1 422 

Rape  through  fraud  in  personating  husband 422 

Rape  and  buggery*  what  proof  sufficient 423 

READING  DECISIONS  TO  JURY  :    (See  Trial,  page  500.) 

REBELLION  OR  INSURRECTION 423 

RECEIVING  STOLEN  GOODS  :    (Sec  Larceny,  page  306  ) 

RECOGNIZANCES : 

Judges  may  lessen  or  remit 424 

Clerk  to  refund  remitted 424 

Noiice  before  execution 424 

How  notice  executed •. -  425 

Required  by  magistrate,  effect 425 

Returned  10  next  lerra 426 

Proceedings  on  forfeited ,- 426 

how  recognizance  discharged 426 

in  form  of  bond  sufficient 427 

failing  to  renew  on  continuance,   judgment 427 

record  of  may  be  amended 427 

when  forfeited 427 

practice  in  enforcing 427 

sheriff  or  other  person  may  be  authorized  to  take 427 

what  court  may  take  recognizances _ 428 

recognizance  a  debt  of  record  in  the  nature  of  a  conditional  judgment..  428 

object  of  the  scire  facias 428 

no  judgment  of  forfeiture  required  before  issuing 428 

judgment  mu^t  be  had  on  sti  fa.  before  execution  issues 428 

no  recognizance  rt- quired  when  nol,  pros,  entered ._.  429 

what  court  enforces 429 

how  recognizances  made  up 429 

copies  to  be  sent  to  appellate  court 429 

Complainant  failing  to  appear,  accused  discharged 429 

When  recognizance  deemed  broken 430 

Bond  to  be  returned  to  court  and  deemed  a  recognizance 430 

RECORDARI :     (See  Certiorari  and  Rkcordari.  page  72.) 

REGISTRATION  OF  VOTERS  : 

Penalty  for  fraudulent  registration  or  voting - 430 

uncommunicated  opinion  of  judges  in  favor  of  voter  no  excuse 431 

voting  in  ignorance  of  law  no  excuse 431 

ignorance  of  a  matter  of  fact  an  excuse 431 

irregularities  in  election  no  excuse - -  431 

registrar  refusing  to  allow  a  voter  to  register 431 

when  officers  indictable - 432 

Illegal  registration 432 

Fraudulent  registration  or  voting 433 

disqualification  of  electors — perjury 433 
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REGISTRATION  OF  VOTERS: 

conyiction  must  be  followed  by  judgment 433 

the  disqualification  not  a  part  of  the  judgment 433 

REHEARING: 

supreme  court  cannot  rehear  a  criminal  action 503 

RELATIONSHIP  OF  JUROR ^74 

RELIGIOUS  CONGREGATION : 

Penalty  for  intoxication  or  disorder  during  worship 434 

indictment  must  charge  that  assembly  had  met  for  worship 435 

disturbing  worship  indictable  at  common  law 435 

singing  conscientiously  not  indictable 435 

indictment  for  disturbing  services  at  private  house  will  lie 436 

disturbance  caused  by  third  person 436 

Obstructing  way  leading  to  church 436 

Exhibiting  jacks  and  ttud-horses  near  church 436 

Sale  of  liquor  within  a  mile  forbidden,  exception 437 

REMOVAL  OF  CAUSES : 

Judges  authorized  to  remove  causes  from  one  county  to  another 437 

removal  as  to  one  indicted  without  the  other 437 

affidavit  setting  forth  the  facts  sufficient 438 

refusal  of  motion  a  matter  of  discretion,  reviewable  when «...  43S 

order  that  the  "  trial  of  the  prosecution  shall  be  removed,'*  sufficient 438 

cause  must  be  at  issue  before  removal 438 

Affidavit  must  give  the  grounds  of  the  application  in  detail 438 

What  to  be  sent  with  transcript 439 

certiorari  to  court  from  which  case  removed ' 439 

from  one  superior  court  to  another 439 

refusal  to  remove  not  reviewable 439 

amended  transcript  may  be  sent  without  certiorari 439 

transcript  to  superior  court  may  be  certified  to  criminal  court 439 

REMOVING  FENCES:  (For  joint  fence,  see  Stock  Law  and  Fences,  page 
466;  for  fence  surrounding  field,  see  Injury  to  Property,  page 
230.) 

REQUISITIONS: 

Rules  of  practice  in  making  and  forms 527 

RES  ADJUDICATA:     (See  Trial,  page  491.) 

ROBBERY: 

Person  robbed  entitled  to  restitution 439 

what  constitutes  robbery. 440 

indictment  need  not  specify  points  of  highway 440 

defendant  may  be  convicted  of  larceny 440 

RIOT: 

charging  pulling  down  a  woman's  house,  error  when  woman  married 441 

following  prosecutor  for  purpose  of  assaulting  and  beating  him  sufficient.  441 

must  charge  facts  which  show  a  breach  of  the  peace 441 

acts  committed  after  lawfully  ai^sembling 441 

proof  that  the  possession  was  in  another,  variance L 441 

parol  evidence  of  possession  sufficient 441 

celebrating  emancipation  day : 441 

RIGHT  OF  COUNSEL  TO  SPEAK:    (See  Trial,  page  500  ) 
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ROADS: 

What  shall  be  public  roads  and  ferries 44* 

"Who  compelled  to  work,  and  time 443 

Gates,  leaving  open  or  injuring 443 

Overseer,  neglect  of  duty 443 

indictment  under  private  statute  must  state  particular  duties 444 

must  allege  that  defendant  ** wilfully  neglected" 444 

bad  weather  an  excuse 444 

*       mere  appointment  of  overseer  not  sufficient,  when 444 

order  proper  evidence  of  appointment 444 

parol  evidence  that  defendant  acted  as  overseer  competent 444 

Failure  of  hands  to  work  a  misdemeanor 445 

section  hand  on  railroad  liable 445 

warrant  must  allege  that  defendimt  was  liable  to  work 445 

must  negative  payment  of  one  dollar 445 

must  conclude  ''against  the  form  of  the  statute" 445 

must  state  in  what  county  offence  was  committed 446 

that  the  person  summoning  was  the  overseer 446 

and  that  defendant  had  been  assigned  to  that  road  ...J 446 

plea  of  not  guilty  by  corporation  admits  corporate  existence 446 

corporate  existence  shown  by  proof  that  it  has  officers 446 

Roads  must  be  established  by  law 44^ 

Obstruction  of  road I ..--  447 

indictment  "a  certain  public  road  and  common  highway/'  too  indefinite,  447 

railroad  crossing 447 

indictment,  '*a  public  highway,"  proof,  a  private  cartway,  variance  fatal,  448 

presumption  of  grant  from  twenty  years'  user 448 

less  time  when  owner  appropriates  the  land 448 

user  must  be  adverse 448 

public  square  may  be  charged  as  public  highway 448 

driving  team  on  sidewalk - 448 

railroad  company  permitting  cars  to  remain  across  road  indictable 448 

irregularities  in  establishing  road 448 

not  necessary  that  road  should  have  overseer  and  hands 449 

road  established  by  an  erroneous  judgment  no  defence 449 

payment  of  damages  not  necessary  before  indictment 449 

members  of  a  procession  celebrating  a  particular  event  not  indictable 449 

vendor  of  the  land  not  indictable  for  gate  erected  by  vendor,  and  retained 

by  tenant 449 

Overseer  failing  to  discharge  duties 449 

failure  to  keep  road  in  repair 450 

Supervisors  to  report  to  superior  court 450 

Sign-posts 451 

Gates  or  bars 45 1 

High-water  marks 45* 

RULES  OF  PRACTICE  IN  MAKING  REQUISITIONS 527 

RULES  FOR  CONSTRUING  STATUTES 1 452 

SALE  OF  LIQUORS:    (See  Liq^OR  Selling,  page  315.) 

SEAMEN : 

Enticing  from  vessels  a  misdemeanor '. 455 

Secreting  or  harboring  deserters..: 455 

SEARCH  WARRANT: 

only  granted  in  cases  of  larctny 457 

warrant  only  issued  on  oath 458 

Form  of  warrant 458 
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SECRET  ASSAULT  :    (See  Assault,  page  34.) 

SECRET  POLITICAL  SOCIETIES 45» 

SEDUCTION  : 

Seduction  under  promise  of  marriage 4S9 

woman  must  be  virtuous  as  well  as  innocent 459 

evidence  that  prosecuttix  had  been  intoxicated  inadmissible 460 

that  she  made  repugnant  statements  to  elder  in  her  church  competent 460 

parol  evidence  of  note  appointing  an  assignation  with  third  person   com- 

petert 460 

seduction  under  promise  obtained  by  fraud  indictable 460 

consent  of  female  no  defence 460 

child  may  be  exhibited  to  the  jury 460 

prosecutrix  must  not  only  be  corroborated,  but  supported  by  facts.. 460 

SEEDS : 

Packages  to  be  marked 460 

SEVERANCE  :    (Sc«  Trial,  491.) 

SEPARATE  VERDICT  ON  EACH  COUNT  :    (See  Verdict,  page  508.) 

SCHOOLS : 

Disturbing,  school : 461 

Treasurer  to  receive  and  disburse  school  fund 461 

To  report  to  superintendent i 46a 

Sheriff  to  pay  money  to  treasurer \(A 

School  census,  false  returns 463 

SHADE  TREES  :  i 

Unlawful  for  tenant  lo  injure.    (See  Landlord  and  Tenant,  page  281.) 

SIGN-POSTS  :    (See  Roads,  page  451.) 

SCHOOL  COMMITTEE: 

False  census  return  by.     (See  Schools,  page  463  ) 

SHERIFFS  :     (See  also  Officers,  page  347,) 

To  execute  sentence  when  jiidgment  affirmed _ 33 

Failing  to  execute  process;  making  false  returns,  etc 3^7 

SLANDER: 

what  amounts  lo  a  charge  of  incontinency - —  4^3 

indictment  need  not  state  circum;,tances  under  which  words  spoken 463 

nor  set  out  the  actual  words 4^4 

must  charge  that  prosecutiix  is  **an  innocent  woman" 464 

definition  of  term  "innocent  woman" --  4^4 

having  connection  only  with  husband  before  marriage,  an  innocent  woman,  464 
evidence  of  a  current  report  of  the  criminal  intimacy  charged  as  defama- 
tory inadmissible 4^5 

the  wife  of  the  slanderer  a  third  person,  and  words  spoken    in  her  pres- 
ence not  privileged --  4^5 

a  husband  cannot  be  indicted  for  slandering  his  wife 4^5 

burden  on  the  stale,  though  the  words admiited 4^5 

definition  of  the  term  **innocent  woman" 4^5 

court  cannot  punish  by  both  fine  and  imprisonment 4^5 

SPECIAL  VERDICT:    (See  Verdict,  page  507) 

SPRINGS,  WELLS  AND  CISTERNS: 

Placing  poisonous  substance  in,  or  wilfully  injuring ■- 466 
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STANDARD  KEEPER: 

Surveyor's  chain  to  be  measured  by 471 

STATUTE  OF  ANOTHER  STATE,  HOW   PROVED:    (See  Evidence. 
page  127.) 

STOCK  LAW  AND  FENCES: 

Removing  joint  fence 466 

'Planters  to  keep  sufficient  fences 466 

judge  decides  whether  stream  or  fence  sufficient 467 

violation  of  statute  a  misdemeanor 467 

special  verdict  must  find  whether  defendant  comes  within  exceptions 467 

Live  stock  running  at  large  in  stock-law  territory 467 

Misappropriation  of  money  by  impounder 467 

Receiving  or  releasing  impounded  stock 468 

Injuring  fences  or  leaving  open  gates 468 

Stock  not  to  run  at  large  in  stock -law  territory 468 

commissioners  not  required  to  superintend  fence 468 

indictment  must  point  out  specific  duty  of  commissioners 468 

STRANDED  GOODS: 

Finders  concealing  stranded  goods 469 

Embezzling,  steahng  or  receiving - 469 

SUNDAY: 

Hunting  on  Sunday  prohibited 470 

carrying  gun  indictable  without  hunting 470 

Sunday  not  falling  on  day  charged,  indictment  good 470 

* 'Sabbath"  used  instead  of  •*Sunday"  immaterial 470 

selling  goods  on  Sunday  not  indictable 470 

performing  labor  not 470 

Fishing  on  Sunday 470 

Sale  of  intoxicating  liquors  on  Sunday 471 

SURVEYORS: 

Surveyor's  chain  to  be  measured  by  standard  keeper 47 1 

SWEARING :    (See  Nuisance,  page  339.) 

TAXATION  :    (See  License  Tax,  page  312.) 

TELEGRAPHS  AND  TELEPHONES : 

Injury  to  poles,  wires  or  other  apparatus 475 

TELEGRAMS  :    (See  Letters  and  Telegrams,  page  310.) 

TERM  OF  COURT  ; 

Term  expiring  during  trial,  court  to  continue  it 474 

facts  showing  necessity  for  discharging  jury  must  be  set  out 474 

when  the  judge  may  be  reviewed 474 

expiration  of  term  no  ground  for  discharging  jury. 474 

capias  where  defendant  goes  free  on  expiration  of  term  before  verdict..  474 
If  judge  not  present  at  opening,  sheriff  to  adjourn  from  day  to  day 475 

TERRAPINS : 

Unlawful  to  catch  diamond-back  terrapins  or  destroy  their  eggs  between  cer- 
tain dates 475 

THREATS :    (See  Homicide,  page  210.) 

THREATENING  LETTER  :    (See  Blackmailing,  page  61.) 

39 
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TICKET  BROKER  :    (See  Railroads,  page  411.) 

TIMBER: 

Catting  or  injuring  trees  the  property  of  another  forbidden 472 

TRAMPS  AND  VAGRANTS 480 

TRANSFER  FROM   INFERIOR  TO  SUPERIOR  COURT.     (See  Trial, 
page  502.) 

TRUSTS : 

Trusts  and  combinations  forbidden 47* 

TRESPASS : 

Trespass  on  land  after  being  forbidden 47^ 

warrant  must  charge  that  defendant  **  unlawfully  and  wilfully  "  entered,  476 

may  be  aided  by  affidavit  annexed 476 

must  conclude  *  *  against  the  form  of  the  statute*' 477 

may  be  amended  in  superior  court  even  after  verdict 477 

charging  trespass  on  lands  of  A,  proof  lands  of  B.,  variance  fatal 477 

justices  of  the  peace  have  jurisdiction 477 

entering  on  invitation  of  tenant  not  indictable 474 

mere  ^^/f>/ of  right  not  sufficient -  477 

entering  as  the  servant  of  bona  fide  claimant,  not  guilty 477 

under  bona  fide  claim  of  ownership,  not  guilty 477 

under  warrant  of  survey,  not  guilty 477 

railroad  hand  cutting  trees  on  right-of-way,  not  guilty 478 

Trespass  on  public  lands 478 

Riding  or  drivmg  on  land  without  permission 478 

Trespass  on  boats ! 479 

TOWNS  AND  CITIES  : 

By-laws  enforced  by  proper  penalties 481 

''suitable  penalties"  means  pecuniary  punishment 481 

Violation  of  ordinance  a  misdemeanor 482 

ordiniince  giving  aldermen  unrestricted  power  as  to  buildings  void 482 

requiring  license  to  erect  wooden  buildings  valid 482 

cannot  dehne  what  is  a  house  of  ill  fame 482 

warrant  charging  two  persons  with  drunkenness  defective 482 

need  not  give  contents  of  ordinance  violated 482 

nor  aver  the  authority  by  which  ordinance  was  pissed .. 482 

ordinance  forbidding  use  of  loud  and  boisterous  language  valid 483 

indictment  under  need  not  set  out  words  used - 483 

ordinance  requiring  citizens  to  work  streets  valid 483 

prohibiting  sale  of  fresh  meats  valid 483 

providing  that  violator  may  be  "  arrested."  void  as  to  that  part  . 483 

embt acing  acts  which  are  crimes  under  general  law  void 483 

penalty  must  be  certain - 483 

but  may  be  remitted  at  mayor's  discretion 483 

it  part  of  ordinance  void  other  parts  connected  void  also . 484 

ordinance  imposing  licen<«e  tax  on  trades  valid 484 

against  selling  liquor  on  Sunday  void ._  4S4 

obstructing  water-way  and  flooding  si  reet 4S4 

indictment  of  town  officers 485 

Criminal  jurisdiction  of  mayors 485 

mayor  may  punish  for  contempt 485 

superior  court  nu  original  jurisdiction  of  violation  of  ordinances 485 

Authority  of  municipal  court  and  appeals 486 

Power  and  duties  of  town  constable -  486 

may  execute  warrant  anywhere  in  county 486 
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TOWNS  AND  CITIES: 

Failure  of  officer  to  settle  with  treasurer  a  misdemeanor 487 

Policemen  may  execute  criminal  process 487 

TRIAL: 

court  may  tit  during  holidays 487 

judge  may  remove  jury  from  court-room  during  trial 487 

judgment  may  be  modified  during  term 487 

conditional  judgment  void    ... ..  487 

denial  of  motion  for  new  trial  for  newly  discovered  evidence,  not  review- 
able  487 

case  cannot  be  removed  before  plea 487 

removal  to  federal  court 488 

when  motion  in  arrest  may  be  first  made  in  supreme  court 488 

opinion  may  be  certified  in  advance  of  statutory  time 488 

no  order  made  after  expiration  of  term 488 

discrediting  witness,  when  judge  may  refuse  to  compel  answer.. 488 

right  to  open  and  conclude  argument  in  discretion  of  court 488 

how  mistake  in  marking  a  true  bill  shown 488 

withdrawal  of  appeal  to  supreme  court 489 

consolidation  of  indictments 489 

justice  improperly  binding,  case  remanded 489 

depositions  admissible  in  bastardy  proceedings 489 

trial  of  one  defendant  in  fornication  and  adultery  without  the  other 489 

using  one  as  witness  against  the  other 489 

one  may  be  punished  and  the  other  granted  a  new  trial 489 

no  writ  of  error  in  criminal  cases 49^ 

practice  when  defendant  illegally  sentenced 490 

when  defendant  may  be  again  tried  after  acquittal 490 

punishment  of  one  for  riot  though  others  not  taken 490 

insanity,  how  and  when  question  tried 490 

severance 49^ 

re-examination  of  witness .^ 491 

presence  of  defendant  in  court  during  trial 491 

when  caption  to  indictment  necessary 492 

plea  of  former  acquittal  and  not  guilty 49' 

discharge  of  jury  before  verdict - 492 

defective  count  may  be  nol,  pressed  after  motion  to  quash 492 

general  plea  is  in  effect  a  several  plea 492 

verdict  rendered  in  defendant's  absence '  49^ 

election 493 

variance,  court  decides  what  is 494 

impeaching  the  verdict 494 

directinfv  the  yerdict 494 

court  may  set  verdict  of  guilty  aside 49S 

when  no  exception  to  admission  of  incompetent  evidence  necessary 495 

opposing  counsel  may  examine  paper  introduced 495 

verdict  of  guilty  cannot  be  set  aside 495 

no  trial  on  case  agreed 495 

submission  of  one  defendant  during  trial 1 495 

presence  of  prisoner  in  supreme  court  not  required 496 

hearing  in  supreme  court  after  escape 49^ 

sentence — when  it  takes  effect    496 

effect  of  a  nolle  prosequi 49^ 

how  capias  issued  after  nol.  pros 497 

repeal  of  statute  pending  appeal 497 

mistake  in  verdict  may  be  corrected  ... 497 

when  objection  to  sufficiency  of  evidence  made 497 

facts  showing  improper  conduct  of  jarors  must  be  set  out 497 

verdict  may  be  rendered  on  Sunday 497 
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TJIIAL: 

special  verdict,  how  returned 497 

jury  trial  cannot  be  waived - - - 498 

no  appeal  from  i nterlocutory  j udgment — certiorari 49S 

plea  in  abatement 498 

attorneys — comments — abuse  of  privilej^e 500 

Plea  of  not  guilty  ent<!red  for  defendant  who  stands  mute 501 

*         plea  may  be  entered  after  verdict 501 

may  be  entered  after  continuance  without  plea 501 

record  may  be  amended  to  »-how 501 

transfer  of  casey  from  inferior  to  superior  court 502 

New  trial,  how  granted 503 

not  granted  because  witness  not  sworn 503 

nor  tor  variance  when  no  exception  taken 503 

nor  for  newly  discovered  testimony 503 

supreme  court  has  no  power  to  rehear  a  criminal  action 503 

no  new  trial  for  the  state  after  verdict  of  not  guilty 503 

not  granted  because  a  juror  was  a  non-resident 504 

trial  de  novo  on  whole  case  though  defendant  acquitted  on  one  count 504 

motion  to  set  aside  judgment  for  costs 504 

remedy  where  prosecutor  erroneously  taxed 504 

TROUT: 

Unlawful  to  catch  mountain  trout  with  seines,  or  in  any  way  at  certain  times.  504 

UNLAWFUL  ASSEMBLY:     (See  Riot,  page  441.) 

UNWHOLESOME  PROVISIONS 505 

USER: 

of  road  twenty  years,  grant  presumed 448 

land  appropriated  by  owner,  less  time  sufficient .' 448 

of  gate  across  road  for  ten  years  not  sufficient 448 

user  must  be  adversary  and  of  right 448 

non-user  of  public  square  by  town  extinguishes  easement 448 

VAGRANTS:    (See  Tramps  and  Vagrants,  page  480.) 

VARIANCE: 

court  decides  what  is.  but  may  have  jury  when  issue  of  fact  joined 494 

new  trial  not  granted  by  supreme  court  for,  when  no  exception  taken 503 

variance  simply  vacates  verdict  and  leaves  defendant  charged 229 

VENUE: 

Crimes  committed  on  waters  dividing  counties,  where  tried 5 10 

Improper  venue  to  be  taken  advantage  of  by  plea  in  abatement 510 

statute  does  not  apply  to  offences  committed  in  another  state 511 

not  necessary  for  state  to  prove  venue 511 

improper  venue  not  fatal  to  indictment 511 

Assault  followed  by  death  in  another  county,  where  indictment  found 511 

Followed  by  death  in  another  state,  trial  in  this  state '..  S^ 

VENIRE  DE  NOVO:    (See  Trial,  page  503.) 

VERDICT: 

court  cannot  direct  what  the  verdict  shall  be 505 

verdict  of  guilty  may  be  set  aside 505 

rendered  on  Sunday  valid.. 505 

verdict  of  not  guilty  cannot  be  set  aside ■. 505 

verdict  of  acquittal  by  fraud  a  nullity 505 

verdict  must  be  responsive  to  the  issue 506 
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VERDICT : 

jury  may  be  directed  to  reconsider 506 

proper  form  may  be  substituted 506 

arrest  of  judgment  on  irresponsive  verdict 506 

verdict  rendered  in  defendant's  absence 506 

impeaching  verdict — practice  on  appeal ^.  507 

special  verdict 507 

separate  verdict  may  be  rendered  on  each  count i^SoS 

VESSELS  AND  BUOYS : 

Unlawful  to  moor  vessel  to  buoy,  or  to  damage 509 

Or  to  anchor  in  range  line  of  lights 509 

WATERCOURSES : 

Obstruction  of  watercourses  a  misdemeanor 512 

waterway  across  a  street 512 

navigable  waters - 512 

indictment  must  negative  purpose  of  using  water  as  a  motive  power 513 

statute  need  not  be  recited  in  indictment 513 

WIRE  FENCES  : 

Misdemeanor  to  injure  wire  fences 513 

indictment  need  not  aver  that  fence  enclosed  a  field 513 

no  conflict  between  this  and  section  268 513 

WITNESSES : 

To  be  paid  half  fees  in  certain  cases 514 

For  state  when  paid  by  county _ 514 

Before  grand  jury 514 

Not  more  than  two  for  the  state  to  be  paid 5^5 

On  appeal  fron>  justice  only  two  to  be  bound 515 

When  order  made  to  pay  defendant's  witnesses 515 

not  to  be  paid  when  indictment  quashed 516 

No  witness  paid  unless  name  in  certificate  or  order  of  court 516 

When  prosecutor  and  witnesses  bound  over 517 

Witnesses  may  be  required  to  give  security  for  their  appearance 517 

Compensation  and  mileage  of  witnesses 517 

witness  removing  to  another  state  entitled  from  residence 518 

When  witness  shall  receive  no  pay 518 

refusal  .of  court  to  allow  pay  not  reviewable 519 

WRECKS :    (See  Stranded  Goods,  page  469.) 

WRIT  OF  ERROR : 

no  writ  of  error  in  criminal  cases,  certiorari .--.  490 


ERRATA. 


Through  inadvertence,  the  amendments  to  the  following  sec- 
tions were  omitted : 

Add  to  section  i  {The  Code^  §97o))  the  following:   **and  the 
punishment  for  every  such  offence  shall  not  exceed  a  fine  of 
fifty  dollars  or  imprisonment  for  thirty  days."     Laws  1889,  c. 
504. 

In  section  93  {The  Code^  §652),  insert  after  the  word  ** com- 
missioners" in  the  first  line  the  following  words:  **and  the 
county  board  of  education."     I^aws  1889,  c.  199,  §37. 

On  page  127  for  ^^fulsum  in  uno^Julsum  in  omnibus^^^  read 
''/alsum''  etc. 


"iBiiiir 


